IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

MARA FLAVM : CIVIL ACTI ON
Plaintiff, : NO.  02- 4302

. :

SARNER & ASSOCI ATES, P.C. and :

JOSHUA SARNER, ESQUI RE and

LEONARD SARNER ESQUI RE and

JODI H BROWN, M D. and JOHN

MATUSAVAGE

Def endant s.

VEMORANDUM

M FAI TH ANGELL January 3, 2006
CH EF UNI TED STATES MAG STRATE JUDGE

On March 7, 2003, the parties in this action filed a consent
to jurisdiction by a United States Magi strate Judge, and, on March
11, 2003, the nmatter was referred to ne by the Honorabl e Herbert J.
Hutton for all further proceedings and the entry of judgnent. See
Docket Entries 44 and 46. Presently before this court is a notion
for summary judgenent filed by Defendants Sarner & Associ ates, PC,
Joshua Sarner and Leonard Sarner! (Sarner Defendants), and a notion

for summary judgnent filed by Defendant John WMatusavage.? Upon

Plaintiff’s counsel indicated that Ms. Flammwill withdraw her putative
cl ai s agai nst Leonard Sarner.

’Def endant Brown was term nated on Oct ober 27, 2004, pursuant to “praecipe

to mark case settled, discontinued and ended as to Dr. Jodi Brown by Mara Fl amm
(Docket Entry No. 62).
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consideration of these notions, the Plaintiff’s omni bus response,
the record, and the applicable case law, and as discussed nore
fully bel ow, Defendants’ notions wll be denied.

| . FACTUAL BACKGROUND®

The history of this case was set forth by the Honorabl e Lowel |
A. Reed, Jr. in his Menorandumand O der dated Novenber 6, 2002, in
whi ch he granted in part and denied in part Defendants’ notions to
dism ss, as follows:

Plaintiff Mara Fl amm (Ms. Fl anm was sued
by Dr. Brown in the Minicipal Court of
Phi | adel phia County for $5000. On or about
April 4, 2001, the Munici pal Court  of
Phi | adel phi a County entered a default judgnent
in favor of Dr. Brown and against Ms. Flammin
t he anobunt of $6,215 plus $65 in costs. On or
about Cctober 26, 2001, M. Mtusavage served
a Notice of Deposition in Aid o[f] Execution
(Notice) on plaintiff by leaving a copy with
plaintiff’s supervisor at Peirce Col | ege where
plaintiff was enployed. M. Matusavage
informed plaintiff’s supervisor that plaintiff
owed a large debt to a doctor.

On January 25, 2002, M. Matusavage again
appeared at Peirce Coll ege and demanded to see
plaintiff, plaintiff’s supervisor, the Dean of
the College, and their secretaries. Carmta
Rutling (Ms. Rutling), an admnistrative
assistant of Peirce College, spoke with the
process server at the request of canpus
security. M. Mtusavage asked Ms. Rutling to
accept a package on behalf of plaintiff and
further requested to speak wwth Ms. Rutling in

3The factual background is conpiled from a review of the conplaint,
Def endant s’ answers with new matter and crossclains, replies to the crossclai s,
t he amended conplaint, as well as the Defendants’ notions for summary judgnent
and Plaintiff’s omibus response, inclusive of all exhibits thereto, and the
court record. Al facts, and reasonabl e inferences therefrom are considered in
the I'ight nost favorable to the non-noving party.
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private. Upon following her to a room near
by, he began to yell in a | oud and aggressive
t one. M. Matusavage stated, “I don’t know
what type of sneaky little thieves you hire,
but Mara Flamm stol e t housands of dollars from
a doctor and hasn’t paid.” He conplained that
he and the Sarner Defendants had been going to
Peirce College for over two years and that
plaintiff was always unavail abl e. When Ms.
Rutling advised M. Mtusavage that the
i nformati on was none of her business, and that
he should contact plaintiff at home, M.
Mat usavage remarked that plaintiff had given
them a fal se honme address and phone nunber.
He further stated that plaintiff had received
servi ces for which she refused to pay and t hat
she failed to appear in court. M. Mtusavage
then reiterated that plaintiff was a thief,
and that if plaintiff was the type of person
Peirce College had working for them the
school was in trouble. Finally, he requested
that Ms. Rutling inform plaintiff that the
next tinme they had to go to her place of
enpl oynment, they would bring a sheriff and
have plaintiff arrested. Fl amm v. Sarner &
Associ ates, 2002 W 31618443 *1 (E.D.Pa.
Novenber 6, 2002) (i nternal f oot not es
omtted).

1. MOTION FOR SUMWARY JUDGVENT

In their notion for summary judgnent, the Sarner Defendants
make the followi ng argunment concerning Ms. Flanm s cl ai ns:

1. The Sarner Defendants are not “debt collectors” within the
meaning of the Fair Debt Collection Practices Act (FDCPA) and
cannot be held |iable under that statute.

2. The Sarner Defendants cannot be held liable for the
actions of their independent contractor, John Matusavage.

3. The Sarner Defendants cannot be held |iable under the

FDCPA for the service of |egal process al one.
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4. Plaintiff cannot set forth a cause of action under the
Unfair Trade Practices and Consuner Protection Law (CPL) in the
absence of ascertai nabl e danages to noney or property.

5. Plaintiff cannot set forth a claimof defamation in the
absence of damage to Plaintiff’s reputation.

6. Plaintiff cannot set forth a claimfor conspiracy in the
absence of an agreenent between the parties to comnmt an unl awf ul
act. See Sarner Defendants Menp at i-ii.

In M. Matusavage' s notion for sunmary judgnent, he noves the
Court to enter sunmary judgnent in his favor on all clains for the
reasons set forth in the Sarner Defendants’ notion for summary
judgnent, excepting their “overly-restrictive vicarious liability
argunent”. See Matusavage Modtion at [1].

I11. DI SCUSSI ON

A Legal Standard

Summary judgnent is only appropriate when there exists no
genui ne issue of material fact and the noving party is entitled to
judgnent as a matter of law. Fed.R Cv.P. 56(e)

When the non-noving party bears the burden of persuasion at
trial, the noving party may neet its burden on summary judgnent by
showi ng that the nonnoving party’s evidence is insufficient to
carry its burden of persuasion at trial. See Brewer v. Quaker
State Q| Refining Corp., 72 F.3d 326, 329 (3rd Cr. 1995); see

al so Cel otex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. C. 2548,
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2552-53, 91 L.Ed.2d 265 (1986). A nonnoving party creates a
genui ne i ssue of material fact when it provides evidence “such that
a reasonable jury could return a verdict for the non-noving party.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.C. 2505,
2510, 91 L.Ed.2d 202 (1996). See also Lawrence v. National
West m nster Bank of New Jersey, 98 F.3d 61, 65 (3d Cir. 1996).
B. Anal ysi s
(1) Wether the Sarner Defendants are “Debt Collectors”
within the neaning of the Fair Debt Collection Practices

Act (FDCPA), 15 U.S.C. 8 1692 et seq. and can be held
liabl e under that statute.

The Sarner Defendants claimthat they are not “debt coll ectors
wi t hi ng t he nmeani ng of the FDCPA, and, consequently, they cannot be
hel d |iable under that statute. M. Flanm asserts that the facts
herein belie that contention.

“The stated purpose of the FDCPAis to ‘elim nate abusive debt
col l ection practices by debt collectors, to insure that those debt
coll ectors who refrain fromusi ng abusi ve debt col |l ection practices
are not conpetitively disadvantaged, and to pronote consistent
State action to protect consuners agai nst debt coll ection abuses.
15 U.S.C. 8§ 1692(e).” Flanm 2002 W. 31618443 at *2. “It is
uncontested that the noney owed by Ms. Flamm constitutes a ‘debt’
as defined in 15 U . S.C. 8§ 1692a(5).” [Id. The Sarner Defendants,
however, assert that they are not “debt collectors” within the
meani ng of the statute. The FDCPA states that a debt collector is:

Any person who uses any instrunmentality
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of interstate comrerce or the mails in any

busi ness, the principal purpose of which is

the collection of debts, or who regularly

collects or attenpts to collect, directly or

indirectly, debts owed to or due to another

115 U.S.C. 8§ 1692(a)B.
The Sarner Defendants aver that Ms. Flamm cannot prove that they
“regularly attenpt to collect debts alleged to be due another” as
she alleges. Conplaint, 4.

As both Ms. Flamm and the Sarner Defendants have nmade cl ear,
there is no bright line rule as to what percentage of one's
practice conprising collection cases satisfies the term
“regularly.” Silva v. Md-Atlantic Managenent, 277 F.Supp.2d 460
(E.D. Pa. 2003) and Crossl/ey v. Lieberman, 868 F.2d 566 (3rd Cr
1989) provide sonme guidance on this issue. The court in Silva
found that the defendant attorneys were debt collectors, despite
| ess than 1% of their practice being devoted to such, due to their
consi stent solicitation and acceptance of debt collection matters.
See Silva, 277 F.Supp at 464. |In Cossley, the defendant accepted
several debt collection cases per year and also had an ongoing
relationship with one client for whomhe consi stently handl ed debt
coll ection cases. See Crossley, 868 F.2d at 570.

The Sarner Defendants have a |aw practice that consistently

has a small percentage of debt collection cases.* They contend,

“From 1998 t o 2002, col | ections cases represented nine (9) of the 273 cases
t hat Joshua Sarner personally opened and worked on at Sarner & Associates, or
3.2% of these cases. Collections cases represented four (4) of the 224 clients
that he personally represented or 1.7% of all clients that he personally
represented during that period. Collections cases represented 3%of the revenues
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however, that a majority of their debt collection cases, 80%in the
2000- 2002 period, was for just one client. These statistics show
a consi stent taking and handling of debt collection cases fromone
individual (Dr. Brown) while retaining an active, albeit small
practice of solicitation fromthe area at | arge.

Though the Sarner Defendants assert that they do not market
t hensel ves as collections attorneys and do not presently accept
collections cases,® the Philadelphia Bar Association' s Lawer
Referral Service lists Joshua Sarner as an individual who accepts
debt collection cases. See Sarner Defendants Menpo, Exhibit 2 at
86-91. Further, Joshua Sarner does not preclude the possibility of
accepting future debt collection cases. See Sarner Defendants
Menmo, Exhibit 2 at 90.

Fromt he evi dence presented, a reasonable jury could find that
t he Sarner Defendants are debt collectors under the FDCPA. On this
basis, the granting of a notion for summary judgnent on this claim
woul d be i nappropriate.

(2) \Whether the Sarner Defendants can be held liable for the
actions of John Matusavage.

It has been al | eged t hat Def endant Mat usavage acted i nproperly

when he served the Notice of January 25,2002,at Peirce Coll ege.

that he personally generated. See Sarner Defendants Meno, Exhibit 1 at [6].

5/d. at [2]; Exhibit 2 at 90; 158.
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Ms. Flanm asserts that he did so as a debt collector® enpl oyed by
t he Sarner Defendants,’ thus nmaki ng themvicariously liable for his
actions which allegedly violated the FDCPA. Def endants respond
t hat Mat usavage was not an enpl oyee of the Sarner Defendants, but
he was an independent contractor. As a result, the Sarner
Def endants cannot be held responsible for his actions.

As the Third Crcuit stated in Pollice v. National Tax
Fundi ng, LP, 225 F.3d 379 (3d Cr. 2000), “[a]lthough there is
relatively little case |aw on the subject of vicarious liability
under the FDCPA, there are cases supporting the notion that an
entity whichitself neets the definition of “debt collector” may be
hel d vicariously liable for unlawful collection activities carried
out by another on its behalf.” [d. at 404. The Court notes that
the Ninth Grcuit, in Fox v. Gticorp Credit Services, Inc., 15
F.3d 1507 (9'" Gir. 1994)found that “a conpany whi ch had been asked

to collect a defaulted debt could be held vicariously liable for

8Judge Reed discussed M. Matusavage's status as a “debt collector” vs
“process server” as follows:

I find that a person who goes beyond being nerely a messenger in
serving | egal process and engages i n prohi bited abusive or harassing
activities to force an individual to repay a debt is no |onger

exenpt under the | egal process server exception. At that point, he
steps beyond the bounds of the official duties inherent in serving
process and takes on a secondary role of “debt collector” as defined
within the statute. To find otherwise would both “stretch the
statutory |anguage” and “significantly inpede the statute from
renmedyi ng the ‘mschief’ to which it was addressed.” Based upon the
protective purposes of the FDCPA and the facts as alleged in the
conplaint, | find that M. Mtusavage is not exenpt fromliability
t hrough his process server status. Flamm 2002 W 31618443 at *5.

"See Sarner Menp at 18.



its attorney’s conduct which was in violation of the FDCPA’
Pollice, 225 F.3d at 404. However, the Sixth Grcuit, in
Wadl i ngton v. Credit Acceptance Corporation, 76 F.3d 103, 108 (6'N
Cir. 1996), declined to inpose vicarious liability on a conpany
which did not neet the definition of “debt collector”.

It nust first be deci ded whether or not the Sarner Defendants
fall wthin the regulatory provisions of the FDCPA before it can be
decided if they are vicariously liable for M. Mtusavage’s
actions. The granting of a notion for summary judgnment for this
cl ai mwoul d be i nappropriate.

(3) Whether the Sarner Defendants can be held liable under
t he FDCPA for the service of |egal process al one.

Ms. Flamm al | eges that Defendants’ attenpt to serve process
upon her was inproper under the FDCPA and the CPL in that M.
Mat usavage tried to contact her at her place of enploynent, w thout
pri or consent. when Def endants knew she was represent ed by counsel .
See Conplaint at 97 49(a), 49(d).® The Sarner Defendants assert
that M. Brand did not identify hinmself as counsel to M. Flamm
until March 25, 2002. See Sarner Defendants Meno, Exhibit 17.
Pennsyl vania Rule of Civil Procedure 440(a)(2)(i) states:
If there is no attorney of record, service
shal | be nmade by handing a copy to the party
or by mailing a copy to or |eaving a copy for

the party at the address endorsed on an
appearance or prior pleading or the residence

8vs. Flamm does not address this issue in her Omibus Response to
Def endant s’ notions for summary judgnent.
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or place of business of a party.

The di sagreenent anong the parties in regard to whether or not Ms.
Fl amm was represented by counsel at the tinme of M. Mitusavage's
service of process at Peirce College is evident.

Were this issue resolved, and if it was determ ned that
Def endants were subject to the FDCPA, a reading of 15 U S.C A 8§
1692a(6) (D) would exenpt from the definition of “debt collector”
“any person while serving or attenpting to serve | egal process on
any ot her person in connection with the judicial enforcenent of any
debt”. Judge Reed, however, found M. Matusavage to fall wthin
the paraneters of the definition “debt collector”, rather than nere
process server

Due to these unresolved questions, a granting of sunmary
judgnent on this claimis unwarranted.

(4) \Wether Ms. Flanm can set forth a cause of action under
the CPL.

Def endants assert that M. Flamm has not experienced any
“ascertainable | oss of noney or property”, and, therefore, is not

able to recover damages under the CPL.° Needless, to say, she

9The Consunmer Protection Law states in pertinent part:

Any person who purchases or |eases goods or services
primarily for personal, fam |y or househol d purposes and
thereby suffers any ascertainable |oss of noney or
property, real or personal, as a result of the use or
enpl oyment by any person of a method, act or practice
decl ared unl awful by section 3 of this act, may bring a
private action to recover actual damages or one hundred
dol l ars ($100), whichever is greater. The court may, in
its discretion, award up to three tines the actual
damages sust ai ned, but not | ess than one hundred dol |l ars
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di sagr ees.

“[Dl ebt collection has been deened to be activities within
trade or comrerce as regul ated under the [CPL].” Flamm 2002 W
31618443 at *6.

Furt her, pur suant to t he [ CPL], t he
Pennsyl vania Fair Credit Extension Uniformty
Act (“PFCEUA"), 73 Pa.C. S. 88 2270.1 et seq.
was passed and becane effective in June 2000.
The PFCEUA established what activities
constitute “unfair nmethods of conpetition and
unfair or deceptive acts or practices wth
regard to the collection of debts.” 73
Pa.C.S. § 2270.2. Under the PFCEUA, any act
of a debt collector that violates any of the
provisions of the FDCPA also violates the
PFCEUA. See 73 Pa.C. S. § 2270.4(a). Thus, to
the extent plaintiff has all eged a FDCPA cl ai m
agai nst the Sarner Def endants and M.
Mat usavage, she has al so stated a cl ai munder
the PFCEUA and [CPL] for relief. Id.

It remains for Ms. Flammto present to a jury her “ascertainable
damages” for which she may recover “actual damages or one hundred
($100), whichever is greater”. Def endants’ notions for summary
judgnment will be denied for this claim

(5 Plaintiff’s defamation claim

Def endants aver that Ms. Flamm cannot set forth a claim of
defamation in the absence of damage to her reputation. M. Fl amm
finds this argument neritless and states that she “suffered

physi cal, enotional and/or psychol ogical harnf due to the actions

($100), and may provide such additional relief as it
deens necessary or proper. The court may award to the
plaintiff, in addition to other relief provided in this
section, costs and reasonable attorney’s fees. 73 P.S.
§ 201-9.2(a).
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of the Sarner Defendants and M. Matusavage. See Plaintiff’s
Omi bus Response at [23].

Under Pennsylvania law, 1in a cause of action claimng
defamation, the plaintiff npust establish: *“1) the defamatory
character of the comunication; 2) its publication by the
def endant ; 3) its application to the plaintiff; 4) the
understanding by the recipient of its defamatory neaning; 5) the
understanding by the recipient of it as intended to be applied to
the plaintiff; 6) special harmresulting to the plaintiff fromits
publication; and 7) abuse of a conditionally privileged occasion.”
42 Pa. C.S.A 8§ 8343(a). See also Pennoyer v. Marriott, 324
F. Supp. 2d 614 (E. D.Pa. 2004); Tucker v. Fischbein, 2005 W. 67076
(E. D. Pa. 2005).

A statenent is defamatory ‘if it tends to so

harmthe reputati on of another as to | ower him

inthe estimation of the community or to deter

third persons fromassociating or dealing with

him Flamm 2002 W. 31618443 at *7 (internal

guotations omtted).
“Under Pennsylvania law, it is for the court to determ ne whet her
the statenent at issue is capable of defamatory neaning.”
Pennoyer, 324 F. Supp.2d at 618.

As previously stated, one of the requirenents of a defamation
claimis a showing of “special harni to the plaintiff as a result
of its publication. “[S]pecial harni is defined as ‘actual damages
whi ch are econonmic or pecuniary losses.”” [Id. (quoting Sprague v

Am Bar Ass’n., 276 F. Supp.2d 365, 368-69 (E. D Pa. 2003) (quoting
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Rest at enent (Second) of Torts, 8 575, cnt. b (1997)). However, in
Pennsylvania, there is an exception to the *“special harnf
requi renent for slander actions - clains made on oral defamation.
See Pennoyer, 324 F.Supp.2d at 618.

A plaintiff may succeed in a claim for
def amati on absent proof of special harm where
the spoken words constitute slander per se.
There are four categories of words that
constitute slander per se: words that inpute
(1) crimnal offense, (2) |oathsone disease,
(3) business m sconduct, or (4) serious sexual
m sconduct. [/d. (citations omtted).

“Under Pennsylvania |aw, a defendant who publishes a statenent
whi ch can be considered slander per se is liable for the proven,
actual harmthat the publication causes. To show actual damages in
a defamation claim the plaintiff nust show conpetent proof.” Id.
(emphasis in original).

Actual damages are divided into two
types: general and special. “Ceneral” damages
typically flow from defamation, such as:
i mpai rment of reputation and standing in the
community, personal humliation, and nental
angui sh and suffering. The Rest at enent
(Second) of Torts requires a victimof slander
per se to make sone showi ng of general damage,
al t hough he need not prove “special damage”.
Proof of general damages is required, since it
accomuobdat es t he Court’s i nt er est in
mai ntai ning sone type of control over the
anount that a jury should be entitled to

conpensate an injured. In determining if a
plaintiff has denonstrated any loss to
reputation, it nust be nmeasured by the

perception of others, rather than that of the
plaintiff hinmself because reputation is the
estimation in which one’s character is held by
his neighbors or associates. Pennoyer, 324
F. Supp. 2d at 619.
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Ms. Flanm “al |l eges that M. Matusavage characterized her as a
“thief’ who stol e thousands of dollars froma doctor.” Flamnm 2002
W. 31618443 at *7. |f these characterizations were, in fact, nmade,
they would certainly constitute slander per se. However, M.
Mat usavage, under oath, states that he did not call M. Flamm a

thief,! and Ms. Rutling, also under oath, states that he did nmake

10 A So | waited a few minutes, ten, five, ten minutes and Professor
Flamm di dn’t show up. And | asked himto call the supervisor. And security got
on the phone and | spoke with a Mss Rutling for a few ninutes.

She says, “I’'Il be right down.”
She cane down. And | says, “Mss Rutling, | have this docunent for
Professor Flanm |Is there a place we can talk privately? | want to make sure

she gets this.”
So we went into alittle side room

| says, “Mss Rutling, thisis for Professor Flamm |’ve been here before.
| haven’t found her because she’'s not here. She’'s supposed to be teaching and
she’s not there.” | said, “Could you nake sure she gets this?”

She says, “Okay”.
| said, “Thank you” and out the door | went

Q Do you recall raising your voice to Mss Rutling?

A, No.

Q Do you recall making any statenments about M ss Fl am®

A, No.

Q D dyoutell Mss Rutling. t.hét .M.ss Flamm was a dirty little thief?
A, No.

. When you spoke with Carn1:t;';1 .Ru.tlling on January 24, 2002, you didn't
tell Mss Rutling that M ss Flamm owed six thousand dollars to a doctor?

A. No, | did not.

Wien you spoke with Mss Rutling, you didn't tell Mss Rutling that
M ss Fl arrm had been giving different names or addresses to people?

A. No, | did not.

Q You did not yell at Mss Rutling?
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those coments.! Due to this initial genuine issue of material
fact, a granting of summary judgnent woul d be inappropriate.

(6) Plaintiff’s civil conspiracy claim

Ms. Flamm asserts a claimfor civil conspiracy. She alleges

t hat Defendants conspired with nalice to conpel her to repay her

debt through nmeans of harassnent and coercion. See Flamm 2002 W

31618443 at *8. Defendants aver that she cannot set forth a claim

for conspiracy in the absence of an agreenent between the parties
to commt an unlawful act.

“Under Pennsylvania law, a civil conspiracy requires (1) two

or nore person[s] who conbine or agree with an intent to do an

A. No, | did not.

Q You did not tell Mss Rutling that a sheriff would come and arrest M ss
Fl am?

A. No, | did not.
Q And you did not call Ms Flamm a sneaky little thief?
A. No, | did not.

N.T. 1/17/05 at 55-56, 68-69.

MA So | went into one of the enpty offices on the first floor, it was
just like a round the corner. And he just started tal king. Hi s whole demeanor
and everything was like just very angry and very aggressive.

And | asked hi mwho he was. And he didn't tell nme who he was, he just told
me that | work for this doctor, and you know, we're trying to collect nobney and
everything, and she’s a thief. And he went on and on tal ki ng about Mara being
a thief and do |I know that we have thieves working for the college and things
i ke that.

And as he was tal king and evefyfh{né - | felt like he was talking to ne as
if I was Mara, you know. He was pointing his fingers, do you know this little
thief and this, that and the other.

And he told ne that the next tine he comes down here, he’'s not going to be

al one, he's bringing the sheriff and she will be arrested. N T. 8/16/04 at 30-
32.
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unl awful act or to do an otherw se |awful act by unlawful neans,
and (2) proof of nalice, i.e., anintent toinjure.” Id. (internal
guotations omtted).

The question then becones whether or not M. Sarner and M.
Mat usavage agreed and intended to “do an unlawful act or an
ot herwi se | awful act by unlawful neans”. M. Sarner testified that
he did tell M. Mtusavage that Ms. Fl anmowed a debt to a doctor,
and he may have nentioned the anount of the judgnent to him?'? but
he did not give M. Matusavage i nstructions as to howto effectuate
service upon her.®¥® M. Sarner testified that he never referred to
Ms. Flammas a thief in M. Mtusavage's presence or as a “sneaky
little thief”. N.T. 11/17/04 at 145. He did not instruct M.
Mat usavage to harass M. Flamm or anybody at her place of
enpl oynent, nor did he instruct, or otherw se suggest to M.

Mat usavage that he defanme Ms. Flanm /d. at 145-146.

120 Did you tell John Matusavage that Mara Fl anmowed a debt to a doctor?
A I did.

Q Did you tell John Matusavage how nuch was owed to the doctor?

A | don’t recall.

Q Do you know whet her John Matusavage had any know edge from any source
about $6,000 was owed by Ms. Flanmto Dr. Brown?

A. 1 don't know. | may have nentioned it to him | rmay have nmentioned it
tohim | may have mentioned it to himthat this was a $6,000 judgnment. | don't
recall whether | did or didn't. NT. 11/17/04 at 143.

BBp, And | had hired himto do a particular job, a specific job, and that
specific job was to serve these papers on Mara Flamm | didn't in any way give
himinstructions as to howto do that job other than to say this is where | think
she is, and you go ahead and serve it there. | didn't control the neans and
nmet hods by which he did it. | didn't tell himwho to drop it off to, what to
say. | didn't give himany of those kinds of instructions. [d. at 74.
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Simlarly, M. Matusavage testified that he was not instructed
to scare or intimdate soneone upon whom he was servi ng process.
In fact, he states that “[he has] no know edge of what was i nside
the envelope. N T. 1/17/05 at 59. M. Matusavage asserts that M.
Sarner never said anything to him about Ms. Flamm prior to the
service of process.?®

Q When you went over to Josh to pick this up,
did you tal k about M ss Fl amm?

A. No.

Q Wen you were talking with Josh that tineg,
did he refer to Mss Flamm as a thief or a
dirty little thief?

A. Not to my know edge.

Q Did he provide you with any additional
instructions about how to get this served in
such a way that it wouldn’t conme back?

A. No.

Q Now, did M. Sarner tell you to be rude or
t hr eat eni ng?

A. No.

Q Dd M. Sarner tell you to talk to Mss

4Q Did any of the attorneys you' ve ever served process or Conplaints for
instruct you to scare or intinidate the person who's listed on the envel ope?

A. | don’t do work for attorneys that handle that type of, carry that
attitude. |If they want to intim date sonmebody, they’'ll doit. |'mnot going to
be their paid goon. | handle everything on ny omn. N T. 1/17/05 at 29.

1%Q Wwhat do you recall about that first contact with Josh Sarner?
A. He wanted a docunment served to a Professor Mara Fl anm
Q Do you renenmber what he told you about Professor Flamm?

A. He never said anything about Professor Flanm N T. 1/17/05 at 32.
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Fl amm s supervi sors about the case?

A. No.
Q Dd M. Sarner tell you to call Mss Flamm
names?
A. No

Q Dd M. Sarner tell you to intimdate Mss
Fl am®?

A No. NT. 1/17/05 at 60.

Though M. Matusavage testified that he knew nothing
about the contents of the envel ope he served upon Ms. Flamm M.
Sarner stated that he told M. Mtusavage that Ms. Fl ammowed noney
to a doctor, and he may have told himthe anount owed. Further, in
anot her collection case that Sarner and Associ ates handl ed for Dr.
Brown, the word “thieves” was nentioned in reference to
def endants.® That characterization seens hauntingly simlar to
what is alleged herein. Questions are raised which prevent a

granting of summary judgnent on this claim

8A letter from defendants’ counsel to M. Sarner dated March 23, 2000,
concerning Brown v. D----- reads in pertinent part:

It was a pleasure speaking with you earlier. As | am
sure you are well aware, M. And Ms. D—initially
contacted Dr. Brown when they |earned that they
nm stakenly deposited nonies into their account for
personal use, which were intended for Dr. Brown.
Additionally, M. And Ms. D- had offered to reinburse
Dr. Brown at a rate of $100 per nmonth toward t he anpunt
due of $1,232.00. Accordingly, your repeated reference
to nmy clients as “thieves”, is inappropriate and
unpr of essi onal when discussing a resolution of this
di spute. Plaintiff’s Omibus Response, Supp. Exh. T.
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V. CONCLUSI ON
Consi stent with the above di scussion, the Mdtions for Summary
Judgnent filed by the Sarner Defendants and John Matusavage are

deni ed.
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IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

MARA FLAMM : ClVIL ACTI ON

Pl aintiff,
NO. 02-4302
V.

SARNER & ASSOCI ATES, P.C. and :
JOSHUA SARNER, ESQUI RE and
LEONARD SARNER, ESQUI RE and
JODI H. BROW, M D. and JOHN
MATUSAVAGE,

Def endant s.

ORDER

AND NOW this 379 day of January, 2006, upon consideration of
Def endants’ notions for summary judgnent, Plaintiff’s ommibus
response, and consistent with the above discussion, it is hereby
ORDERED t hat :

1. The Motion for Summary Judgnent of the Sarner Defendants
(Docket Entry No. 70) is DEN ED.

2. The Motion of Defendant [Matusavage] for Summary Judgnent

(Docket Entry No. 71) is DEN ED.

BY THE COURT:

M FAI TH ANGELL
CHI EF UNI TED STATES MAG STRATE JUDGE
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