IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN FLEM NG ) ClVIL ACTI ON
V.
UNI TED STATES ; NO. 05-1439

MVEMORANDUM AND ORDER

McLaughlin, J. August 12, 2005

John Fleming is a forner federal prisoner who clains to
have provided the Federal Bureau of Investigation (“FBl”) with
i nformation about a former cell mate’s possible terrorist actions
or connections. He asserts in his conplaint that he had been
prom sed a reward by the FBI agent with whom he spoke. C aimng
i mplied contract and entitlenent under 18 U. . S.C. 88 3071 and
3072, the plaintiff seeks a “sumor reward noney, or other reward
remuner ati on deened appropriate by a fair and just court.”

The United States noves to dism ss pursuant to Fed. R
Cv. Pro. 12(b)(1) for lack of subject matter jurisdiction
because of its sovereign imunity. The United States enjoys
sovereign immunity, and thus this suit can be heard only if
Congress, by statute, has waived immunity in the present

instance. United States v. Mtchell, 445 U. S. 535, 538 (1980).




Fl emi ng makes his claimunder 18 U S.C. § 3071, but that
provi sion contains no express waiver of sovereign inmunity.

The Little Tucker Act, 28 U S.C. 8 1346(a)(2), is the
only potential basis for the Court’s jurisdiction. The Little
Tucker Act provides concurrent jurisdiction to the district
courts and the Court of Federal C ains over suits against the
United States for $10,000 or |ess founded upon “the Constitution,
or any Act of Congress, . . . or upon any express or inplied
contract with the United States.” 28 U S.C. 8 1346(a)(2). The
Little Tucker Act waives sovereign imunity for these clains.

See North Side Lunmber Co. v. Block, 753 F.2d 1482, 1484-85 (9th

Cir. 1985).

The Tucker Act is only a jurisdictional statute.® 1In
order to show entitlenent to noney damages, the plaintiff nust
identify a constitutional provision, statute, regulation, or
contract that independently creates a substantive right to noney

damages. See United States v. Testan, 424 U. S. 392, 400 (1976);

United States v. Mtchell, 463 U S. 206, 216-17 (1983); Hamlet v.

United States, 63 F.3d 1097, 1101 (Fed. Gr. 1995).

The plaintiff relies on 18 U.S.C. 83071. The Court is

not persuaded that that provision, known as the Reward statute,

The plaintiff does not specify the amount of reward he seeks. To the extent he
seeks more than $10,000, jurisdiction would be exclusively in the United States Court of
Federal Claims.



provi des Flem ng with the substantive right to relief under the
Tucker Act for two reasons. First, at the tinme Flem ng all eges
he was prom sed a reward, the statute provided that “[a]

determ nati on nmade by the Attorney CGeneral or the President under
[18 U.S.C. 8§ 3071] shall be final and conclusive, and no court
shal | have power or jurisdiction to reviewit.” 18 U S. C § 3072
(2001). This Court, therefore, |lacks subject matter jurisdiction
to review the Attorney General’s determ nation that no noney was

to be paid. See Antoine v. United States, 1997 W. 685258, *1

(N.D. Cal. Cct 7, 1997).

Second, 18 U.S.C. § 3071, does not mandate a reward for
information. The statute provides that “the Attorney General my
reward any individual who furnishes information . . . .” The
decision to reward individuals for information lies wthin the
di scretion of the Attorney General under U S.C. 8 3071 and is not
a noney mandating statute.

Nor is any relief available to the plaintiff under an
inplied contract theory. 1In order for the Court to have
jurisdiction over a contract claimagainst the United States
under the Tucker Act, the plaintiff nust show an express contract

or a contract inplied-in-fact. Merritt v. United States, 267

U S. 338, 340-41 (1925). The plaintiff does not claiman express
contract, but maintains that he had an inplied contract with the

United States. An inplied-in-fact contract is inferred fromthe



conduct of the parties which shows their tacit understanding. It
requires the pleading of the elenents of an express contract
i ncludi ng consideration, nutuality of intent, and definiteness of

terms. Grling Health Syss., Inc. v. United States, 949 F. 2d

1145, 1146-47 (Fed. Cr. 1991). It also requires that the
of fi cer whose conduct is relied upon have the actual authority to

bi nd the governnment in contract. Gty of El Centro v. United

States, 922 F.2d 816, 820 (Fed. Gir. 1990).

No contract can be inplied here because the terns are
too indefinite and because there was no actual authority. An
inplied-in-fact contract requires “lack of anmbiguity in offer and

acceptance.” Gty of El Centro v. United States, 922 F.2d at

820. An indefinite reward is not sufficient to contractually
bi nd the governnent.

Nor does the conplaint adequately allege that the
representative of the governnent whose representation was relied
upon had the actual authority to bind the governnment in a

contract. City of El Centro v. United States, 922 F.2d at 820

(quoting Juda v. United States, 6 . Ct. 441, 452 (1984)). The

party which alleges the existence of a contract with the United
States bears the burden of establishing that the person upon
whose al |l eged prom ses or representations the party relied had

the authority to bind the United States. See Gundy v. United

States, 2 . C. 596, 599 (1983).



The plaintiff has not nmet his burden of establishing
that the FBlI Special Agent with whom he dealt had the requisite
authority to bind the Attorney General in contract. FBI Specia
Agents in the field do not have contracting authority to conmt
the FBI or the Attorney Ceneral to make paynents to informants.

See Roy v. United States, 38 Fed. . 184 (1997) (dism ssing a

confidential informant’s conplaint that he had been prom sed a
percentage of nonies and properties confiscated from drug
traffickers because there was no evidence to show t hat Speci al
Agent s possessed the requisite authority to bind the FBI or

Attorney Ceneral to make paynents); Humlen v. United States, 49

Fed. d. 497 (2001) (holding that oral prom ses of paynent
al l egedly nade by a Special Agent to plaintiff could not be
enforced as a matter of |aw because the SA | acked authority to

bind the United States); Cornejo-Otega v. United States, 61 Fed.

. 371 (2004) (granting summary judgnent to the United States
because FBI SAs | ack the requisite actual authority to
contractually bind the United States to grant rewards to
confidential informants and cooperative W tnesses).

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN FLEM NG ) ClVIL ACTI ON
V.
UNI TED STATES NO. 05-1439
ORDER

AND NOW this 15'" day of August, 2005, upon
consi deration of the governnent’s Motion to Dism ss for Lack of
Jurisdiction or, in the alternative, for Failure to State a C aim
(Docket No. 11) and the plaintiff’s response thereto, ITIS
HEREBY ORDERED t hat said notion is GRANTED. This case is hereby

di sm ssed for the reasons stated in a nmenorandum of today’ s date.

BY THE COURT:

MARY A. McLAUGHLI N, J.



