IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD HOLSWORTH, : ClVIL ACTI ON
ELI ZABETH HOLSWORTH :
05-1116
Pl aintiffs,
V.
PH LIP J. BERG ESQ,

Def endant .

MEMORANDUM AND ORDER

JOYNER, J. July 26, 2005
Via the instant notion, Defendant Philip J. Berg, Esquire,
noves for reconsideration of this Court’s Order dated June 3,
2005 i nposi ng sanctions on Defendant pursuant to Rule 11 of the
Federal Rules of Cvil Procedure. For the follow ng reasons,

Def endant’s notion shall be deni ed.

Fact ual Backgr ound

The facts of this case have been clearly articulated in the
two previous Orders issued by this Court relating to this
matter.! The details of M. Berg' s course of conduct wll be
recounted once again in this nenorandum however, so as to renove

any nodi cum of doubt that inposing sanctions in this situation is

1 (1) Holsworth v. Berg, No. 05-1116, 2005 U.S. Dist. LEXIS 7288, 2005
WL 984193 (E.D. Pa. 2005) (Granting Motion for Sunmary Judgnent on M. Berg's
Motion to Join Carpenters Health as a Third Party Defendant); and

(2) Holsworth v. Berg, No. 05-1116, 2005 U.S. Dist. LEXIS 10972, 2005
WL 1334567 (E.D. Pa. 2005) (Granting Carpenters Health’s Mdtion for Rule 11
Sancti ons agai nst M. Berg).




not only entirely appropriate, but mandatory in order to preserve
the integrity of this Court and the | egal profession.

The current |legal mal practice action agai nst Def endant Berg
has its roots in an Enployee Retirement Incone Security Act
(“ERI SA”) claimbrought in May 2001 by Carpenters Heal t h?> agai nst
M. Berg's clients, Plaintiff R chard Hol sworth and his conpany,
Richard’ s General Contracting. M. Berg neglected to file a
response to the claimor provide any | egal defense whatsoever for
his client. Default was entered against M. Holsworth, in
Novenber of 2001, and in February of 2002, default judgnent in
t he amount of $4,726.17 was granted in favor of Carpenters
Health. In April of 2002, two nonths after default judgnment was
granted, five nonths after default was entered, and el even nonths
after the suit was first filed against his client, M. Berg
finally took action by filing a Petition to Strike Of Judgnent
or to Open Default Judgnent and Stay Execution. This petition
was denied on its nmerits on July 2, 2002 and judgnent was entered
for the default judgnent anount plus interest and costs, totaling
$5, 380.82. Carpenters Health then noved for suppl enental

judgnment in January of 2003 to recover an additional $4,762. 49,

2 “Carpenters Health” is a collection of organizations and pension funds
i ncludi ng: Carpenters Health and Wl fare Fund of Phil adel phia and Vicinity,
Car penters Pension and Annuity Fund of Phil adel phia and Vicinity, Carpenters
Savi ngs Fund of Phil adel phia and Vicinity, Carpenters Joint Apprentice
Conmittee, National Apprenticeship and Health and Safety Fund, Metropolitan
Regi onal Council of Philadel phia and Vicinity, United Brotherhood of
Carpenters and Joiners of America, and Carpenters Political Action Commttee
of Phil adel phia and Vicinity.



whi ch represented attorney’s fees and costs incurred while
defending M. Berg's April 2002 petition and collecting the
judgnment. M. Berg failed to respond to that notion as well, and
suppl enental judgnent was granted in August of 2003. See

generally, Carpenters Health, et al v. Richard’'s General, et al,

01-2338 (E.D. Pa. 2001).

Plaintiffs R chard and Elizabeth Hol sworth, M. Berg's
clients in the aforenenti oned ERI SA case, filed a mal practice
suit agai nst Defendant Berg in February of 2004 in the
Phi | adel phia County Court of Comon Pleas. Plaintiffs assert
t hat Defendant Berg negligently failed to legally represent them

in the Carpenters Health case. One year later, on February 9,

2005, Defendant Berg noved to join the plaintiff in the ER SA
case, Carpenters Health, as a Third Party Defendant in the
mal practice claim and sought damages in the anounts of
$12,658.57 and $9, 488.66 plus interest, attorney fees, and costs.
M. Berg clained that the suit filed by Carpenters Health in
2001, which led to the mal practice claimagainst him was “a
fraud upon the court and a fraudul ent taking fromthe
Hol sworth[s].” Berg Conplaint, § 17. Plaintiffs malpractice
action was renoved to this Court on March 9, 2005.

Carpenters Health noved for summary judgnent on M. Berg' s
Third Party Conplaint on March 30, 2005. After M. Berg again

failed to respond, his conplaint was dism ssed with prejudice on



April 26, 2005. See Holsworth v. Berg, No. 05-1116, 2005 U.S.

Dist. LEXIS 7288, 2005 W. 984193 (E.D. Pa. 2005). This Court
found that it was “wholly unnecessary” to entertain the facts of
the ERI SA case and that it was “abundantly clear” that Carpenters
Health was entitled to a judgnent as a matter of law. |d. at 6.
CGting his “highly frivol ous” defense strategy in this
mal practice suit, this Court ruled that M. Berg | acked standi ng
to bring his Third Party claimand that the claimhad absolutely
no substantive basis in fact or law, and was al so tinme-barred.
Id. at 7-9. Questioning M. Berg’s notive in filing his claim
this Court pointed out that in the alnost four years after the
ERI SA suit was filed, M. Berg never raised any allegations of
fraud until he was faced wth a mal practice claim 1d. at 8-10.
In addition to dismssing M. Berg's Third Party Conpl ai nt
with prejudice, this Court retained jurisdiction for thirty days
to allow Carpenters Health to file a Mdtion for Rule 11
Sanctions, id. at 11-12, which Carpenters Health did on May 9,
2005. M. Berg continued his trend of unprofessional conduct by,

once again, failing to file a tinely response.?

3 M. Berg's response to the notion for sanctions was due no |ater than
May 26, 2005. In a phone call to chanbers on May 31, M. Berg' s assistant
requested pernission to nove for an extension of the response deadline. She
noted that M. Berg had been out of town for two or three weeks and woul d not
be returning until June 9. Although the deadline for a response had al ready
passed, this Court agreed to consider an untinely notion for an extension.
Despite the assurances of M. Berg’'s assistant that a nmotion would be filed by
June 1, no such notion was ever received by this Court. Instead, a letter
signed by M. Berg' s assistant was faxed to chanbers on June 2, requesting
that the deadline be extended until June 27. In light of M. Berg's
persi stent and repeated neglect of his professional obligations, this Court
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On June 3, 2005, this Court granted Carpenters Health's

notion and i nposed sanctions on M. Berg.* Holsworth v. Berg,

No. 05-1116, 2005 U. S. Dist. LEXIS 10972, 2005 W. 1334567 (E. D
Pa. 2005). This Court found that M. Berg filed a conpl ai nt
conpletely devoid of any basis in fact or law, that such
i nadequacy woul d be apparent to any reasonable attorney after the
slightest inquiry, and that M. Berg's inproper filing qualified
as an exceptional circunstance warranting Rule 11 sanctions. |1d.
at 6. Reiterating the sentinments of its previous Order, this
Court stated that M. Berg s claimwas “inadequately pled, not
grounded in fact, time-barred, and utterly irrelevant to the
pendi ng nmal practice action against him” |d. GCting M. Berg's
history of failing to file tinely responses, this Court indicated
that M. Berg’'s Third Party conpl aint m ght have been notivated
by an inproper purpose. |[d. at 6-7.

The instant Mtion for Reconsideration was tinely filed by
M. Berg on June 16, 2005. M. Berg contends that, in the

interest of justice, the sanctions inposed on himshould be

was not inclined to permt M. Berg to further delay the review of Carpenters
Health's ripe Mdtion for Rule 11 Sancti ons.

4 Sanctions inposed on M. Berg include:

(1) Damages of $10,668.78 for attorney’s fees and costs incurred by
Carpenters Health through May 9, 2005;

(2) M. Berg nust conplete six (6) credits of ethics courses certified
by the Pennsyl vani a Board of Continuing Legal Education;

(3) Further investigation of this matter by the Pennsylvania Bar
Association’s Conmittee on Legal Ethics and Professional Responsibility;

(4) Carpenters Health may petition for additional [egal fees or costs in
association with the collection and enforcenent of this matter.

5



forgiven due to “extenuating circunstances” such as health
probl ens, a three-week European business trip, and staffing and
financial difficulties. Additionally, M. Berg clains that
counsel for Carpenters Health was aware of these circunstances
and used this information to their advantage by refusing to
extend M. Berg “professional courtesies.” M. Berg also blanes
opposi ng counsel for purposely escalating attorneys fees. In his
nmotion, M. Berg argues that a notion for reconsideration can be
granted “in the interest of justice” when “the Courts [sic]
initial decision is based upon untinely responses to an
adversary’s notion.” Def.’s Mdt. Reconsideration (June 16, 2005).
The present notion also contains details of failed
settl enment discussions between M. Berg and Carpenters Health
that occurred in |ate May 2005, prior to this Court’s order
i nposi ng sanctions. M. Berg, recognizing the frivolous nature
of his conplaint and using his building as collateral, apol ogized
and offered to pay $8,000 in exchange for Carpenters Health
w thdrawi ng their Mtion for Rule 11 Sanctions against him On
May 20, 2005, Carpenters Health requested that M. Berg
consummat e the agreenent by sending a certified check in the
amount of $3,200 no |ater than May 27, 2005. Because M. Berg
was in Europe at the tinme, he requested that the deadline be
extended until he returned on June 7, 2005. According to an e-

mai |l sent by M. Berg's assistant, counsel for Carpenters Health



felt that M. Berg had nore than enough tinme and refused to
extend the deadline. 1d. at App. A-B. No settlenment between the

parties was ever reached.

St andard of Revi ew

The purpose of a notion for reconsideration is to correct
mani fest errors of law or to present newy discovered evi dence.

Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Gr. 1985). A

notion to reconsi der nust be based on one of three grounds: (1)
the di scovery of evidence that was unavail able at the tine of the
previous notion; (2) an intervening change in controlling |aw, or
(3) the need to correct an error of law or to prevent a manifest

injustice. Hartford Fire Ins. Co. v. Huls Am, Inc., 921 F. Supp.

278, 279 (E.D. Pa. 1995). Mere dissatisfaction with the Court’s

ruling is not a proper basis for reconsideration. Evans v. U S,

173 F. Supp. 2d 334, 335 (E.D. Pa. 2001).
In order to show a manifest injustice has occurred, the
nmoving party must base its notion on argunents that have been

previously raised but overl ooked by the Court. U.S. v. Jasin,

292 F. Supp. 2d 670, 676 (E.D. Pa. 2003). A notion for

reconsi deration should not raise additional argunments that the
nmovant “coul d have made but neglected to nmake prior to judgnent.”
Id. at 677. In addition, evidence that is not newy discovered

and was previously available to be considered cannot be the basis



of a notion for reconsideration. |d. at 692 (citing Pavlik v.

Lane Ltd., 135 F.3d 876, 882 (3d Gr. 1998)).

Di scussi on

M. Berg seeks reconsideration on the grounds of injustice.
Wil e preventing a manifest injustice is a legitimte |egal
ground for reconsideration, M. Berg has failed to denonstrate
that inposition of sanctions in this case would be unjust. On
the contrary, a manifest injustice would be done if this Court
allowed M. Berg to engage in this course of conduct and escape
unscathed. M. Berg sets forth “reasons” for his frivol ous
actions, but in no way do the “extenuating circunstances”
proffered by M. Berg even begin to justify his unprofessional
course of conduct throughout these proceedings. Not only are M.
Berg's excuses patently insufficient to neet the |egal standard
for a notion for reconsideration, but they are also insulting to
this Court and deneaning to the | egal profession.

M. Berg, in his Mtion for Reconsideration, first maintains
that this Court’s Order inposing sanctions was based nerely on
untinmely responses, and contends that reconsideration is
appropri ate because his untineliness was sonehow justified. In
doing so, M. Berg, simlar to his Third Party Conpl ai nt, nmakes
an argument that is entirely irrelevant to the matter at hand.

Sanctions were inposed on M. Berg as a direct result of his



irresponsible decision to file a frivolous Third Party Conpl ai nt
which was utterly barren of any legitimate | egal argunent. In
addition to having no standing to bring suit against Carpenters
Health, M. Berg failed to conduct even a mninmally reasonable
inquiry before filing his conplaint and nade no good faith
argunent based in fact or law. Furthernore, this Court found
that there was no justifiable reason for filing such a conplaint,
if not to harass Carpenters Health and the Hol sworth’s, as well
as to delay and disrupt the adm nistration of justice.

M. Berg fails to challenge this Court’s decision on its
merits or offer any argunments for why sanctions on these grounds
are inappropriate. Instead, M. Berg rests his entire notion for
reconsi deration on a set of feeble explanations for his
untinmeliness in responding to previous notions. The untineliness
of M. Berg's Third Party conplaint was not the central factor in
this Court’s decision to i npose sanctions, but nerely served as
yet another exanple of M. Berg s continuing display of
di srespect for this Court and neglect of his professional duties.

None of the excuses contained in the instant notion are
adequate to counteract the laundry list of inproprieties that
drove this Court to inpose sanctions on M. Berg. Wile M. Berg

purports to accept responsibility for his actions, he then pl aces



bl ane on his “associate”® for giving himbad advice and further
faul ts opposing counsel for failing to extend hima seem ngly
never-endi ng string of professional courtesies. M. Berg's
further assertion that opposing counsel purposely escal ated | egal
fees is neritless. The genesis of these entire proceedi hgs was
t he basel ess Third Party Conplaint filed by M. Berg hinself in
order to delay a potentially neritorious mal practice | awsuit
agai nst him

At no time prior to the present notion did M. Berg inform
this Court of any extenuating circunstances. M. Berg was given
anpl e opportunity, including this Court’s wllingness to
entertain an untinely notion for an extension, to respond to
Carpenters Health’s notion for sanctions with any argunment or
evi dence he wished. Only after the inposition of sanctions did
M. Berg see fit to informthis Court of his health problens,
Eur opean travel, and staffing and financial difficulties as
justification for his actions. It is not the responsibility of
this Court to proactively seek out M. Berg and solicit reasons
for the continued dereliction of his professional obligations.
As a practicing attorney, M. Berg retains the duty to conduct
himself with dignity and attend to his cases no matter the

circunstances. An attorney, well or ill, has a duty to represent

> As M. Berg is the only practicing attorney in his firm the Court is
uncl ear to whom M. Berg is referring in Appendix A of his notion, an e-mail
to opposi ng counsel discussing a settlenent.
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his client conpetently and shall not “neglect a |l egal matter

entrusted to him” Vannoni v. TSO 120 F.R D 501, 503 (E D. Pa.

1988) (citing Pa. Code of Prof. Resp. Rule 6-101(A)(3)).

M. Berg's conduct in filing a frivolous Third Party
conplaint and failing to offer any renotely legitimte |egal
argunent in support of his position is the reason Rule 11
sanctions were inplemented. Oher attorneys should |look to M.
Berg’'s actions as a blueprint for what not to do when attenpting
to effectively and honorably performthe duties of the |egal
profession. This Court has grown weary of M. Berg’ s continuous
and brazen disrespect toward this Court and his own clients. M.
Berg’'s actions, including the instant notion for reconsideration,
serve to divert judicial resources fromlegitimte matters, and
this Court cannot, in good conscience, allow this conduct to go
unpuni shed. Accordingly, M. Berg' s Mdttion for Reconsideration

of this Court’s decision to inpose Rule 11 sanctions is denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD HOLSWORTH, : ClVIL ACTI ON
ELI ZABETH HOLSWORTH :
05-1116
Pl aintiffs,
V.
PH LIP J. BERG ESQ,

Def endant .

ORDER

AND NOW this 26th day of July, 2005, upon consi deration of
Def endant Philip J. Berg's Mtion for Reconsideration (Doc. No.
9) of this Court’s Order dated June 3, 2005 (Doc. No. 8), and al
responses thereto (Doc. No. 10), it is HEREBY ORDERED t hat
Def endant’ s Mdtion is DEN ED

In accordance with this Court’s Order dated April 26, 2005
(Doc. No. 5), upon the final disposition of Plaintiffs’ Mtion
for Rule 11 Sanctions, this Court |acks any basis for continued
jurisdiction. Therefore, it is FURTHER ORDERED that this action
be REMANDED to the Court of Common Pl eas of Phil adel phia County

for further proceedings.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




