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After a psychiatrist attributed his physical synptons
to a panic disorder, Mark Warren applied for Social Security
disability insurance benefits. The Comm ssioner of the Soci al
Security Adm nistration (the "Conm ssioner”) denied Warren's
cl ai m based on her finding that his co-norbid al coholismwas a
contributing factor material to his alleged disability. Wrren
appeal ed fromthat determ nation, and the parties' notions for

summary judgnent are before us.

Fact ual Backqgr ound

Qur inquiry focuses on whether Warren was di sabl ed
bet ween Cctober 1, 1996, the date on which he clains to have
becone di sabl ed, and Decenber 31, 2000, the |ast date on which he
was insured. To put the evidence fromthis period in its proper

context, we shall review the entire record.

A. Pre-Di sability Records

On Septenber 9, 1993, Warren net with Dr. Seth J.
Worl ey, a cardiol ogist, because he was experiencing chest pain.
Dr. Worley noted that Warren "drinks 5 to 6 beers per day,"” and

bl ood tests reveal ed a gamma- gl utanyl tanspeptidase ("GGI") | evel



of 409, which is much higher than normal.! See Rec. 373; see
also id. at 374. Wien further testing failed to disclose any
heart problens, Dr. Wirley concluded that Warren's "chest
synptons do not seemto be cardiac in origin" and stated that "he

will need to stop drinking."? 1d.; see also id. at 402 (noting

that Warren drank "[b]eer daily").

Nearly a year later, in late July, 1994, Warren el ected
to receive arthroscopic surgery on his right knee. See Rec. 372.
Al t hough the surgery appears to have been successful, see id. at
383, 386, Warren suffered a seizure after he returned honme on
July 28, 1994. His wife, who is a licensed nurse, imediately
brought himto the energency room at Lancaster General Hospital,
and he experienced a second seizure there. 1In the course of
evaluating his condition, Dr. Roy S. Small |earned that Warren

consuned "at |east 12 ounces® of alcohol a day" and that his GGT

| evel was 498. 1d. at 379 (footnote added). That evi dence was

! GGT, a liver enzyne, is "often elevated in heavy
drinkers, making it of potential value as an indicator of
drinking status."” Rec. 332; see also id. at 696 (describing GGT
as an "al cohol related enzynme" and describing a normal range as
"8 to 73").

21t is not clear whether Dr. Worley actually told
Warren to stop drinking or whether he sinply noted in his report
t hat Warren ought to stop drinking.

® Anot her doctor opined that the reference to "12
ounces" ought to be read literally (i.e., Warren consuned the
equi val ent of 12 ounces of pure al cohol per day) rather than
figuratively (i.e., Warren consunmed 12 ounces of al coholic
beverages per day). See Rec. 707. Since a can of beer contains
approxi mately one ounce of pure alcohol, the literal reading of
this evidence suggests that Warren drank 12 cans of beers per
day. See id. W express no opinion on whether the literal or
figurative reading is proper.



"consi stent with al cohol abuse" and suggested to Dr. Small that
Warren's seizure m ght have been "al cohol w thdrawal related.”
Id. at 380. Dr. WIlliamH Adans also treated Warren in the
energency room and he concurred that there was a "likelihood of
a possi ble al cohol wthdrawal seizure." 1d. at 377. Though Dr.
Smal | appears to have reported that Warren drank at |east 12
beers per day, Dr. Adans stated that Warren drank "approxi mately
one case a day of beer."* 1d.

After Warren was admtted to the hospital, Dr. C P
Bi nni ng, a neurosurgeon, exam ned himand then opined that his
sei zures were "typical alcohol related wthdrawal seizures.”
Rec. 389.° «Qut of an abundance of caution, Dr. Binning advi sed
Warren not to drive until he could confirmthat diagnosis and
that he should curtail his drinking, though he ought "not to stop

the beer abruptly."” 1d. at 384; see also id. at 389. By August

12, 1994, Warren had reduced his al cohol consunption from"up to
a case of beer every day" before the seizure to "2 to 3 cans a
day," but Dr. Binning "advised himto stop drinking further."
Id. at 384-85. Warren was "drinking only one or two cans of beer
daily" by the end of August, 1994. [d. at 381. This progress
encouraged Dr. Binning enough to reconmend that the Departnent of
Transportation allow Warren to resune driving, in spite of his

hi story of seizures. 1d. at 381-82. Though Warren had stopped

“ A "case" contains 24 cans of beer. See Rec. 535.

®Dr. |. Stanley Porter recognized that Dr. Binning
beli eved that "ethanol w thdrawal" caused Warren's sei zures when
he perfornmed an orthopedi c consultation. See Rec. 376.
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drinking entirely by Septenber 16, 1994, see id. at 400, he again

reported drinking "two cans of beer on a daily basis" on Decenber

19, 1994, id. at 399.

B. Early Treatnent of Disability

About one and one half years later, in the sumer of
1996, Warren began experiencing shortness of breath and sought
treatnment with Dr. P. Janmes Naval kowsky. Dr. Naval kowsky ordered
a routine blood test, which reveal ed GGI | evels of 96, still
above normal, but far below the | evels they reached when Warren
was drinking heavily in 1994, See Rec 348. Dr. Naval kowsky al so
referred Warren to Dr. Lloyd G Goldfarb, a pul nonol ogist. After
perform ng extensive tests, however, Dr. Goldfarb coul d not
i sol ate any pul nonary problens. See id. at 340-59. Since Dr.
CGol df arb suspected that "diastolic cardiac dysfunction” m ght be
causing Warren's shortness of breath, see id. at 346, Dr.
Naval kowsky referred Warren to Dr. Wrley, who is a cardiol ogist.
Dr. Wrley also perforned a battery of tests, but he did not
detect any problens with Warren's heart. See id. at 339, 414-
16, ° 367,

Havi ng rul ed out the nost probabl e physical causes of
his synptons, Warren sought treatnment froma psychiatrist, Dr.
David E. Nutter. In their first neeting, on Cctober 31, 1996,

Dr. Nutter noted that Warren "[h]ad [a] problem[wth] drinking -

® On Septenber 30, 1996, Warren told Dr. Worley that he
drank al cohol "daily." Rec. 414.
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- goi ng back to divorce. Rec. 482. Warren and Dr. Nutter net
four nore tines in 1996 so that Dr. Nutter could gauge the proper
dosages for each of the several nedications that he had
prescribed. 1d. at 483-84. On Decenber 12, 1996, Dr. Nutter
informed Warren's enpl oyer, Continental Press, that Warren
"suffer[ed] fromsignificant panic disorder with agoraphobia as
wel | as depression” and had been "unable to work at |east since
Cctober 21, 1996." 1d. at 366.

As the treatnment continued throughout 1997 and 1998,
Dr. Nutter occasionally noted Warren's drinking. See Rec. 487-
503. On March 6, 1997, after learning that he was "drinking 2, 6
packs per day," Dr. Nutter opined that Warren was "self
medi cating [with] alcohol” and told himthat he "need[ed] to
[ reduce his] al cohol"™ consunption. 1d. at 486. On February 19,
1998, Warren told Dr. Nutter that he was "decreasing his al coho
consunption,” and Dr. Nutter again encouraged himto further
"[d] ecrease al cohol by 10% a week." 1d. at 495. Warren had
"decreased his consunption in half" by March 26, 1998. 1d. at
496. On April 30, 1998, Warren informed Dr. Nutter that he was

drinking "about 1/4 of a keg about every 2 weeks." 1d. at 497.°

" Warren was divorced in 1987, at the latest. See Rec.
555 (reporting that he remarried el even years before 1998).

8 A "quarter keg" or "quarter barrel" contains 7.75
gal l ons, or 992 fluid ounces, of beer. See
http://ww. beveragefactory. coni faqgs/draftbeer.shtm (last visited
June 9, 2005). This volune is equivalent to about 83 12-ounce
cans of beer. [If Warren consuned that nuch al cohol in tw weeks,
hi s average consunpti on woul d be roughly equivalent to 6 cans of
beer per day, half of what he had been drinking in March, 1997.
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C. Initial Application for Benefits

Warren applied for Social Security disability insurance
benefits on March 12, 1998. 1In his application, he clained that
"significant panic disorder -- agoraphobia -- depression” had
prevented himfrom working since Cctober 1, 1996. Rec. 322; see
also id. at 285-87, 318-23.° About two weeks after submitting
his application, Warren conpleted a Daily Activities
Questionnaire stating that he had difficulty going out in public.
Id. at 311; see also id. at 309-13.

As part of its clainms processing procedure, the Soci al
Security Adm nistration ("SSA") asked M chael Zhin, one of
Warren's friends, to conplete a daily activities questionnaire
describing Warren's lifestyle. See id. at 293-97. In response,
Zhin reported that his friendship with Warren had deteri orated
since 1996 because Warren "rarely le[ft] the house.” [d. at 294.
Zhin also stated that Warren "cannot hold a job" and "does not
fit the "nold of [a] normal working class husband.” [d. at 296.

The SSA al so asked Dr. Nutter to evaluate Warren's
condition. See Rec. 417-21. In his March 31, 1998 response, Dr.
Nutter expl ained that Warren had been working at a "job he |iked"
when he began to experience "chest tightness, nervous|[ness],
tens[ion], and shortness of breath” in the summer of 1996. |d.
at 418. Warren could sonetinmes go "for several weeks" w thout

experiencing a panic attack, but he would then "get of flurry" of

® Pages 318 through 323 of the record constitute a sSix-
page Disability Report (Form 3368), but the pages of the Report
are not in nunerical order in the record.
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them 1d. at 420. Dr. Nutter described Warren as "[d] epressed
very di scouraged” and noted that he had "poor concentration,
forgets a lot, [and] worries about his nenory." 1d. at 419.
Al t hough Dr. Nutter had inplenmented "a very aggressive anti -
depressant, anti-anxi ety pharnacot herapy regi nen,"” Warren had
shown "no great inprovenent” and his "overall functioning [was]
tenuous." |d. at 418, 421. Sonetinmes Warren woul d "get pani cky"
and m ss appointnments, but Dr. Nutter described himas "highly
notivated to get better.” [d. at 421

After receiving Dr. Nutter's report, the SSA forwarded
Warren's file to Dr. WIlliam Myers for a psychiatric review. On
April 8, 1998, Dr. Myers indicated that Warren suffered from an
affective disorder and an anxiety related disorder with
“[r]ecurrent severe panic attacks . . . occurring on the average
of at |east once a week." Rec. 475. In Dr. Myers's opinion,
those di sorders noderately restricted Warren's activities of
daily living, caused slight difficulties in his maintenance of
social functioning, and often resulted in failure to conplete
tasks in a tinmely manner. See id. at 478. Dr. Mers al so
perfornmed a nmental residual functional capacity ("RFC')
assessnent of Warren, finding noderate [imtations in both his
ability to nmaintain attention and concentration for extended
periods and his ability to conplete a nornmal workday and

wor kweek. See id. at 467-68. Dr. Myers concluded that Warren



retained the "RFC for sinple jobs," id. at 469.%

Based on Dr. Myers's eval uation, the SSA denied
Warren's claimon April 15, 1998. See Rec. 112-14. Warren
requested reconsi deration of the decision on May 18, 1998. See
id. at 298-301. "

On June 9, 1998, Dr. Nutter left a voice nmessage with
the SSA that summarized his treatnent of Warren since March 31
1998. ' Al though his nessage for the nost part restated the
contents of his treatnent notes, conpare Rec. 447-49 with id. at
496-99, Dr. Nutter failed to disclose to the SSA that Warren had
resuned drinking "about 1/4 of a keg about every 2 weeks," id. at
497, instead stating generally that Warren had "been com ng back
on the use of al cohol which he has been drinking to alleviate his

anxiety," id. at 447. Dr. Nutter's nessage concluded with his

' Dr. Myers also stated that Dr. Nutter made "no
mention of alcohol." Rec. 472; see also id. at 450 (handwitten
notation). Dr. Myers found "no nention of alcohol” in Dr.
Nutter's records because he reviewed only Dr. Nutter's March 31
1998 response to the SSA' s inquiries. See id. at 417-21. Wile
Dr. Nutter did not discuss Warren's use of alcohol in his
response, the SSA did not ask himabout that subject.

Unli ke the March 31, 1998 report, Dr. Nutter's
handwitten treatnent notes, which are part of Exhibit 11F,
contain many references to Warren's al cohol use. See Rec. 480-
503. Because Exhibit 11F becane part of the record all at once,
and because it contains a docunent dated Novenber 12, 1998, id.
at 480, Exhibit 11F could not have been becone part of the record
bef ore Novenmber 12, 1998. Thus, Dr. Myers could not have
reviewed Exhibit 11F (including Dr. Nutter's treatnent notes)
when he prepared his April 8, 1998 report.

1 Pages 298 through 301 of the record constitute a
four-page Reconsideration Disability Report (Form 3441), but the
pages of the Report are not in nunerical order in the record.

2 The SSA later transcribed the voice nmessage and the
transcription is part of the record. See Rec. 447-49.
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di agnosi s that Warren was "honebound . . . with significant panic
attacks with agoraphobia.” [d. at 448.

Dr. Roger K Feitz relied on Dr. Nutter's nmessage in
conducting his June 12, 1998 psychiatric review. See Rec. 454-
66. Like Dr. Myers, Dr. Feitz believed that Warren suffered from
an affective disorder and an anxiety related disorder with
“[r]ecurrent severe panic attacks . . . occurring on the average
of at |least once a week." 1d. at 462. He concurred with Dr.
Myers's assessnent that the disorders noderately restricted
Warren's activities of daily living and often resulted in failure
to conplete tasks in a tinely manner. \Whereas Dr. Myers believed
that Warren had only slight difficulties in maintaining social
functioning, Dr. Feitz found noderate difficulties in that
regard. Dr. Feitz also identified one or two epi sodes of
deterioration or deconpensation in work or work-1ike settings,
while Dr. Myers found no such episodes. See id. at 465. Despite
finding noderate |imtations in Warren's under st andi ng and
menory, concentration and persistence, and adaptation, Dr. Feitz
concl uded that he "woul d be able to performsinple, routine
tasks." 1d. at 456.%

Though Dr. Feitz reported nore severe limtations than

Dr. Myers, the SSA again denied Warren's claimfor benefits on

“ Dr. Feitz also noted a "question of alcohol
i nvol venent,"” but found "no indications . . . regardi ng excessive
use." Rec. 456. O course, only Dr. Nutter's notes would have
reveal ed the full extent of Warren's al cohol consunption, and Dr.
Feitz did not have access to themon June 12, 1998. See supra
note 10.



June 22, 1998, see Rec. 107-09, so Warren requested a fornal

hearing before an adm nistrative | aw judge ("ALJ"), id. at 100.

D. First ALJ Deci sion

Wiile he waited for the hearing, Warren continued to
receive treatnent fromDr. Nutter. On July 29, 1998, Dr. Nutter
reported that Warren had "cut his al cohol down to 1 keg / 9

n 14

days. Rec. 501. Dr. Nutter also authored a report, dated
Novenber 12, 1998, which diagnosed Warren with "a particularly
severe form of panic disorder with agoraphobia that is
i ncapacitating.” Rec. 480.

On Novenber 23, 1998, an ALJ convened a hearing on
Warren's application for benefits. At the hearing, Warren
testified that he began drinking about a case of beer a day
"right before" the onset of his panic attacks in 1996. Rec. 535-
36. Dr. Nutter had directed himto reduce his al cohol
consunption gradually (but not to stop drinking entirely), so

Warren stated that, by the date of the hearing, he had reduced

his drinking to "[n]aybe a case a week between [his] w fe" and

4 A "keg" (also called a "half barrel") contains 15.5
gal l ons, or 1984 fluid ounces, of beer. See
http://ww. beveragefactory. coni fags/draftbeer.shtm (last visited
June 9, 2005). Drinking one keg every nine days is the
equi val ent of drinking nore than 18, 12-ounce cans of beer per
day.

Since Dr. Nutter noted on April 30, 1998 that Warren
was drinking "about 1/4 of a keg about every 2 weeks," id. at
497, it seens peculiar that he would consider Warren's July 29,
1998 report of drinking 1 keg every nine days to be a reduction
in his al cohol consunption
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himsel f.*® 1d. at 535. Warren's wife confirned that he had been
drinking as many as 12 cans of beer a day when his panic attacks
began in 1996 and that he was drinking about 6 cans of beer each
day at the tinme of the hearing. [1d. at 557-58.

On January 13, 1999, the ALJ decided that Warren was
not di sabled, see Rec. 67-83, and Warren pronptly requested
review of that decision, see id. at 118. The Appeal s Counci
vacated the ALJ's decision on May 25, 2000 and renmanded the case

for further devel opnent of the record. See id. at 119-22.

E. Second ALJ Deci sion

In anticipation of another hearing, Dr. Nutter
submitted a report dated August 10, 2000. ** See Rec. 509-12.
The report stated that Warren continued to suffer from panic
di sorder with agoraphobia that had not inproved since 1998. Wth
regard to Warren's RFC, Dr. Nutter explained that Warren was not
capabl e of attending work or work-like activities because of
"very severe attacks of panic that can occur suddenly w thout
war ni ng and essentially paralyze his intellectual and enoti onal

functioning.” 1d. at 511. Dr. Nutter also noted that, "[e]ven

* This level of consunption corresponds to |less than 4
cans of beer per day for Warren al one.

' W attribute authorship of the August 10, 2000
report to Dr. Nutter, even though Warren's attorney drafted the
typed portions of the report, because the attorney based his
draft on a conversation with Dr. Nutter, because Dr. Nutter had
t he opportunity to correct and/or supplenment the draft, and
because Dr. Nutter verified that the statenents in the report
were true and correct. See Rec. 654 (confirmng that the report
reflects Dr. Nutter's opinions).
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on 4 nedications at the sanme tine[,] he has not nade significant
recovery of his illness.” [d. Significantly, Dr. Nutter opined
that Warren's nental condition "caused" or "le[d] to" his use of
al cohol. [1d. at 510.

On August 16, 2000, a different ALJ convened the second
hearing on Warren's application for disability benefits. See
Rec. 574-636. Warren testified that, since the first hearing
when he was drinking about 6 cans of beer each day, he had
st opped drinking every day and, when he did drink, he only drank
at nmeals. 1d. at 589-90. Essentially confirmng that account,
Warren's wife stated that he did not drink every day "anynore"
and that he only drank a "few' cans of beer a "couple" of tines a
week. 1d. at 591

Dr. Robert S. Brown, Jr. -- who is board certified in
internal nedicine, psychiatry, and forensic psychiatry -- also
testified at the August 16, 2000 hearing. Relying on the DSM
LV,Y Dr. Brown criticized Dr. Nutter's diagnosis of panic
di sorder with agoraphobia for two reasons. First, Dr. Brown
believed that Dr. Nutter "ignor[ed]" the effects that al coho
"can" have on the severity of panic disorders. Rec. 610, 611
612. Al cohol consunption can "neke[] [a panic disorder] worse"

when a person i s consum ng al cohol and when he is sobering up,

" American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders (4th ed. 1994)

[ hereinafter DSMIV]. A nore recent edition of the DSM contai ns
identical information about all issues relevant to this case.

See Anerican Psychiatric Association, D agnostic and Statistical
Manual of Mental Disorders (4th ed. text revision 2000)

[ hereinafter DSM I V-TR].
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id. at 607-09'® see also DSM IV 177; DSMIV-TR 193, but Dr.

Nutter's records did not explicitly nention those effects.

Dr. Brown's second criticismof Dr. Nutter was that he
shoul d not have di agnosed "panic di sorder with agoraphobia .
until [he] elimnated the idea that alcohol . . . caused"

Warren's synptons. |d. at 627; see also id. at 630 ("I am not

al l owed under the [ DSM to di agnose panic disorder with

agor aphobia, if there's a substance abuse probl em goi ng on that
may have caused the . . . substance induced anxiety disorder, or
subst ance i nduced affective disorder."); DSMI1V 402 (explaining
that a diagnosis of panic disorder with agoraphobia requires a
finding that the "Panic Attacks are not due to the direct
physi ol ogi cal effects of a substance (e.g., a drug of abuse, a
nmedi cation) or a general nedical condition"); DSMIV-TR 441
(sane). According to Dr. Brown, the "only way" to distinguish
pani ¢ di sorder with agoraphobia from substance i nduced anxi ety
disorder is to evaluate the patient's synptons six nonths after

he has stopped drinking. Rec. 629-30; see also id. at 628, 630-

31." Since Warren did not stop drinking for at |east six

8 Dr. Brown stated el sewhere that "anxiety disorders
are produced by the substance abuse of alcohol . . . [a]t both
i ntoxication and withdrawal." Rec. 609-10 (enphasis added).
This statenent is not identical to the statenment in the text.
The statenent in the text neans that a person with an anxiety
di sorder woul d experience nore severe synptons when using
al cohol, but the statement in this note neans that al cohol abuse
can actually cause anxiety disorders in people who do not have
psychol ogi cal probl ens.

19 But see DSMIV 193 ("As a rule of thunmb, synptons
that persist for nore than 4 weeks after the cessation of acute
| nt oxi cati on or Wthdrawal should be considered to be

(continued...)
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nonths, Dr. Brown did not believe that Dr. Nutter could make a
val id diagnosis of panic disorder with agoraphobi a.

It bears noting that, while he certainly criticized Dr.
Nutter's opinion, Dr. Brown did not offer any diagnosis of his
own. For exanple, Warren's attorney asked Dr. Brown whet her
Warren's "depression [was] materially contributed to by" drinking
five or six beers a day, and Dr. Brown responded that he could
not "say [that such consunption] always [has that effect], but
nost often it" does. Rec. 626. |Indeed, Dr. Brown explicitly
declined to state whether Warren's al cohol use caused his
di sorder (or was making it worse), deferring instead to the ALJ's
"judicial decision” on that issue. Id. at 612. Wien Warren's
attorney asked Dr. Brown to diagnose Warren, Dr. Brown sinply
recogni zed Dr. Nutter's opinion and then deferred to the ALJ's
determ nati on of whether "other diagnoses should be considered.”
Id. at 617.% Although Dr. Brown declined to diagnose Warren, he

did opine that, if Warren "stop[ped drinking] for the rest of his

(... continued)
mani festati ons of an i ndpendent non-substance-i nduced nent al
di sorder or of a Substance-I|nduced Persisting Disorder. dinical
judgnent is necessary in making this distinction. . . .")
(enphasi s added); DSM 1V-TR 210 (sane).

20 When Warren's attorney continued to press Dr. Brown
on this point, Dr. Brown stated that he thought that Warren's
condition was "al cohol related.” Rec. 617. Al cohol Related
Di sorders include an extrenely broad class of disorders, see
infra note 27, so we do not consider Dr. Brown's identification
of an "al cohol related" condition to represent a precise
di agnhosi s.
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life, . . . his panic disorder is going to be nmade better or
going to go away."?* 1d. at 611.

Since Dr. Nutter was not present at the August 16, 2000
hearing, the ALJ convened anot her hearing on Novenber 15, 2000 to
allow himto testify. See Rec. 637-68. At this hearing, Dr.
Nutter reported seeing Warren on March 29, 2000 and Novenber 1,
2000. 1d. at 644. As of Novenber 1, 2000, Warren had not
st opped drinking, but he had decreased his al cohol consunption.
Id. at 657. Dr. Nutter continued to believe that Warren suffered
fromboth "panic attacks w th agoraphobi a"® and an "al cohol abuse
disorder.” 1d. at 644, 659. H s diagnosis of panic attacks with
agor aphobi a was "i ndependent of the al cohol problem™ 1d. at
655. In fact, Dr. Nutter suggested that Warren "nay self
nmedi cate with al cohol" because "people[,] when they're getting
anxi ous and nervous, . . . wll start to try to tranquilize
t hensel ves with al cohol." 1d. Unli ke Dr. Brown, who
believed that Warren's drinking intensified his panic disorder,
Dr. Nutter stated that Warren's panic di sorder would "get worse,
at least tenporarily[,]" if he stopped drinking. 1d. at 656.
Though he recognized that "[i]t is difficult to tell when
sonmebody is drinking . . . how severe the panic disorder is," id.
at 662, Dr. Nutter concluded that Warren was "di sabl ed whet her or
not he [continued to] drink[] alcohol. In other words, . . . the

panic attacks with agoraphobia . . . is in itself disabling.”

. Dr. Brown did not say how nuch "better" Warren's
pani ¢ di sorder would get or that Warren would not be disabled if
he stopped dri nki ng.
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ld. at 655; see also id. at 661. Thus, according to Dr. Nutter

Warren would be "as |Iimted as [he was in Novenber of 2000], if
he were not drinking alcohol.” 1d. at 666.

The ALJ denied Warren's cl ai mon February 22, 2001.
See Rec. 86-97. On CQctober 27, 2001, however, the Appeals
Counci | vacated the ALJ's decision and remanded the case for
further devel opnent of the record. See id. at 221-24. The
Appeal s Council was particularly concerned that the ALJ's
"assessnent of Dr. Nutter's nedical opinion cannot be found

substantially supported.” [1d. at 223.

F. Third ALJ Deci sion

During 2001 and early 2002, Warren again tried to
curtail his al cohol consunption. For exanple, on April 11, 2001,
Warren reported that he was "drinking -- not on a daily basis,"
but he "sonetinmes ha[d] one or two beers." Rec. 518. #
Referring to Warren's et hanol consunption, Dr. Nutter on Decenber
12, 2001 noted that "Etoh pt is going to try to conpletely stop."
Id. at 516. Warren apparently nade nodest progress because "on
New Years Eve[,] people offered himshots of alcohol, but he
refused them" 1d. at 515. By January 16, 2002, he had "gone to
"Lite Beer.'" 1d.

The ALJ convened a fourth hearing on Warren's claimfor

disability insurance benefits on February 5, 2002. See Rec. 669-

2 Despite that encouraging report, Warren's August 14,
2001 test results revealed a GGI | evel of 581, even higher than
it was in 1994, when he admtted to drinking about a case of beer
per day. 1d. at 514; see also id. at 379.
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726. Reiterating that "substance abuse can worsen . . . whatever

anxi ety disorder is there,”" Dr. Brown testified that the

"substance abuse issue has to be elimnated . . . before any
definite thing can be said about . . . what's left of the anxiety
disorder.” 1d. at 677. He was "not able to diagnose panic

di sorder with agoraphobia . . . until [he] elimnated the

possibility that it is a substance abuse caused anxiety
disorder.” 1d. at 684. According to Dr. Brown, Warren woul d

have to stop drinking for "as |long as six nonths" before he could

di agnose a panic disorder. [d. at 704.
For Dr. Brown, "the issue . . . is [']what started
first[?']." 1d. at 712. He concluded fromthe record that "the

al coholism fully established[,] started first"” and that "now we

have, whatever we have, . . . with regard to anxiety disorders."
Id. In other words, Dr. Brown concluded that, if Warren "ha[d]
[an anxiety disorder], . . . it is substance abuse rel ated,
and/ or caused or worsened" and that, "if he had any renaining

anxi ety disorder after all of the substance abuse ceased, it
woul d not be terribly inpairing and he'd be able to work."” Id.
at 676.

After the hearing concluded, the ALJ w thheld deci sion
so that Warren's attorney could supplenent the record with
addi ti onal nedical evidence. Dr. Nutter submtted a report dated
October 14, 2002 in which he stated that "Warren does neet the
criteria for anxiety related disorders as defined by Soci al
Security" and opined that "Warren woul d be di sabled even if he

st opped using al cohol." Rec. 520.
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On Cctober 4, 2002, Dr. Leo Dorozynsky perforned an
i ndependent psychiatric evaluation of Warren and di agnosed him
wi th "panic disorder with agoraphobia, as well as, alcoho
abuse."” Rec. 521. Dr. Dorozynsky noted that Warren "continue[d]
to drink daily approximately 6 to 10 drinks" and "has had no
significant periods of sobriety recently.” 1d. Echoing Dr.
Brown, Dr. Dorozynsky recogni zed that "al cohol abuse can
intensify or percipitate [sic] nood disorders including panic
attacks[,] anxiety and depression.” 1d. Nevertheless, Dr.
Dorozynsky, like Dr. Nutter, stated that Warren's al cohol use was
"not the sole cause" of what he believed to be a "pre-existing
pani c di sorder with agoraphobia.” 1d. Dr. Dorozynsky predicted
that Warren "woul d continue to have sone degree of inpairnent [if
he stopped drinking]," but he could not "state whether M. Warren
woul d still be disabled if he stopped using al cohol."” [d. at
522.

On Novenber 26, 2002, the ALJ again denied Warren's
claim See Rec. 14-30. Although the ALJ found that Warren was
"unabl e to sustain any conpetitive enploynent,"” he found that
Warren was not di sabl ed because "al cohol abuse is a contributing
factor material to the determnation of his disability.” 1d. at
18. The Appeals Council denied Warren's request for review on
March 28, 2003, see id. at 7-9, so the ALJ's Novenber 26, 2002
deci sion becane the final decision of the Conm ssioner, Sins V.
Apfel, 530 U.S. 103, 107, 120 S. C. 2080, 2083 (2000). Warren

has appeal ed that final decision to this Court.
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Anal ysi s

A. St andard of Revi ew

Pursuant to 42 U.S.C. § 405(g), we review the record to
deter mi ne whet her "substantial evidence" supports the ALJ's
deci sion. Substantial evidence "neans such rel evant evi dence as

a reasonable m nd m ght accept as adequate." Ventura v. Shalal a,

55 F.3d 900, 901 (3d Cir. 1995). "A single piece of evidence
will not satisfy the substantiality test if the [ Conm ssioner]
ignores, or fails to resolve, a conflict created by

countervailing evidence. Nor is evidence substantial if it is

overwhel ned by ot her evidence -- particularly certain types of
evidence (e.g., that offered by treating physicians) -- or if it
really constitutes not evidence but nmere conclusion.”™ Kent v.

Schwei ker, 710 F.2d 110, 114 (3d Cr. 1983). Though we nust
scrutinize the record carefully, we are not "enpowered to weigh

the evidence or substitute [our] conclusions for those of the

fact-finder." WIllians v. Sullivan, 970 F.2d 1178, 1182 (3d G r.
1992). Wth these principles in mnd, we shall consider whether
substanti al evidence supports the ALJ's conclusion that Warren

was not disabled within the neaning of 42 U S.C. 8§ 423.

B. Deternm nation of Disability

An individual is disabled if he is unable "to engage in
any substantial gainful activity by reason of any nedically
determ nabl e physical or nental inpairnment . . . which has |asted
or can be expected to last for a continuous period of not |ess

than 12 nonths." 42 U S.C. § 423(d)(1)(A) (2005). Courts
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regularly refer to a "sequential five-step analysis" that the
Conmmi ssi oner uses to guide her disability determ nations. See,

e.g., Rutherford v. Barnhart, 399 F.3d 546, 551 (3d G r. 2005);

see also 20 C F.R 8 416.920(a)(4) (2005).

In the first step of this analysis, the Comm ssioner
consi ders whether the claimant is engaged in any substanti al
gainful activity.®® |If the claimant is not engaged in any
substantial gainful activity, the Conmm ssioner proceeds to the
second step where she considers whether the claimnt has a severe
nmedi cal | y determ nabl e physical or nental inpairnment or
combi nation of inpairnents.* At the third step, the
Conmmi ssi oner assesses whether the claimant's severe inpairnments
nmeet or equal one of the listings in appendix 1 to subpart P of
part 404 of the Social Security regulations. If the claimant's
i npai rments neet or equal at |east one of the listings, then he
is usually considered disabled. On the other hand, if the
claimant's inpairnents do not neet or equal any of the |istings,
t he Comm ssioner nust proceed to the last two steps of the
sequential analysis. In the fourth step, the Comm ssioner
consi ders whether the claimant's residual functional capacity

permts performance of past relevant work. ?® |f the claimant

2 1f the claimant is engaged in substantial gainfu
activity, then he is not disabled.

2 1f the claimant does not have a severe medically
det er m nabl e physical or nental inpairnent or conbination of
i npai rments, then he is not disabl ed.

 |f the claimnt can perform past rel evant work, then
he is not disabl ed.
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cannot perform past relevant work, the fifth and final step of
the anal ysis focuses on whether, in light of his age, education
and wor k experience, the claimant has the residual functiona
capacity to adjust to other work. [If the claimnt cannot adj ust
to other work, then he is usually considered disabled. ?

Though the SSA and the courts regularly treat the five-
step process as if it sunmarized the entire analysis that the
Conmmi ssi oner nust undertake, matters are not quite that sinple in
cases where a claimant may suffer from"al coholism"” In 1996,
Congress anended the statutory definition of "disability" so that
"[a] n individual shall not be considered to be disabled . . . if
alcoholism. . . would . . . be a contributing factor material to
t he Commi ssioner's determnation that the individual is
di sabled." Contract with America Advancenent Act, Pub. L. No.
104-121, § 105(a)(1), 110 Stat. 847, 852 (1996) (codified at 42
U S C 8 423(d)(2)(Q).

The SSA' s regul ations explain that it will assess
whet her al coholismis a contributing factor material to the
determ nation of disability only if it "find[s] that [the
claimant is] disabled and ha[s] nedical evidence of [his]
alcoholism"™ 20 C.F.R § 404.1535(a) (2005). The "key factor"”
in the assessnent is "whether [the Conm ssioner] would still find
[the claimant] disabled if [he] stopped using . . . alcohol." §
404. 1535(b) (1). Wen consi deri ng whet her the clai mant woul d be

di sabl ed if he stopped using al cohol, the Comm ssioner

 If the claimant could adjust to other work, then he
i's not disabl ed.
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"eval uate[s] which of [his] current physical and nental
limtations, upon which [she] based [her] current disability
determ nation, would remain if [he] stopped using . . . alcoho
and then determ ne[s] whether any or all of [his] renaining
[imtations would be disabling.” § 404.1535(b)(2).

The SSA' s internal operating manual clarifies how ALJs
ought to incorporate their consideration of a clainmnt's al cohol
use into the regular five-step disability analysis. See Socia

Security Adm nistration, Hearings, Appeals and Litigation Law

Manual |-5-3-14A (Aug. 24, 2000), available at http://ww.ssa.

gov/ OP_Hone/ hal | ex/1-05/1-5-3-14-A html [hereinafter "HALLEX I-5-
3-14A" or "the manual"]. According to the manual, an ALJ nust
first "[d]ecide whether the individual would be disabl ed con-
sidering the effect of [alcoholism." HALLEX |I-5-3-14A(V)(B)(1).
Presumably, the ALJ should use the traditional five-step analysis
to make that decision. |If the claimant is found to be not
di sabl ed, then the ALJ need not consider the effects of al cohol
on his condition. See HALLEX I-5-3-14A(V)(B)(2).

On the other hand, if the ALJ concludes that the
cl ai mant woul d be di sabled (taking into account the effects of
al cohol ), then the ALJ nust "decide whether there is 'nedica
evi dence of [alcoholisn].'" HALLEX I-5-3-14A(V)(B)(3). Medica
evi dence of al coholismincludes evidence froman acceptable
nmedi cal source that is "sufficient and appropriate to establish

that the claimant has a nedically determ nabl e substance use
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di sorder." HALLEX |-5-3-14A(V)(QO)(1). % If there is no nedica
evi dence of al coholism then the ALJ should find the claimant to
be di sabl ed.

When there is nedical evidence of alcoholism the ALJ

must determ ne whether the claimant's alcoholismis a

2" The manual defines "substance use disorders" as
"medi cal conditions described as 'substance dependence' and
' subst ance abuse' disorders in the Diagnostic and Statistica
Manual of Mental Disorders, Fourth Edition (the DSMI1V)." HALLEX
| -5-3-14A(V)(C) (3). Because the manual incorporates the DSM by
reference, we shall sunmarize the way in which the DSM
categori zes "substance rel ated di sorders.™

The DSM di vi des Substance Rel ated Di sorders into "two
groups: the Substance Use Disorders . . . and the Substance-
| nduced Di sorders.” DSMIV 176; see also DSMIV-TR 191. As the
SSA manual recogni zes, Substance Dependence and Substance Abuse
are the only two kinds of Substance Use Disorders that the DSM
di scusses. See DSM IV 176-82; see also DSMIV-TR 192-98. Wile
the DSM i dentifies many different kinds of Substance-I|nduced
Di sorders, we need only nention Substance |ntoxication, Substance
Wt hdrawal, and Substance-I|nduced Anxiety Disorder. See DSM IV
183-94, 439-44; see also DSMIV-TR 199-212, 479-83. One nmay
further classify Substance-I|nduced Anxi ety Di sorder as occurring
Wth Onset During Intoxication, Wth Onset During Wthdrawal,
and/or Wth Panic Attacks. See DSM 1V 191, 440-41; see al so DSM

| V- TR 208, 480-81

In addition to the general information about Substance
Rel ated Di sorders cited above, the DSM contains specific
i nformati on about each of eleven different classes of substances,
i ncluding al cohol. When a clinician can identify the class of
substance that a patient is using, she or he "should use the code
that applies to the class of substances"” and "record the nanme of
t he specific substance” in the diagnoses. See DSMIV 187; see
also DSM | V- TR 204.

The record in this case could conceivably be read as
i ncl udi ng di agnoses of the follow ng Al cohol Rel ated Di sorders:
Al cohol Dependence (303.90), Alcohol Abuse (305.00), Alcohol
I nt oxi cati on (303.00), Al cohol Wthdrawal (291.8), and/or
Al cohol -1 nduced Anxiety Disorder (291.8). See DSM IV 194-204;
see also DSM I V-TR 212-23. O course, evidence of Al cohol
| nt oxi cati on, Al cohol Wthdrawal, and Al cohol -1 nduced Anxiety
Di sorder is not nedical evidence of alcoholism as defined by the
manual , because those conditions are not Al cohol Use D sorders.
See HALLEX I-5-3-14A(V) (CO).
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contributing factor material to his disability (the "materi al
determ nation"). See HALLEX I-5-3-14A(V)(B)(3). The ALJ may
meke a finding that alcoholismis nmaterial "only when the
evi dence establishes that the individual would not be disabled if
he/ she stopped using . . . alcohol."” HALLEX I-5-3-14A(V) (D
(enphasi s added). Before naking any finding, however, the ALJ
must identify which of the claimant's "current physical and
mental limtations" would remain if he stopped using al cohol (the
"remaining limtations"). 1d. Only then can the ALJ determ ne
whet her those remaining limtations, by thensel ves, would be
di sabl i ng.

When considering whether remaining l[imtations are
di sabling, the ALJ nust again performthe sequential five-step

anal ysis. See Social Security Adm nistration, Questions and

Answers Concerning DAA fromthe 07/02/ 96 Tel econference, No. EM

96200, at 37? (Aug. 30, 1996), available at

http://policy.ssa.gov/public/reference.nsf/0/209ddf e637161f 898525
6d5200664c41?0QpenDocunent [ hereinafter Q%A]. Unlike the first
anal ysis, which considered all of the claimant's inpairnents
(including those that al cohol caused or worsened), the second
anal ysis focuses only on the limtations that the claimant would
continue to experience even if he stopped using alcohol. [If the
ALJ concludes in the second iteration of the five-step analysis
that the claimant's remaining limtations (after excluding the

effects of alcohol) would not be disabling, then the claimant is

28 "37" refers to Question 37 and the answer thereto.
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not disabled. See 20 C.F.R § 404.1535(b)(2)(i) (2005). If the
remaining limtations "would still be disabling,” however, then
the ALJ should find that the claimnt is disabled regardless of
his alcoholism HALLEX |-5-3-14A(V)(D); see also §
404.1535(b) (2) (ii).

The record sonetines will not permt an ALJ to identify
whi ch of the claimant's physical and nental limtations woul d
remain if he stopped using al cohol, nmuch | ess whether the
remaining limtations would be disabling. |In these cases, SSA
policy requires the ALJ to "find that [alcoholism is not a
contributing factor material to the determ nation of disability."

QRA 27; see also id. at 29. In other words, the ALJ nust find

that the claimant is disabl ed.

To sum up, when a clainmant nay be an al coholic, the
Commi ssioner's disability determ nation nust proceed in four
di screte stages. First, she nust consider all of the claimant's
limtations and then use the usual five-step sequential analysis
to deci de whether the claimant is disabled. Second, the
Conmi ssi oner nust determ ne whether there is nmedical evidence of
an Al cohol Use Disorder, as defined in the DSM When such
nmedi cal evidence exits, the Conm ssioner nust identify which of
the claimant's limtations would remain if he stopped using
al cohol. Finally, the Comm ssioner must return to the five-step
analysis to evaluate whether the claimant's remaining limtations

woul d be di sabl i ng.
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C. ALJ' s Deci sion

Havi ng expl ained the analysis that the ALJ shoul d have
undertaken here, we now consi der whether his actual decision is
supported by substantial evidence. Put another way, we shall
revi ew whet her he conducted all parts of the necessary anal ysis
and whet her substantial evidence supports each of the findings

t hat he nade.

1. Initial Five-Step Analysis

At the first step of his initial sequential analysis,
the ALJ found that Warren "has not engaged in substantial gainful

activity since his alleged onset date." Rec. 18; see also id. at

29, 1 1. Warren does not challenge this finding, and, in any
event, there is substantial evidence to support it. See id. at
289- 90.

The second step required the ALJ to determ ne whet her
Warren had a severe nedically determ nabl e inpairnment or
conmbi nation of inmpairnments. In this regard, the ALJ stated that
the "objective nedical evidence establishes that the claimant has
ongoi ng al cohol dependence and anxiety, nedically determ nable
i npairments that could reasonably be expected to produce the
claimant's synptons.” Rec. 21. He also found that "the cl ai mant
suffers froma substance abuse disorder and that it is severe."
Id. Unfortunately, the ALJ nade no formal finding about whether
Warren's anxiety, either alone or in conbination with his

"al cohol dependence,"” constituted a severe inpairnment. Despite

this anmbiguity, the decision, when read as a whole, confirns that
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the ALJ believed that Warren had a severe nedically determ nable
i npai rment or conbi nati on of i npairnents. See id. at 29, T 3.
In the third step, the ALJ found that Warren had
"severe inpairnents that neet the criteria of Listings 12.06
[ (Anxi ety Rel ated Disorders)] and 12.09 [(Substance Addiction
Disorders)]."” Rec. 26. Though the ALJ stated el sewhere that
"the claimant's nedical ly determ nabl e i npairnents neet Listings
12.04 [(Affective Disorders)] and 12.09," id. at 29, 1 4, we
believe that the reference to Listing 12.04 is a typographical
error because there is not substantial record evidence that
Warren suffered froman Affective Disorder. Moreover, only three
bri ef paragraphs after the error, the ALJ again referred to
Listing 12.06, not Listing 12.04. See id. at 29, | 7.
Regardl ess of the exact listing(s) to which the ALJ intended to
cite, he clearly found that Warren's severe inpairnents
(including the inpairnments that al cohol use caused and/or
wor sened) net at |east one of the listings. That finding
obvi ated any need to proceed to steps four and five of the
initial sequential analysis. |If he could ignore Warren's al coho

use, the ALJ would have found himto be di sabl ed.

2. Medi cal Evi dence of Al cohol Use Disorder

After concluding that Warren woul d have been di sabl ed,
t he ALJ shoul d have considered whether there was nedical evidence
of an Al cohol Use Disorder. HALLEX I-5-3-14A(V)(C. The ALJ did
not explicitly discuss this issue, but he repeatedly referred to

record evidence of Warren's al cohol use and characterized his
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drinking as "al cohol abuse.” See, e.qg., Rec. 24. W shall,
therefore, treat the ALJ's decision as inplicitly finding that

t here was nedi cal evidence of an Al cohol Use D sorder and review
that inplicit finding for substantial evidence.

At the outset, we acknow edge that the record is
brimmng with references to Warren's use of al cohol. He drank
five to six cans of beer per day in 1993. Rec. 373. By the
sumrer of 1994, Warren was drinking between twel ve and twenty-
four cans of beer daily. 1d. at 377, 379. \Wen he stopped
drinking in July, 1994, so that he could have knee surgery,
Warren suffered al cohol wi thdrawal seizures. On Dr. Binning' s
recomrendati on, Warren stopped drinking altogether by m d-

Sept enber of 1994, see id. at 400, but he resuned drinking two
cans of beer each day by the end of that year, see id. at 399.
There is no record evidence regardi ng how much al cohol Warren
consunmed in 1995, if any.

Before his panic attacks began in the sumer of 1996,
Warren's al cohol consunption had returned to pre-seizure |levels
of about twelve to twenty-four cans of beer each day. See Rec.
535-36, 557-58. After noting on March 6, 1997 that Warren was
drinking twel ve cans of beer per day, see id. at 486, Dr. Nutter
encouraged himto reduce, but not elimnate, his al cohol
consunption. By April of 1998, Warren's drinking had declined to
t he equi val ent of about six cans of beer per day. See id. at
496-97. The decline was relatively short-lived; Warren was again
consum ng the equi val ent of about eighteen cans of beer daily by

July 29, 1998. See id. at 501. At the Novenber 23, 1998
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hearing, Warren's wife testified that he was drinking about six
cans of beer daily. See id. at 557-58. There is no evidence
about the extent of Warren's al cohol usage in 1999.

On August 16, 2000, Warren and his wife testified that
he had stopped drinking every day but he still drank nore than
once a week. See Rec. 589-91. That noderate | evel of drinking
apparently continued at |east through April 11, 2001. See id. at
518. The record contains al nost no evidence about Warren's
al cohol consunption after April, 2001.

Enphasi zi ng repeatedly that Warren drank as nuch as a
case of beer a day, the ALJ's decision overlooks the substanti al
evi dence that the |l evel of Warren's drinking ebbed and fl owed
over the years. During the relevant period (1996 to 2000), he
drank | ess, often much | ess, than the case of beer a day that he
consunmed in early 1994. Mreover, the ALJ ignored that Warren's
GGT |l evel had fallen from 498 when he was drinking a case of beer
a day to 95 on July 25, 1996, about when his panic attacks began.
Conpare Rec. 379 with id. at 348. This evidence confirns
Warren's testinony that he had reduced his al cohol consunption
dramatical ly, though he continued to drink at |ower |evels.

More problematic than the gl oss that he put on the
evi dence of Warren's drinking, however, is the ALJ's insistence
on relying on that kind of evidence at all. Rather than sinply
counting the nunber of beer cans strewn throughout the record,

the ALJ shoul d have consi dered whet her there was nedi cal evidence

of an Al cohol Use Disorder. HALLEX I-5-3-14A(V)(B)(3), (O (1)-

(3). References to the quantity of beer that Warren drank are
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evi dence about his al cohol consunption, but they cannot
substitute for a nedical diagnosis of an Al cohol Use Di sorder.

At the August 16, 2000 hearing, Dr. Brown criticized
Dr. Nutter's diagnosis of panic disorder with agoraphobia and
suggested that a diagnosis of substance-induced anxi ety disorder
m ght have been nore appropriate, but he did not nake any
definitive diagnosis of his owmn. See Rec. 607-30. Dr. Brown
agai n recogni zed the possibility that Warren m ght have a
"substance abuse caused anxi ety disorder” at the February 5, 2002
hearing. 1d. at 684. Even if we were to treat such indefinite
references to Al cohol -1 nduced Anxiety Disorder as Dr. Brown's
firmdiagnosis,? Dr. Brown's testinony still would fail to
constitute substantial evidence of an Al cohol Use D sorder
because only Al cohol Dependence and Al cohol Abuse are Al cohol Use
Di sorders. Al cohol -1 nduced Anxi ety Disorder is an Al cohol -
| nduced Di sorder, not an Al cohol Use Di sorder. See supra note

27; see also DSM 1V 195; DSM1V-TR 212.

Al t hough Dr. Brown's testinony is not nedical evidence
of an Al cohol Use Disorder, there is other nedical evidence in
the record. For exanple, Dr. Nutter testified that Warren has an
"al cohol abuse disorder."”™ Rec. 659. Dr. Dorozynsky al so
di agnosed Warren with "al cohol abuse” in addition to "panic
di sorder with agoraphobia.” 1d. at 521. Since Al cohol Abuse is

an Al cohol Use Disorder, the opinions of Dr. Nutter and Dr.

? Indeed, Dr. Brown ultimately agreed with the ALJ's
suggestion that Warren net "the diagnostic criteria for substance
i nduced anxi ety disorder."” Rec. 684-85; see also DSM IV 439-44;
DSM | V- TR 479-483.
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Dor ozynsky constitute substantial nedical evidence fromwhich the
ALJ coul d have found that Warren suffers froman Al cohol Use

Di sorder.

3. Remai ning Lintations

Since there is substantial evidence that Warren suffers
froman Al cohol Use Disorder, the ALJ should have identified the
[imtations that Warren woul d continue to experience if he
stopped drinking entirely. 20 C.F.R 8 404.1535(b)(2) (2005);
HALLEX 1-5-3-14A(V) (D). Indeed, the ALJ nade the follow ng
findi ngs about what Warren's remaining limtations would be:

| find that if the claimnt were to stop
drinking altogether, he could resune sone
degree of prenorbid functioning.

| find that the claimnt woul d have the
following nental health limtations if

al cohol abuse is renoved from consi derati on.
He would have no nore than mld limtations
in his activities of daily living. Prior to
t he worseni ng of his al cohol abuse and

devel opnment of a panic disorder, the clai mant
wor ked, he got together with friends, he went
on vacation every once in a while, and he
socialized with friends and famly. | find,
in giving himthe greatest benefit of the
doubt, that he would have no nore than
noderate limtations in social functioning.
Al t hough his prenorbid functioni ng does not
indicate social limtations, as that has been
t he nost problematic aspect of his conbined
al cohol and pani c di sorders and has made hi m
fearful of leaving his house, |I find that he
may continue to have sonme |[imtations in that
regard even once al cohol abuse is renoved
fromconsideration. | find that he would
have no nore than nmld to noderate
l[imtations in concentration, persistence,
and pace and would be able to perform sem -
skilled and unskilled tasks. There is no

evi dence of any extended epi sodes of
deconpensati on absent substance abuse and |
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do not find that he would have the degree of
agor aphobi a that he currently has. | find
that he would have sone ability to function

i ndependently outside the area of his hone as
he was able to do so prior to 1996.

Rec. 26-27 (enphasis added). Though extensive, these findings
all rest on the ALJ's assunption that, if Warren stopped
drinking, he would recover alnost conpletely and would be able to
function as he could before 1996.*° There is no record evidence
to support that assunption.

The ALJ found the reports of Dr. Myers and Dr. Feitz
"hel pful in trying to determ ne what the clainmant's functi oning
is W thout substance abuse since substance abuse did not play

much of a role at all in their analysis.” Rec. 25. As the ALJ

% Wiile the ALJ accurately described what the record
reveals of Warren's pre-1996 capabilities, there is no evidence
that he would return to that |evel of functioning if he stopped
consum ng al cohol. Even Dr. Brown did not state that his
condition would resolve conpletely. Thus, the evidence of
Warren's pre-1996 capacities does not support the ALJ's findings
about which of Warren's limtations would persist if he stopped
usi ng al cohol .

Put anot her way, the ALJ appears to have believed that
Warren's al cohol use caused his disabling limtations. There is
sone evidence in the record that al cohol played a role in causing
Warren's disabling limtations because Dr. Brown testified that
al cohol can intensify anxiety disorders. Still, Dr. Brown
st opped short of ruling out that Warren suffered froma panic
di sorder with agoraphobia, preferring to reserve judgnment on that
guestion until Warren stopped using al cohol for six nonths.

At any rate, the evidence suggesting that al cohol
caused Warren's disability is not relevant. The ALJ shoul d have
focused on which limtations would renmain if Warren stopped using
al cohol, not on which limtations m ght have been caused and/ or
wor sened by al cohol. Though perhaps subtle, the distinction is
i nportant because SSA regul ations and policy permt an individual
to receive disability insurance benefits even if al cohol use
caused his disability, so long as he would remain disabled if he
stopped using al cohol. Thus, the ALJ's enphasis on cause and
ef fect was m spl aced; he should have concentrated on identifying
whi ch of Warren's limtations would remain if he stopped
dri nki ng.
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not ed, however, Dr. Myers and Dr. Feitz did not review the entire
medi cal record in this case because they nade their
determ nations in 1998, before Dr. Nutter's handwitten notes
were included in it and two years before the | ast date when
Warren was insured. Moreover, there is no evidence that Dr.
Myers and Dr. Feitz considered what effect Warren's al cohol use
had on his limtations or opined what limtations would exist if
he stopped using alcohol. Since these reports are based on
apprai sals of an inconplete record and do not purport to discuss
what Warren's remaining limtations would be if he stopped
drinking, the ALJ shoul d not have accorded them any wei ght when
he assessed Warren's renmaining |imtations.

Dr. Brown testified that, if Warren stopped drinking
"for the rest of his life, . . . his panic disorder is going to
be nade better or going to go away," Rec. 611, but he failed to
speci fy how nuch "better" Warren's panic disorder would get. At
anot her hearing, Dr. Brown again opined that, if Warren "had any
remai ni ng anxi ety disorder after all of the substance abuse
ceased, it would not be terribly inpairing and he'd be able to
wor k, " wi thout indicating specifically what Warren's limtations
woul d be. [d. at 676. Wile these statenents suggest that
Warren's condition would inprove if he stopped drinking, they do
not address the central issue: what would Warren's limtations
be if stopped drinking? Thus, Dr. Brown's testinony does not
support the ALJ's findings about Warren's remaining Iimtations

in any way.
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Simlarly, Dr. Dorozynsky's statenent that Warren
"woul d continue to have sone degree of inpairnent” if he stopped
usi ng al cohol does not support the ALJ's findings about Warren's
remaining limtations because the doctor could not predict "the
extent of inprovenent." Rec. 522.

On Cctober 14, 2002, Dr. Nutter drafted a report that
deserves quoting in full:

Mark VWarren does neet the criteria for

anxi ety related di sorders as defined by

Social Security. He has an irrational fear

of being around strangers, in crowded places

or traveling by hinself out of his house, and

he avoi ds nunerous activities, places and

situations. He also gets recurrent severe

pani c attacks. These have significantly

resulted in a |loss of social, occupationa

and normal daily living. |In addition he can

not [sic] function independently outside of

his hone even with anti-anxiety nedication.

It is also ny opinion that M. Warren woul d
be di sabled even if he stopped using al cohol.

Rec. 520. The first sentence of this report makes reference to
Listing 12.06, and the remai nder of the first paragraph provides
the factual basis for Dr. Nutter's conclusion that Warren's
inpairnments nmet the Listing. See 20 CF.R ch. Ill, pt. 404,
subpt. P, app. 1, Listing 12.06(A), (C (2005).

Still, the October 14, 2002 report is not w thout sone
anbiguity. Wiile the first paragraph describes Warren's
condition (taking the effects of alcohol into account), the
second paragraph states conclusorily that Warren "woul d be
di sabl ed even if he stopped using alcohol."” It is possible that
Dr. Nutter intended for the brief second paragraph to refer back

to the nore detailed first paragraph, inplying that Warren's
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i npai rment would still meet Listing 12.06 even if he stopped
usi ng al cohol. On the other hand, the second paragraph does not
explicitly refer to the first paragraph, so one could fairly read
the report as not expressing any opinion on how |limted Warren
woul d be if he stopped drinking.® The ALJ did not indicate

whi ch of these neanings he ascribed to the COctober 14, 2002
report.

Assum ng that the ALJ could disregard the report, Dr.
Nutter testified on Novenber 15, 2000 that VWarren woul d be "as
limted as" he was at that tine if he stopped drinking al cohol.
Rec. 666. Since the ALJ found that Warren's inpairnents at that
time net Listing 12.06, see id. at 26, this testinony is evidence
that, even if Warren stopped consum ng al cohol, his limtations
woul d still be severe enough to neet Listing 12.06. |In other
wor ds, when read in conjunction with the ALJ's findings, Dr.
Nutter's testinony, if credited, would suggest that Warren's
pani ¢ di sorder was independently disabling.

Even if the ALJ could properly discount Dr. Nutter's
opi nions, an assunption that we will interrogate shortly, the
ALJ' s findings about Warren's remaining limtations would still
not be supported by substantial evidence. Putting aside Dr.

Nutter's Cctober 14, 2002 report and his Novenber 15, 2000

3 Wile this latter reading still suggests that Dr.
Nutter believed that Warren woul d be "di sabl ed" even if he
stopped drinking, Dr. Nutter's opinion on the subject of
disability -- as distinguished fromthe issue of what |imtations
Warren woul d experience if he stopped drinking -- is beside the
point. Only the Comm ssioner can decide whether a clai mant woul d
be disabled. See 20 CF. R § 404.1527(e)(1) (2005).
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testinony, there is sinply no nedical evidence about what
[imtations Warren woul d have if he stopped using al cohol. Dr.
Myers and Dr. Feitz did not consider the issue. Dr. Dorozynsky
could not predict what limtations would remain. Dr. Brown
suggested that Warren would i nprove, but he did not explain how
much i nprovenent would occur. In short, if one ignores Dr.
Nutter's opinions, there is no nedical evidence at all about what
limtations would persist if Warren stopped dri nking.

Despite this total absence of nedical evidence, the ALJ
made the detailed factual findings about Warren's renai ni ng
limtations that we quoted at the beginning of this section
Because no evi dence supported those findings, we hold that the
ALJ' s findings about the extent of Warren's limtations that
woul d persist if he stopped drinking are not supported by
substantial evidence. The ALJ based his five-step disability
determ nation on the insufficiently supported factual findings
about Warren's remaining limtations, so his ultimte concl usion
that Warren's "al cohol abuse is a contributing factor material to
his disability" is also unsupported by substantial evidence.

Rec. 30, | 16.

D. Renedy

When the Comm ssioner's decision is not supported by
substantial evidence, we may either remand the case for further
consideration or award benefits directly. Remand is the nore
comon approach, but we nay award benefits "when the

adm ni strative record of the case has been fully devel oped and
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when substantial evidence on the record as a whol e i ndi cates that

the claimant is disabled and entitled to benefits.” Podedwor ny

v. Harris, 745 F.2d 210, 221-22 (3d Cr. 1984). The

adm ni strative record here consists of over seven hundred pages
devel oped over nearly five years, so we have no difficulty
finding that it has been fully devel oped.

We have al ready expl ai ned why substantial evidence does
not support the ALJ's concl usions about what limtations Warren
woul d have if he stopped drinking. Still, the question renains
whet her there is substantial evidence in this record from which
any concl usion about Warren's remaining limtations could be
drawn. In this regard, we reiterate that Dr. Myers and Dr. Feitz
did not consider the issue and Dr. Dorozynsky and Dr. Brown did
not specify how nuch Warren woul d inprove if he stopped drinking.
Only Dr. Nutter offered a definite opinion that Warren woul d
remain "as limted" as he was when he did drink. Rec. 666. *

Rat her than seriously analyze Dr. Nutter's opinion, however, the
ALJ preferred to manufacture reasons to discount it.

Though many of those "reasons" were illegitimte, ** the

%2 Though Dr. Nutter's Qctober 14, 2002 report coul d
al so be read to support that conclusion, the report is too
anbi guous to constitute substantial evidence of what Warren's
remaining limtations would be.

% The ALJ refused to defer to Dr. Nutter because "he
virtually gl ossed over the claimnt's al cohol usage through many
of his opinions.” Rec. 23. Wen the ALJ first |eveled that
criticismin his February 22, 2001 decision, see id. at 93, the
Appeal s Council warned that the record "evidence either
contradicts or is difficult to reconcile with the decision's
conclusions about . . . whether [Dr. Nutter] had gl ossed over or
obfuscated the claimant's drinking," id. at 223. |ndeed, the

(continued...)
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$(...continued)

Appeal s council vacated the February 22, 2001 deci sion
principally because it, |ike the Novenber 26, 2002 deci sion
unjustifiably mnimzed Dr. Nutter's repeated references to
Warren's drinking. See id. at 447-48, 482, 486, 495, 796, 497,
501, 510, 515, 516, 518, 520. The ALJ even tried to enlist Dr.
Brown to support his pet theory that Dr. Nutter had not
t horoughl y docunented Warren's al cohol use, but Dr. Brown refused
to "comment on . . . whether [Dr. Nutter] did or didn't record it
enough.” See id. at 680. In short, the ALJ could not give |ess
weight to Dr. Nutter's opinions nerely because he woul d have
"expect[ed]" Dr. Nutter to docunent Warren's al cohol use nore
conpletely. See id. at 23.
The ALJ al so stated that Warren's "drinking history .

makes portions of Dr. Nutter's reports inconsistent with the
Record as a whole.” Rec. 25. Dr. Nutter's reports, however,
constitute alnost all of the relevant nedical evidence in this
case. To be sure, there are other reports from 1993 and 1994,
but they are not directly relevant to Warren's limtations
bet ween 1996 and 2000. Dr. Brown and Dr. Dorozynsky al so offered
medi cal opi nions, but their conclusions were based |argely on Dr.
Nutter's reports. Since Dr. Nutter's reports are the record, the
ALJ coul d not discount them based on an alleged -- and
unspecified -- inconsistency with other unidentified evidence.

Anot her reason that the ALJ gave for not relying on Dr.
Nutter's opinions was that they were "based in |arge part on
[Warren's] subjective statenents,” which the ALJ consi dered not
fully credible. Rec. 26. O course, Dr. Brown's reports are
al so based on Warren's statenents, albeit indirectly, because Dr.
Brown only reviewed the record evidence (which contained Warren's
statenments) and never exam ned Warren personally. See id. at
673-74. Moreover, to the extent that the ALJ discredits Dr.
Nutter for relying on what his patients tell him he reveals a
fundanental distrust of psychiatry generally. See id. at 663
(explaining that, in treating "nost psychiatric disorders,"”
doctors must rely on a patient's "description of what he's
feeling"). The ALJ should not have dism ssed Dr. Nutter's
opi nions nerely because they report things that Warren said.

The ALJ faulted Dr. Nutter for not performng "much in
the way of treatnment for [the al cohol] phase of an obviously dua
diagnosis.” Rec. 23. Dr. Nutter, however, repeatedly encouraged
Warren to reduce his drinking and reconmended that he participate
in "sone sort of intensive outpatient treatnment program?”

See id. at 664; see also id. at 486, 535, 553, 598. It is true
that Warren never stopped drinking conpletely and that he did not
enter any program but the ALJ should not have used Warren's
failure to take Dr. Nutter's advice as a reason to discredit Dr.
Nutter (especially when Warren did not enter a program because he
could not afford to do so, see id. at 553, 597-99, 664). Neither
the ALJ nor any doctor suggested other treatnent options that Dr.
(continued...)
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ALJ did offer one valid reason for declining to credit Dr. Nutter
fully. Specifically, the ALJ found Dr. Brown's conclusion (i.e.,
that "one cannot really state" the degree of Iimtations) to be

nore "consistent with the D agnostic and Statistical Mnual of

mental disorders for (DSMIV) [sic]." Rec. 24; see also id. 23

("Dr. Brown, not Dr. Nutter, has nore heavily relied on the
current nmedical literature to support his conclusions."). Dr.
Brown did indeed purport to base his opinions on the DSM and Dr.
Nutt er provided no expl anation for how he reached his

concl usions. Because Dr. Brown's opinions were better reasoned
the ALJ's decision to credit themover Dr. Nutter's opinions is
supported by substantial evidence.

Al t hough the ALJ could refuse to rely on Dr. Nutter's
opi ni ons, he would have had to make findi ngs about Warren's
remaining limtations on other record evidence. Dr. Brown
testified that abstaining from al cohol would inprove Warren's
condi tion, but he never expl ained how nuch inprovenent one could
expect. Dr. Dorozynsky also failed to offer any definite
opi nion. The vagueness of this evidence would have nade it
i npossible for the ALJ to nake any finding about precisely which
of Warren's limtations would remain if he stopped drinking.

When an ALJ "cannot project what |imtations would
remain if [a claimant] stopped using . . . alcohol,” SSA policy

requires the ALJ to "find that [al coholism is not a contributing

$(...continued)

Nutter failed to explore, so the ALJ, on this record, could not
legitimately discredit Dr. Nutter for not doing nore.
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factor material to the determnation of disability.”" Q&A 27.
Thus, even though the ALJ could ignore Dr. Nutter's opinion, the
fair-m nded application of SSA policy to the remaining record

evi dence woul d have required the ALJ to find that Warren's al -
coholismwas not a contributing factor material to the disability
determ nation. In short, the ALJ would have had to find Warren
di sabl ed. Since substantial evidence indicates that Warren is

di sabl ed, we shall award disability insurance benefits from

Cctober 1, 1996 rather than remand the case to the Conm ssi oner.

Concl usi on

Despite the extensive record in this case, there is not
substantial evidence to support the ALJ's findings about which of
Warren's limtations would remain if he stopped consum ng
al cohol. Had the ALJ foll owed SSA policy, he would have had to
concl ude that Warren was di sabl ed because the record does not
contain any evidence specifically describing what Warren's
remaining limtations would be (except for Dr. Nutter's opinions,
which the ALJ could find i nadequately supported). Since we can
be sure that the ALJ would have had to find Warren di sabl ed, we
shall grant Warren's notion for sunmmary judgnent, reverse the
Commi ssi oner' s Novenber 26, 2002 decision, and award disability
i nsurance benefits from Cctober 1, 1996.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK WARREN ) ClVIL ACTI ON

JO ANNE B. BARNHART,
COW SSI ONER OF SOCI AL SECURI TY : NO. 03-3109

ORDER



AND NOW this 22nd day of June, 2005, upon
consi deration of the adm nistrative record in this matter,
plaintiff's renewed notion for sumary judgnent (docket entry #
43), defendant's renewed notion for summary judgnent (docket
entry # 44), and plaintiff's reply, and in accordance with the

acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Plaintiff's renewed notion for summary judgnent is
GRANTED,

2. Def endant's renewed notion for summary judgnent is
DENI ED,;

3. The Conmmi ssioner's deci sion of Novenber 26, 2002
I S REVERSED,

4, Plaintiff is AWARDED di sability insurance benefits
from October 1, 1996; and

5. The Cerk shall CLOSE this civil action
statistically.

BY THE COURT:

Stewart Dal zel |, J.

42



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK WARREN ) ClVIL ACTI ON
V. :

JO ANNE B. BARNHART,
COMM SSI ONER OF SOCI AL SECURI TY : NO. 03-3109

JUDGVENT
AND NOW this 22nd day of June, 2005, in accordance
wi th the acconpanyi ng Menorandum and Order and Fed. R Gv. P.
58, it is hereby ORDERED that JUDGVENT |IS ENTERED in favor of
plaintiff Mark Warren and agai nst defendant Jo Anne B. Barnhart.

BY THE COURT:

Stewart Dal zel |, J.



