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MEMORANDUM

EDUARDO C. ROBRENO, J. Decenber 15, 2005

Before the Court is a Report and Recomrendati on from
Magi strate Judge Carol Sandra Moore Wells recommendi ng that pro
se Petitioner, Ronald Booker’s, petition for wit of habeas
corpus under 28 U S.C. 8 2254 be denied and di sm ssed as
untinely. For the reasons that follow, the Court will approve

and adopt the Report and Recommendati on.

BACKGROUND
On May 23, 2000, following a jury trial in the Court of

Common Pl eas for Montgonmery County over which the Honorable
WIlliam R Carpenter presided, Petitioner was convicted of
robbery, theft, crimnal conspiracy, recklessly endangering
anot her person, terroristic threats, false inprisonnent,
possessi ng a conceal ed weapon, and carrying firearnms without a
license. On COctober 23, 2000, Judge Carpenter sentenced

Petitioner to seven and one-half to twenty years inprisonnent.



Petitioner tinely appeal ed his conviction, and on June 15, 2001,
t he Pennsyl vani a Superior Court affirmed the conviction.
Petitioner did not file a direct appeal to the Pennsyl vani a
Suprene Court.

On Novenber 12, 2002, Petitioner filed a pro se
petition for relief under the Pennsyl vania Post Conviction Relief
Act (“PCRA"), 42 Pa. C S. A 88 9541, et seq. The PCRA court then
appoi nted counsel, who filed an anended petition for relief on
January 29, 2003. The anended PCRA petition asserted that
appel | ate counsel was ineffective for: (1) failing to file an
appeal to the Suprene Court of Pennsylvania; (2) failing to argue
that defendant’s identification was tainted; and (3) failing to
argue that the jury panel inproperly excluded bl ack registered
voters from Montgonery County. Appointed counsel also filed a
petition to withdraw, stating that he had concl uded that
Petitioner’s allegations had no arguable nmerit, and that he had
advi sed defendant of the sane in a “no-nerit letter.” On
February 5, 2003, the PCRA court issued an order notifying
Petitioner of its intent to dismss his PCRA petition without a
hearing. Petitioner responded to this order on February 21,
2003.

After an independent review of the record, the PCRA
court granted Petitioner’s counsel |eave to wthdraw, and

di sm ssed the petition as neritless for the reasons stated in



appoi nted counsel’s no-nerit letter.? Petitioner appealed this
deci sion, and on Decenber 4, 2003, the Superior Court of

Pennsyl vania affirnmed the dism ssal on procedural grounds. The
Pennsyl vani a Suprene Court denied Petitioner’s petition for

al | onance of appeal on May 18, 2004.

On July 1, 2004, Petitioner filed the instant petition
for wit of habeas corpus under 28 U S.C. § 2254. This petition
asserts that: (1) The trial court erred by admtting testinony of
a gun observed weeks after the incident but not in defendant’s
possession or conporting with the description of the weapon used;
and (2) the post-conviction court erred by determ ning
defendant’s PCRA petition to be untinely, thereby denying him
access to the courts; (3) trial counsel was ineffective by
failing to i npeach defendant’s sole accuser with records which
woul d suggest state coercion or tanmpering with said wtness; (4)
appel l ate counsel was ineffective in failing to argue the tainted
identification by the sole accuser; and (5) post trial counsel
was ineffective in failing to argue the insufficiency of the
evi dence (given the above failures).

The case was referred to Magi strate Judge Carol Sandra

Moore Wells for a Report and Recommendation. On March 17, 2005,

'The no-nerit letter contained appointed counsel’s
concl usions that the PCRA court did not have jurisdiction to
consider the nerits of Petitioner’s clains because his PCRA
petition was untinely, and that Petitioner’s clains were
substantively neritless as well.



Magi strate Judge Wl ls issued a Report and Recommendati on
recomrendi ng di smssal of the instant petition as untinely.? On
April 11, 2005, Petitioner filed objections to the Report and
Recommendation. Petitioner raised nine objections to the Report
and Recommendati on, seven of which related to the determ nation
of his PCRA petition as untinely, and two of which related to the
merits of his habeas petition. The Court reviews de novo the
specific portions of the Report to which objections are made. 28

U S.C. § 636(b)(1).

I'1. DI SCUSSI ON

A The Tineliness of the Instant Petition

The Court nust anal yze Petitioner’s habeas petition
under the provisions of the Antiterrorismand Effective Death
Penalty Act ("“AEDPA’) of 1996. The AEDPA, enacted April 24,
1996, inposes a one-year statute of limtations on prisoners
seeki ng federal habeas review of state convictions. 28 US.C. 8§
2244(d)(1). The one-year period for filing a petition for wit
of habeas corpus runs fromthe | atest of:

(A) the date on which the judgnment becane

final by the conclusion of direct review or

the expiration of the tinme for seeking such

revi ew,

(B) the date on which the inpedinent to

filing an application created by State action
in violation of the Constitution or |aws of

2 Magi strate Judge Wells addressed Petitioner’s substantive
clains as well, and found themto be neritless.
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the United States is renoved, if the
applicant was prevented fromfiling by such
State action;

(C the date on which the constitutiona
right asserted was initially recognized by
the Suprenme Court, if the right has been
new y recogni zed by the Suprene Court and
made retroactively applicable to cases on
collateral review, or

(D) the date on which the factual predicate
of the claimor clains presented could have
been di scovered through the exercise of due
di li gence.

Id. The habeas statute provides, however, that the “tinme during

which a properly filed application for State post-conviction or

other collateral reviewwth respect to the pertinent judgnent or
claimis pending” is not to be counted in calculation of the one-
year period. 1d. 8 2244(d)(2) (enphasis added).

Here, the Pennsylvania Superior Court affirnmed
Petitioner’s conviction on June 15, 2001. Petitioner did not
file an appeal to the Pennsylvania Suprene Court.®* Petitioner’s
conviction therefore becane final on July 16, 2001, upon
expiration of the thirty day period during which Petitioner could
have filed a petition with the Pennsyl vani a Suprene Court.
Accordingly, Petitioner had until July 16, 2002 to file either a

tinmely petition for wit of habeas corpus or a tinmely PCRA

® Petitioner argues that he did not receive notice of the
Superior Court’s denial of his appeal until Decenber 16, 2001,
six nmonths after the appeal was denied. Petitioner contends his
appel l ate counsel did not informhimof the denial, and that this
| ate notice precluded the filing of a tinely appeal to the
Pennsyl vani a Suprene Court.



petition. See 28 U S.C. 2244(d)(1); 42 Pa. Cons. Stat. Ann. 8§
9545(b) .

Petitioner filed his PCRA petition on Novenber 12,
2002, and the PCRA court concluded that the petition was untinely
and without nerit. The Superior Court affirmed the dism ssal on
procedural grounds. Unless Petitioner qualified for one of the
exceptions to the PCRA's one-year filing requirenent, his
petition was |late, and thus not “properly filed” for the purpose

of tolling the AEDPA tine limtation. See Brown v. Shannon, 322

F.3d 768, 776 n.5 (3d Cr. 2003).

In order to be excused fromthe PCRA's one-year filing
requi renent, a petitioner nmust prove one of the foll ow ng:

(1) the failure to raise the claimearlier was due to

the interference of governnent officials;

(2) the claimis predicated on facts that were unknown

to the petitioner and could not be discovered with due

diligence; or

(3) the asserted right was recogni zed by the United

States Suprene Court or the Pennsyl vania Suprene Court

as a constitutional right after the petitioner’s case

was decided and the right is to apply retroactively.
42 Pa.C. S. A 8 9545(b)(1)(I)-(iii). The PCRA court found that
Petitioner in this case did not qualify for any of the
exceptions, and that his petition was therefore untinely. After
anal yzing his clains, Magistrate Judge Wells al so concl uded t hat
none of the exceptions applied and Petitioner’s PCRA petition was
therefore not properly filed. Petitioner, however, argues that

the statute of limtations should be equitably tolled.



B. Equi table Tolling

Petitioner asks the Court to equitably toll the statute
of limtations for two main reasons: (1) he argues that he did
not receive notice of the Superior Court’s denial of his appeal
until Decenber 16, 2001, six nonths after the appeal was deni ed,
and that he did not therefore have a full year in which to file a
PCRA petition; and (2) he argues that he did file a PCRA petition
in June 2002 (hence within the one-year limtation), albeit in
the wong forum#* The Third Crcuit has held that AEDPA s one-
year statute of limtations period is subject to equitable

tolling.® Lacava v. Kyler, 398 F.3d 271, 275 (3d Cr. 2005)

(citing Mller v. New Jersey State Dep’'t of Corr., 145 F.3d 616,

617 (3d GCir. 1998)). The doctrine of equitable tolling, however,
is to be used “sparingly,” applied “only in the rare situation
where [it] is demanded by sound | egal principles as well as the
interests of justice.” [|d. (quotation narks and citations

omtted). It is appropriate only when a petitioner establishes:

“ Petitioner raised nine objections to the Report and
Reconmendati on, seven of which relate to the determ nation of his
PCRA petition as untinely. O these seven, four concerned the
petition filed in the wong forum and three concerned his
contention that he did not | earn of the Superior Court’s deni al
of his appeal until six nonths |ater.

® The Suprenme Court has “never squarely addressed the
guestion whether equitable tolling is applicable to AEDPA s
statute of limtations.” Pace v. D Guglielnp, 125 S. C. 1807,
1814 n. 8 (2005).




“(1) that ‘the petitioner has in sonme extraordi nary way been
prevented fromasserting his or her rights;’ and (2) that the
petitioner has shown that ‘he or she exercised reasonable
diligence in investigating and bringing [the] clainms.”” Merritt
v. Blaine, 326 F.3d 157, 168 (3d Cr. 2003) (quoting Fahy v.
Horn, 240 F.3d 239, 244 (3d Cir. 2001)).

1. Late notice of the denial of his appeal

Petitioner contends he did not |earn of the Superior
Court’s denial of his appeal until Decenber 16, 2001, six nonths
after the denial, because his appellate counsel failed to
communi cate the information to him This allegation does not
rise to the extraordinary circunstances necessary for equitable
tolling. First, the Third Crcuit has held that “[i]n non-
capital cases, attorney error, mscalcul ation, inadequate
research, or other m stakes have not been found to rise to the
“extraordinary’ circunmstances required for equitable tolling.”

LaCava v. Kyler, 398 F.3d 271, 276 (3d G r. 2005) (quoting

Merritt v. Blaine, 326 F.3d 157, 169 (3d Cr. 2003)). Second,

when the Petitioner was nade aware of the Superior Court’s
denial, he still had seven nonths (until July 16, 2002) to file
his PCRA petition.

Petitioner objects that the Report and Recommendati on
did not address his assertion that he had been denied access to

Pennsyl vani a | aw books while incarcerated in Delaware from
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approxi mately June 5, 2001 until June 24, 2002, and was therefore
unaware of the PCRA's time requirenents. This contention is
supported in Petitioner’s Brief in Support of his habeas petition
with the foll ow ng sentence: “In Del aware, defendant had no
access to ANY Pennsylvania | aw references, was totally unl earned
in the law and really had no idea how next to proceed.” Pet’'r

Br. in Supp. 3. A petitioner nmust offer specific evidence to
show t hat denial of access to the courts should constitute a
basis for equitable tolling of the AEDPA tine limtation.

Stevenson v. Pal akovich, 2005 W. 1330335, at *7 (E D.Pa. 2005).

Here, the allegation that Petitioner “had no access” to
Pennsyl vani a | aw does not provi de enough evidence for the Court
to conclude Petitioner was deni ed access to the courts, and that

this caused his late filing.

2. PCRA petition filed in the wong forum

Petitioner also states that on or about June 7, 2002,
he mailed a “Mdtion for Post Conviction Relief” to the Suprene
Court of Pennsylvania. Petitioner argues that the Pennsylvani a
Suprene Court should have forwarded the notion to the correct
forum and because the notion nailed to the wong forumwas an
attenpt to protect his rights and was filed within the one-year
PCRA limtation, the one-year statute of limtations should be
tol |l ed.

The Report and Reconmendation notes that Petitioner’s

9



claimthat his notion should have been forwarded to the PCRA
court anmpbunts to a claimof governnental interference, and coul d
therefore constitute a basis for tolling the one-year PCRA
[imtation. However, the Report also notes that Petitioner

of fered no evidence that he had mail ed the June 2002 petition;
“as the Superior Court noted, Petitioner provided nothing other
than his self-serving assertions that he filed such a docunent.”?®
R&R, at 9 n.7.

Petitioner objects that the Report and Recommendati on
does not note that his Novenber 2002 petition was subsequent to
his June 2002 petition, and that his erroneously filed notion
shoul d have been forwarded to the correct court. However, as the
Report and Recommendati on expl ains, Petitioner’s own assertions
are not sufficient to permt a court to equitably toll a statute
of limtations. Petitioner also objects that he has provided al
of the evidence within his power to gather, and that he has
witten to the Delaware facility in which he was incarcerated
when the petition was allegedly nmailed for evidence of the
mai | i ng, but has been ignored.

To qualify for equitable tolling of the AEDPA, it is

the petitioner’s burden to show that he has pursued his rights

®1n affirmng the PCRA court’s disnmissal of the petition as
untinmely, the Pennsylvania Superior Court wote that “no evidence
of record exists to support” Petitioner’s allegation of mailing
the June 2002 petition. R&R, at 8.
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diligently, and that he has been i npeded by extraordinary

circunstances. See Pace v. D GQuglielnp, 125 S.Ct. 1807, 1814

(2005). Petitioner here has sinply not offered evidence such
that the Court can grant equitable tolling. Petitioner’s PCRA
petition was untinely, and therefore not properly filed for the

purpose of tolling AEDPA's one-year statute of limtations.

C. Merits of the Petition

Al t hough Magi strate Judge Wells found that the petition
here shoul d be di sm ssed on procedural grounds, she also found
that “[i]f, notwithstanding Petitioner’s default, his clains were
considered, they would fail on their nerits.” R&R, at 9.
Petitioner argues that the trial court erred by admtting
immterial and prejudicial testinmony concerning a handgun into
evidence. The disputed testinony was offered to show Petitioner
had access to a gun at the tinme of the crinme, and went to
establ i shing one el enent of one crine charged. The disputed
testi nony was supplenented by the victinis testinony that a
weapon had been used during the crinme. The Report and
Recomendati on concl udes that the adm ssion of the disputed

testinmony had no “substantial and injurious effect or influence

in determning the jury's verdict,” Matteo v. Superintendent, SCI
Al bion, 171 F.3d 877, 898 (3d Cir. 1999), and therefore was

harm ess error even if admtted erroneously. R&R, at 10.
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Petitioner objects that the Magi strate Judge’s
characterization of the testinony involved was incorrect on two
grounds: (1) the color of the gun; and (2) the individual to whom
the gun was given. These objections do not change the Magistrate
Judge’ s assessnent that the claimhere is not cogni zable on
federal habeas review. Regardl ess, the Report and Recomrendati on
characterizes the testinony correctly. The Report states, “M.
Wllie MIller testified that he found a silver plated pistol,”

R&R, at 10 n.8. M. MIller’s actual testinony was that he found

a “nine-mllinmeter, silver-plated, black handl e weapon.” Ans.
Vol. Il, Ex. |I. 296. The Report states, “Ms. Gail Tarbar
testified that she ... returned [the silver plated pistol] to

Petitioner,” R&R, at 10 n.8, and her actual testinmony was that
she gave the pistol to her daughter and to Petitioner when they
visited her together. Ans. Vol. Il, Ex. I. 303.

As explained in the Report and Recommendati on, the
adm ssion of disputed testinony here does not provide a basis for
the Court to the overturn the state court’s adjudication of the
issue. See 28 U.S.C. § 2254(d).

Petitioner also objects to the Report and
Recommendati on’s concl usion that the denial of his PCRA petition
on procedural grounds does not raise a constitutional issue for
t he purpose of federal habeas review. This objection has no

merit. Any errors that took place in a petitioner’s previous

12



col | ateral proceedings do not have a place in the federal habeas

review of petitioner’s case. See Lanbert v. Blackwell, 2003 W

1718511, at *35-36 (E. D.Pa. 2003), aff’'d, 387 F.3d 210 (3d Cr
2004) (citing Abu Jamal v. Horn, 2001 W 1609690 (E.D. Pa. 2001)).

V. CONCLUSI ON
For the foregoing reasons, Petitioner’s petition for
wit of habeas corpus is disnm ssed. An appropriate order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD BOCKER, : ClVIL ACTI ON
: NO. 04- 2906
Petiti oner,
V.

LOU S FOLI NGO, ET AL.,

Respondent s.

ORDER

AND NOW this 15th day of Decenber 2005, upon
consideration of the petition for wit of habeas corpus (doc. no.
1), a response to the petition for wit of habeas corpus (doc.
no. 4), Magistrate Judge Wells’ Report and Recommendati on (doc.
no. 6), and Petitioner’s objections to the Report and
Recomrendati on (doc. no. 7), it is hereby ORDERED that:

1. Petitioner’s objections to the Report and
Recomendati on of Magi strate Judge Wlls (doc. no. 7) are
OVERRULED,

2. The Report and Recommendation (doc. no. 6) is
APPROVED and ADOPTED;

3. The instant petition for wit of habeas corpus,
pursuant to 28 U. S.C. § 2254 (doc. no. 1), is DI SM SSED, and the

case shall be marked CLOSED; and

14



4. There is no probable cause to issue a Certificate

of Appeal ability.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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