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In 1985, sonme unfortunate police activity carried out
by the Phil adel phia Police Departnent caused a confl agration
whi ch destroyed or seriously damaged sone 66 houses in the Cobbs
Creek area of Philadelphia, primarily on Osage Avenue and Pi ne
Street. Plaintiffs in this case are the owners of 24 of those
damaged properties, who contend that they have not yet been nade
whol e for the destruction, and have suffered additional damage,
for which the defendants are responsible. The defendants are the
City of Phil adel phia, the Redevel opment Authority of
Phi | adel phia, Mayor John F. Street, and officials of the
Redevel opnent Authority, and the Licenses and I nspections
Depart nment .

Plaintiffs assert clains in various categories, which
they characterize as “due process” (Count 1), “equal protection”
(Count I1), “takings clause” (Count I11), “breach of contract”
(Count 1V), “specific performance” (Count V) and “civil

conspiracy” (Count VI).



Shortly before his recent death, ny coll eague, Judge
Cl arence Newconer, presided over a five-day jury trial, which
resulted in a verdict in favor of all of the plaintiffs in the
total anmount of $12,830,000. Each of the 24 sets of plaintiffs
was awarded an equal share in this recovery, $534,583. The case
has now been transferred to ny docket for disposition of the
pendi ng post-trial notions. | have carefully reviewed the entire
record, including the transcript of the trial, and have
considered the argunents set forth in the volum nous briefs of
the parties, and have had the benefit of oral argunent.

Prelimnary Conments

It is apparent fromthe record that the case generated
sonewhat nore heat than light, presumably as a result of
aninosity resulting fromthe seem ngly interm nable disputes
anong the parties throughout the 20 years whi ch have el apsed
since the original conflagration. At any rate, counsel for both
sides seemto have felt that the righteousness of their
respective causes was self-evident, and that it was unnecessary
to undertake a precise analysis of the |legal issues involved.

In ruling on the pending post-trial notions, | am
required to consider the record as it was actually devel oped and
presented by counsel, rather than attenpt to supply m ssing
portions, or suggest argunents or contentions which a better

record m ght have warrant ed.



| note in particular that there were no significant
objections to the court’s charge, and that both sides agreed on
the formand content of the |lengthy and detailed verdict-form
submtted to the jury — a formwhich, at |east arguably, may not
have alerted the jury to the need to avoid duplicative recoveries
under various overl apping theories.

Finally, it should be nentioned that counsel
specifically stipulated that, if plaintiffs were entitled to
recover damages for “enotional distress,” each set of plaintiffs
shoul d be awarded the sane anobunt of noney; and that there was no
evi dence whi ch woul d have permtted awardi ng different anounts to
different plaintiffs on any other theory in the case. |In short,
counsel nust be deened to have stipulated that each set of
plaintiffs was to be awarded the sanme anount of damages, if
damages were found to be recoverable. Neither side has
gquestioned these assunptions, and their validity will not be
further addressed.

Chr onol ogy of Rel evant Events

The Police Departnent caused the conflagration on My
13, 1985. By Septenber of the follow ng year, all of the
i nvol ved parties reached a settlenent: the City agreed to repl ace
al | damaged hones with good-quality honmes which conplied with the
appl i cabl e building codes, and to warrant those hones for at

| east 10 years.



The original contractor ran into difficulty, not
pertinent to this case. In January 1988, the City entered into a
contract with the Redevel opnent Authority to conplete the work
necessary to maintain the 10-year warranty. By that tinme, the
affected residents had been living in substitute housing, at the
City' s expense, for approximately two years. Wen they noved
back into their houses, they encountered nunmerous problenms. The
repl acenent houses were smaller than the originals, and had fewer
bedroons. The roofs | eaked, and there were many other serious
difficulties. The Gty continued its efforts to set matters
right.

By Decenber 1995, the Redevel opnment Authority had cone
to the conclusion that the work which remai ned to be done woul d
cost $8.5 mllion. |In late 1996, at the request of the City and
the affected homeowners, the Arnmy Corps of Engi neers undertook a
conpl ete study of the cost of finishing the repairs. In Decenber
1997, the Corps issued a report outlining the costs involved. In
1998, the Cty and Redevel opnent Authority worked with the Arny
Corps of Engineers to design a bidding docunent to solicit bids
fromprivate contractors to conplete the repair work. In md-
1998, it was estimated that the cost of the remaining repairs
woul d be approximately $2 mllion.

On August 30, 1998, the Redevel opnent Authority entered

into a contract with Allied Construction Conpany, the successful



bi dder, in the anpbunt of $1, 765,538 for conpleting the repairs.
Shortly after beginning the work, however, Allied encountered
substantial unexpected difficulties and costs, throughout 1998
and 1999.

On Decenber 22, 1999, outgoing Mayor Rendell wote a
letter to the honeowners, reaffirmng the Cty' s intent to
conpl ete the necessary repairs.

After Mayor Street took office in January 2000, Cty
of ficials becane concerned about the nounting costs. The
Redevel opnent Authority had requested an additional $2.9 nmillion
for the project, and the Cty Controller reported that the Gty
had already incurred alnost $13 mllion for repairs ($211, 286 per
home). I n March 2000, the City estimated that the additional
cost would range between $4.5 mllion and $11 million. In md-
2000, the Departnent of Licenses and |Inspections conducted a
detailed i nspection of the houses, at the request of the Mayor.
In its report, L& concluded that no defects rendered the hones
i mm nently dangerous, but noted that there was a potenti al
problemw th air vents — an original construction defect that
could potentially draw carbon nonoxide into the honmes. None of
the residents had actually experienced any carbon nonoxi de
probl ens at any tine.

On June 16, 2000, the Cty's Commerce Director prepared

a plan for relocating all of the residents.



By m d-July 2000, discussions anong various City
officials had resulted in a conclusion that the air-vent problem
had rendered the houses inmm nently dangerous and that the
remai ni ng houses should be treated as a blighted area.

On July 21, 2000, the plaintiffs were summoned to a
meeting with Mayor Street at City Hall. At that neeting, Myor
Street presented themw th a letter informng themthat the City
woul d pay them $125, 000 per house, plus $25,000 for relocation
expenses, but that the parties would be required to vacate the
prem ses not |ater than Septenber 6, 2000. The residents were
told that if they did not nove, their homes woul d be taken
t hrough em nent domai n.

On August 1, 2000, Mayor Street issued another letter,
reiterating the sane position. Shortly thereafter, the
Phi | adel phia Gas Wrks began to “red-tag” plaintiffs’ homes, with
the result that PGWbegan term nating gas service to the houses.
| medi ately thereafter, plaintiffs brought suit in state court
and obtained an injunction requiring PGNto continue to provide
service, and establishing that the houses were not immnently
dangerous for residence.

Analysis of Plaintiffs' dains

The plaintiffs’ basic contention is that the Cty was
contractually obligated to conplete the repairs and nake their

houses |iveabl e, and that the defendants are |liable for breach of



contract for having failed to live up to their contractua
obligations. The defendant contended at trial that there was no
bi ndi ng contract. Three possibilities were submtted to the
jury: the 1988 warranty comm tnent, the contract between

Redevel opnent Authority and Allied Construction, as to which
plaintiffs clainmed to be third-party beneficiaries, and the
agreenent evidenced by Mayor Rendell’s Decenber 1999 letter. The
jury found that the defendants were contractually bound by the
1988 warranty agreenment and by the terns of Mayor Rendell’s
letter, but did not accept the third-party beneficiary argunment
with respect to the Allied contract.

Contrary to the defendants’ argunment, | conclude that
t here was adequate evidentiary support for the jury' s finding of
breach of contract, insofar as the defendant Gty of Phil adel phia
IS concerned.

The parties had stipulated that if any one of the three
contracts was found to be binding and breached, the plaintiffs
woul d be entitled to recover for breach of contract, and the
anount of damages woul d be the sanme regardl ess of how many of the
three all eged contracts had been established. Wether the jury’'s
cal cul ation of damages is sustainable will be discussed |ater.

The defendants make the technical argument that, since
Mayor Rendell’s letter had not been approved by the Cty Law

Department before it was sent, Mayor Rendell did not have actual



authority to bind the CGty. That may well be, but he certainly
had apparent authority; nore inportant, his letter did no nore

t han acknow edge the continuing validity of the Gty’s previous
contractual commtnents, and thus provided additional evidence as
to the binding nature of the 1988 comm tnents.

Def endants argue that as to the 1988 contract, the
statute of limtations bars recovery. | reject that argunent.
In the first place, the Gty did not raise any statute of
[imtations issue until trial, and nust be deenmed to have wai ved
any such issue. Mre inportant, the undi sputed evidence as to
the continued interaction between plaintiffs and the defendants
makes clear that the limtations period should be tolled, since
plaintiffs were repeatedly assured that all would be taken care
of .

Two of plaintiffs’ clains need little discussion. The
“equal protection” claimset forth in Count Il was plainly
invalid, since plaintiffs have never asserted that they were
menbers of a protected class. In any event, that clai mwas
rejected by the jury.

Plaintiffs “specific performance” claimwas not an
issue for the jury to resolve, and appears to have been abandoned
in any event. The remaining clains require nore extended

anal ysi s.



The “Due Process” daim (Count 1)

Plaintiffs’ contention, as | understand it, is that the
def endants’ breaches of contract, considered in conbination with
the ultimatumto vacate the prem ses by Septenber 6, 2000, and
the efforts made by Gty officials to manufacture a basis for
condemi ng the houses and evicting the plaintiffs, anpunted to
violations of plaintiffs’ rights to substantive due process.

Def endants, on the other hand, seemto have construed plaintiffs’
conplaint as asserting a violation of procedural due process.
readily agree with the defendants that the evidence would not
support a finding that plaintiffs had been deprived of procedural
due process (as discussed below, their properties were not
“taken,” and they were not deprived of their state-court renedies
in any event).

As reflected in the Court’s charge, to which neither
side seens to have objected, Judge Newconer concluded that the
evi dence m ght suffice to establish a substantive due process
violation — which required proof that the governnental actions
were conpletely arbitrary and bore “no relationship to a
legitimate governnment interest”; and that the defendants’ actions
wer e “consci ence-shocking.”

Not wi thout sonme difficulty, | conclude that reasonable
m nds could well differ as to whether the defendants’ actions in

this case were sufficiently egregious to constitute a violation



of substantive due process. | therefore will not disturb the
jury’s findings on that subject, but note that the issue is not
of crucial inportance, since, as discussed below, | conclude that
most, if not all, of the damages attributable to the substantive
due process violation would al so be recoverabl e under sone of
plaintiffs’ other theories, and that the verdict nust be nol ded
to elimnate duplication of danage awards.

The “Takings C ause” (Count 111)

The evidence clearly established that the defendants
threatened to “take” plaintiffs’ property through em nent domain.
| f they had actually done so, plaintiffs would have been entitled
to pursue renedi es under the state em nent domain statute, and
t hus recover the market value of their properties at the tine of
the taking. Plaintiffs argued that they had no effective renedy
under the em nent domai n code, because the City’ s actions had
“poi soned the market,” and thus “frustrated” plaintiffs’ state-
court renedies. | find these argunents puzzling indeed. It is
true that, because of the City' s earlier breaches of contract,
plaintiffs’ properties were not worth as nmuch as they m ght have
been had the repairs been conpleted on tinme, but they were not
totally valueless. |If they had been taken, the Gty would
undoubt edl y have been required to reinburse plaintiffs for the
actual value of their properties at the tinme of the taking, and

plaintiffs would still have the right to recover breach-of-

10



contract danmages because their properties had dimnished in val ue
before the taking. | need not pursue these issues, however,
since the evidence nakes clear that the Cty did not carry out
its threat to condemm the properties. Plaintiffs are still the
owners of their houses, and have continued to reside in them

The verdict in favor of plaintiffs on the “takings” claimnust be

set aside.
“Civil Conspiracy” (Count VI)
The jury awarded each set of plaintiffs $40,000 on the
“civil conspiracy” claim | conclude that the defendants are

entitled to judgnent as a matter of |aw on that set of clains.

Al of the individual defendants were City officials, enployed by
the Gty. Neither they nor the City can be held liable for
conspiring anong thensel ves, under the famliar “intra-corporate

conspiracy” doctrine. Heffernan v. Hunter, 189 F.2d 405, 412 (3d

Cir. 1999); Ceneral Refractories Co. v. Fireman’s Fund Ins. Co.,

337 F.3d 297, 313 (3d Cr. 2003); see also Meyers v. Starke, 420

F.3d 738, 742 (8th Gir. 2005).

It should al so be noted that, since the jury apparently
found that the defendants conpl eted whatever unl awful conduct
they had conspired to do, any danages woul d have been caused by
t he conpl eted conduct, rather than by the conspiracy; nultiple

damages woul d be i nappropri ate.
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Danages

The jury awarded a total of $960, 000 ($40, 000 per
house) as conpensatory danmages on the civil conspiracy count, and
al so awarded punitive damages in the anmobunt of $100, 000 agai nst
the Gty and $200, 000 agai nst the Mayor, for a total punitive
award of $300,000 on the civil conspiracy count.

The jury awarded each set of plaintiffs a total of
$250, 000 on the breach of contract count ($150,000 for
“expect ati on damages” and $100, 000 for “enotional distress”).

The jury awarded each set of plaintiffs $100,000 in
conpensatory damages on the substantive due process count,
al l ocating $720,000 as the City’'s share, and $1, 680,000 as Mayor
Street’s share, and al so awarded punitive damages agai nst Mayor
Street in the amount of $1, 250, 000.

Finally, the jury awarded each set of plaintiffs
$80, 000 on the “takings” count.

| have concl uded that none of the punitive damage
awards can be sustained. Cbviously, the Gty itself is imune
frompunitive damages. Based upon the allegations in plaintiffs
pl eadi ngs, and the evidence at trial, it is clear that none of
t he individual defendants was being sued in a personal capacity,
or could be held liable in a personal capacity. Al were Cty
pol i cymaki ng officials; none had any personal interest at stake

in any of the pertinent events or decisions.

12



There was adequate evidentiary support for the jury’'s
breach of contract award of $150,000 to each set of plaintiffs
for “expectation” damages — i.e., the standard neasure of
contract danmages, putting plaintiffs in as good a position as
t hey woul d have been in had the breach not occurred. | concl ude,
al so, that the plaintiffs were entitled to recover for “enotiona
distress,” but that there is unacceptable overlap between that
award and the identical anount awarded for substantive due
process violations. | further conclude that, whether considered
as enotional distress caused by the breach of contract, or as a
nmeasure of the damages caused by the substantive due process
viol ati on which the jury found, any amount in excess of $100, 000
per set of plaintiffs would be excessive and would require a
remttitur in any event.

| therefore conclude that the defendants’ post-trial
notions for judgnent as a matter of |aw should be granted in part
and denied in part. Specifically, |I conclude that the jury’'s
verdi ct should be upheld to the extent that it awarded each set
of plaintiffs a total of $250,000, for a total award of $6
mllion. | further conclude that judgnment should be entered only
agai nst the defendant City of Phil adel phia, and against the

i ndi vidual defendants in their official capacities.
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Mbtion for a New Tri al

The defendants alternatively seek a new trial on the
ground that the trial judge inproperly cross-exam ned Mayor
Street while he was on the stand. Defendants contend that the
overall effect of the judge's questioning was to inpugn the
veracity of Mayor Street, and inproperly influence the jury. The
judge’s questioning can be interpreted as expressing surprise
that the Mayor said he was unable to recall certain inportant
occurrences, and can also be interpreted as suggesting that the
Mayor shoul d have been nore solicitous of the welfare of his
constituents. The judge did, however, imediately issue a
curative instruction to the jury. | believe the error was
pronmptly cured. | note, further, that if any harm was done, it
may have influenced the jury’s award of punitive danages and,
since punitive damages are not being allowed, the error has
becone harnl ess.

Finally, with respect to the issues as to which the
jury’s inposition of liability is being upheld, the evidence was
so one-sided that plaintiffs were probably entitled to judgnment
as a matter of law on the breach-of-contract claim

Concl usi ons

To the extent that the jury awarded danmages for
“takings” and “civil conspiracy,” defendants’ notion for judgnent

as a matter of lawis granted, and those awards set aside. To

14



the extent that the jury awarded punitive danages, also, the
defendants are entitled to judgnent, and all awards of punitive
damages are set asi de.

Because of the need to avoid duplicative recoveries,
the jury’s verdicts on the breach of contract and substantive due
process clains are nolded to reflect a total award of $250, 000
per set of plaintiffs, for a total award of $6 nillion.

An Oder to that effect foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NANNI E CHAI NEY, et al. ) ClVIL ACTI ON
V. :
THE CI TY OF PH LADELPH A, et aI.; NO. 03-06248-JF
ORDER

AND NOW this 1st day of Decenber 2005, upon
consi deration of defendants’ post-trial notions, and plaintiffs’
responses, | T | S HEREBY ORDERED
1. Def endants’ notion for judgnent as a matter of lawis
GRANTED | N PART, as foll ows:
(a) To the extent that the jury awarded danages for
“takings” and “civil conspiracy,” those awards are SET ASI DE
(b) Al awards for punitive damages are SET ASI DE
2. Because of the need to avoid duplicative recoveries,
the jury’s verdicts on the breach of contract and substantive due
process clains are MOLDED to reflect a total award of $250, 000
per set of plaintiffs, for a total award of $6 mllion. That
JUDGMVENT is entered against the City of Philadel phia, and the

i ndi vi dual defendants in their official capacities only.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.
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