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Plaintiff has brought this civil rights action pursuant to 42
U S.C. 88 1983 and 1985 agai nst Detective Gary Hammer, the Col oni al
Regi onal Police Departnment, Richard Lobach, Lieutenant Ji mKostura,
Todd L. Buskirk, and the County of Northanpton asserting clains
arising fromthe search of Plaintiff’s resi dence and his subsequent
arrest, search and pre-trial detention. Before the Court are the
Motion to Dismss filed by Defendants Hamer and the Col oni al
Regional Police Departnment, the Mtion to Dismss filed by
Def endant Lobach, and the Mdtion for Judgnment on the Pl eadings
filed by Defendants Kostura, Buskirk, and the County of
Nor t hanpt on. For the reasons which follow, the Court grants in
part and denies in part said Mtions to Disnmss and grants the
Motion for Judgnent on the Pl eadings.
I . BACKGROUND

The Anmended Conpl aint alleges the following facts. Plaintiff
M chael Piskanin is an adult who is presently a pre-trial detainee
at Lehigh County Prison. (Am Conpl. T 2.) Followi ng an arson
fire at his previous residence, which Plaintiff believes was set by

his then | andl ord, he and his common-| aw w fe made arrangenents for



a long termstay at the Holiday Inn, 300 Gateway Drive, Bethl ehem
Pennsyl vani a, beginning on or about Septenber 27, 2003. (Ld. ¢
10.) Plaintiff was subjected to an investigation by the Catasauqua
police departnent in connection with sonme counterfeit checks and
drivers licenses found at the fire scene. (ld.) Plaintiff was not
charged in connection with that investigation. (ld.)

I n February 2004, Richard Lobach, the manager of the Holi day
| nn, asked Plaintiff toleave. (ld.) Plaintiff served Lobach with
a witten demand for a 30-day “Quit” notice. (Ld.) Wi | e
i nt oxi cated, and angry over Plaintiff’s demand for a “Quit” noti ce,
Lobach commtted crimnal mschief to Plaintiff’s room (Ld.)
Lobach then called the Colonial Regional Police Departnment to
falsely accuse Plaintiff of crimnal mschief. (l1d.)

Det. Hammer responded to the call and executed a “warrantl ess,
non-consensual” search of Plaintiff’s room with Lobach. (1Ld.)
Det. Hammer then called the Catasauqua Police Departnment. (1d.)
Seeking an opportunity to becone involved in a “career enhancing
counterfeit investigation,” Det. Hammer applied to District
Magi strate Barbara Schlegel for a felony warrant for Plaintiff’s
arrest based upon an Affidavit of Probabl e Cause charging Plaintiff
with crimnal mschief in violation of 18 Pa. Cons. Stat. Ann. 8§
3304 (a)(1). (ld.)

On the norning of March 10, 2004, Det. Hammer arrested

Plaintiff at the Mcrotel Mdtel, |ocated in Lehigh County. (ld.)



Det. Hammer searched Plaintiff and Plaintiff’s car and notel room
seizing the contents of Plaintiff’s pockets, including his car keys
and wal | et, and the contents of Plaintiff’'s vehicle and notel room
(Id.) He then renoved Plaintiff fromLehigh County and took himto
Nor t hanpt on County, where he appeared before District Mgistrate
Schlegel. (ld.) District Magistrate Schl egel set bail at $10, 000,
but failed to allow Plaintiff the opportunity to obtain a bail
bond. (1d.) Det. Hamrer then took Plaintiff to Northanpton County
Prisonin lieu of $10,000 bail. (ld.) Plaintiff was not given the
opportunity to call bail bondsnmen while he was in intake at
Nor t hanpt on County Prison. (ld.) He was placed in a holding cell,
in an area wth phones and the phone nunbers of bail bondsnen, but
was renoved from that area by Lt. Kostura, an officer at the
Nor t hanpt on County Prison, before he could use the phones. (1d.)

Lt. Kostura renmoved Plaintiff fromthe holding cell to the
“Bubble,” where Plaintiff was placed on suicide watch. (Ld.)
Plaintiff was ordered to renove his clothing when he was placed in
the Bubble, and a wit of habeas corpus, his glasses, his pen and
his religious “mraculos [sic] nedal” were taken from him by Lt.
Kost ur a. (Ld.) Plaintiff’s religious nedal was lost or
deli berately withheld fromPlaintiff for nore than 30 days, causing
Plaintiff great enotional distress. (l1d.) Although Lt. Kostura
purportedly placed Plaintiff in the Bubbl e because he was a sui ci de

risk, Plaintiff believes that he was actually placed in the Bubble



by Lt. Kostura to prevent him from accessing bail and to deprive
himof his constitutional rights, privileges and inmunities as a
pre-trial detainee. (ld.)

The Anended Conpl ai nt asserts cl ai ns agai nst Lt. Kostura, Det.
Hanmmer and Buskirk! for conspiracy to violate Plaintiff's rights
under the Pennsylvania and United States Constitutions pursuant to
42 U.S. C. 88 1983 and 1985 on March 10, 2004 (Count |); against Lt.
Kostura, Buskirk, Det. Hanmer, the Colonial Regional Police
Departnent and the County of Northanpton for conspiracy to violate
Plaintiff’s rights under Pennsylvania and federal |aw and the
Pennsyl vani a and United States Constitutions pursuant to 42 U.S. C
88§ 1983 and 1985 on March 10, 2004 (Counts Il and I11); and agai nst
Det. Hammer, Lobach and the Col oni al Regi onal Police Departnent for
conspiracy to violate Plaintiff’s rights under Pennsylvania and
federal |aw and the Pennsylvania and United States Constitutions
pursuant to 42 U.S.C. 88 1983 and 1985 from February 27 - March 10,
2004 (Counts IV and V).?2
1. LEGAL STANDARD

Det. Hanmmer, the Colonial Regional Police Departnent, and

Holiday Inn manager Richard Lobach have noved to dismss the

Todd L. Buskirk is identified in the Amended Conplaint as
havi ng been the Warden of the Northanpton County Prison during the
rel evant tinme period.

2The cl ai ns brought against Det. Hamer, Lt. Kostura and Todd
L. Buskirk are brought against themboth individually and in their
of ficial capacities.



Amended Conplaint pursuant to Federal Rule of Civil Procedure
12(b)(6) on the grounds that it does not state all of the necessary
el ements of clains of conspiracy to violate civil rights pursuant
to 42 U.S. C. 88 1983 and 1985 and that it does not state a claim
for municipal liability against the Colonial Regional Police
Depart ment upon which relief may be granted. Wen determning a
motion to dismss pursuant to Rule 12(b)(6), the court may | ook
only to the facts alleged in the conplaint and its attachnents.

Jordan v. Fox, Rothschild, OBrien & Frankel, 20 F.3d 1250, 1261

(3d Gr. 1994). The court nust accept as true all well-pl eaded
allegations in the conplaint and view them in the [|ight nost

favorable to the Plaintiff. Angel astro v. Prudenti al - Bache

Securities, Inc., 764 F.2d 939, 944 (3d Cr. 1985). However, the

court “need not credit a conplaint’s ‘bald assertions’ or ‘Ilegal

conclusions.’”” California Pub. Enployee Ret. Sys. v. The Chubb

Corp., 394 F.3d 126, 143 (3d Cr. 2004) (citing Mrse v. Lower

Merion School Dist., 132 F.3d 902, 906 (3d Cir. 1997)). A Rule

12(b)(6) notion will be granted when a Plaintiff cannot prove any
set of facts, consistent with the conplaint, which would entitle

himor her to relief. Ransomv. Marrazzo, 848 F.2d 398, 401 (3d

Cir. 1988).
Lt. Kostura, Buskirk, and the County of Northanpton have fil ed
a Motion for Judgnent on the Pl eadi ngs pursuant to Federal Rul e of

G vil Procedure 12(c) seeking dism ssal of the Anended Conpl ai nt as



agai nst the County of Northanpton and as against Lt. Kostura and
Buskirk in their official capacities, on the grounds that the
Amended Conpl ai nt does not state a claimfor nmunicipal liability
agai nst any of these Defendants upon which relief may be granted.
Motions for judgnment on the pleadings brought pursuant to Federal
Rule of Civil Procedure 12(c) are revi ewed under the sanme standard

as motions to dismss pursuant to Rule 12(b)(6). Spruill wv.

Gllis, 372 F.3d 218, 223 n.2 (3d Gr. 2004) (noting that there is
“no material difference in the applicable |egal standards” for Rule
12(b)(6) and Rule 12(c) notions).

The Court will address the novants’ argunments with respect to
Plaintiff’s clains brought pursuant to Section 1985 first, his
i ndi vi dual clains brought pursuant to Section 1983 second, and his
muni ci pal liability clainms brought pursuant to Section 1983 third.
[11. SECTION 1985 CONSPI RACY CLAI M5

Det. Hammer, the Colonial Regional Police Departnent, and
Lobach have noved to dism ss the Arended Conpl ai nt on the grounds
that it does not state all of the necessary el enents of a cl ai mof
conspiracy to violate civil rights pursuant to 42 U . S.C. § 1985.
42 U.S.C. § 1985(3) provides a private right of action for an
i ndi vidual who has been injured by a conspiracy of two or nore
persons to deprive him or a class of persons, of “the equa
protection of the | aws, or of equal privileges and i munities under

the lawns . . . .7 42 U.S.C. 8§ 1985(3). In order to state a claim



for conspiracy to violate civil rights pursuant to 42 US C 8§
1985(3), a conplaint nust allege the follow ng el enents:

(1) a conspiracy; (2) for the purpose of
depriving any person or class of person of
equal protection of the Jlaws or equal
privileges and immnities; (3) an act in
furtherance of the conspiracy; (4) whereby a
person is either injured in his person or
property or deprived of any right or privilege
of a citizen of the United States. To satisfy
t he second el enent, Plaintiff nust all ege that
t he Def endants were notivated by sone racial,
or perhaps otherw se cl ass-based, invidiously
di scrim natory ani nus.

Sutton v. West Chester Area School Dist., No.GCv.A 03-3061, 2004

W. 999144, at *17-*18 (E.D. Pa. May 5, 2004) (citing Kelleher v.

Cty of Reading, No.Civ.A 01-3386, 2001 W 1132401, at *2 (E.D.

Pa. Sep. 21, 2001)). The Anended Conpl aint does not allege that
any of the Defendants were notivated by racial or other class-based
invidiously discrimnatory aninus, or that Plaintiff belongs to a
protected cl ass. Accordingly, the Motions to Disnmi ss are granted
with respect to Plaintiff’s clainms brought pursuant to 42 U S.C. 8§
1985 in Counts |-V of the Amended Conpl aint and those clains are
di sm ssed.
V. SECTI ON 1983 CONSPI RACY CLAI M5

Det. Hammer, the Colonial Regional Police Departnent, and
Lobach have also noved to dismss the Anended Conplaint on the
grounds that it does not state all of the necessary el enments of
clainms of conspiracy to violate civil rights pursuant to 42 U S. C

§ 1983. Section 1983 provides a private right of action for an

7



i ndividual injured by the “deprivation of any rights, privileges,
or immunities secured by the Constitution and |laws” by a person
acting under color of state law. 42 U S. C. 8 1983. 1In order to
state a claim pursuant to Section 1983, a plaintiff “nmust allege
(1) that the conduct conpl ai ned of was commtted by a person acting
under color of state law, and (2) that the conduct deprived the
plaintiff of rights, privileges or inmmunities secured by the

Constitution or laws of the United States.” Chapnman_v. Acne

Markets, Inc., No.CGv.A 97-6642, 1998 W. 196400, at *2 (E. D. Pa.

Apr. 23, 1998) (citing Lugar v. Ednondson G| Co., Inc., 457 U S

922 (1982)).

In order to state a claimfor conspiracy pursuant to Section
1983, the Anended Conplaint nust allege “(1) the existence of a
conspiracy involving state action; and (2) a [deprivation] of civil
rights in furtherance of the conspiracy by a party to the

conspiracy.” Marchese v. Unstead, 110 F. Supp. 2d 361, 371 (E.D

Pa. 2000) (citations omtted). A conspiracy is “‘a conbination of
two or nore persons to do a crimnal act, or to do a | awful act by
unlawful nmeans or for an wunlawful purpose.’” 1d. (quoting

Panayotides v. Rabenold, 35 F. Supp. 2d 411, 419 (E.D. Pa. 1999),

aff'd, 210 F.3d 358 (3d Cir. 2000)). Consequently, a claim for
conspiracy pursuant to Section 1983 nust specifically allege the
“conbi nati on, agreenent, or understandi ng anong all or between any

of the defendants to plot, plan, or conspire to carry out the



all eged chain of events.” Id. (citations omtted). Mor eover,
““Tolnly allegations of conspiracy which are particul arized, such
as those addressing the period of the conspiracy, the object of the
conspiracy, and certain other actions of the alleged conspirators
taken to achieve that purpose will be deenmed sufficient.’”” |d.

(quoting Qutterbridge v. Pennsylvania Dep’'t of Corrections,

No. Gi v. A. 00-1541, 2000 W. 795874, at *3 (E.D. Pa. June 7, 2000)).

The Anmended Conpl ai nt all eges two di stinct conspiracies. The
first conspiracy took place between February 27, 2004 and March 10,
2004 between Det. Hammer, the Col oni al Regi onal Police Departnent
and Lobach. (Conpl. Counts IV - V.) The second conspiracy took
pl ace on March 10, 2004, involving Det. Hammer, the Col oni al
Regi onal Police Departnent, Lt. Kostura, Buskirk and the County of
Nort hanmpton. (Conpl. Counts | - [11.)

A The February 27 - Narch 10, 2004 Conspiracy

Counts 1V and V of the Arended Conpl aint allege that, between
February 27 and March 10, 2004, Det. Hamrer and Lobach conspired
and agreed to falsely accuse and charge Plaintiff wth crimna
m schi ef, namely the use of explosives at the Holiday Inn. (Am
Conmpl. 2d § 16.) The purpose of the conspiracy was to deprive
Plaintiff of his “right to reputation, freedom from unreasonabl e
search and seizure, due process of law, and to obtain a felony
warrant to search and seize Mchael Piskanin in hopes of

di scovering incrimnating evidence of counterfeiting against



M chael Piskanin.” (ld.) |In furtherance of this conspiracy, Det.
Hanmer “submtted a crimnal conplaint and affidavit of probable
cause to District Magistrate Barbara Schlegel falsely accusing
Plaintiff M chael Pi skanin of crimnal m schief involving
explosives and [incendiaries], knowng that the charge and
all egations supporting it were false.” (Ld. T 17.) Also in
furtherance of the conspiracy, Lobach provided supporting,
exaggerated, and false testinony before District Magistrate
Schlegel. (1d. ¥ 18.) In addition, Det. Hamrer, in furtherance of
this conspiracy, arrested Plaintiff under color of state |law, and
subjected him to an illegal search and seizure of his person,
personal effects, car, and notel room on March 10, 2004. (ld. 1
23.)

1. Exi stence of the conspiracy

The Court finds that Counts IV and V of the Anrended Conpl ai nt
all ege an agreenent between Det. Hammer and Lobach to deprive
Plaintiff of his Constitutional rights to freedomfromunreasonabl e
search and sei zure. The Anmended Conpl ai nt contains particul arized
allegations regarding the period of the conspiracy, between
February 27 and March 10, 2004; the object of the conspiracy, to
falsely arrest Plaintiff so that Det. Hammer could perform an
illegal search to di scover evidence of counterfeiting by Plaintiff;
and actions of the alleged conspirators taken to achieve that

purpose, i.e., the false statenents nmade by Det. Hammer in the

10



crimnal conplaint and affidavit of probable cause which led to
Plaintiff’s arrest for crimnal mschief, the fal se statenents nade
by Det. Hammer and Lobach to District Magistrate Schl egel, and Det.
Hammer’ s arrest and subsequent search of Plaintiff, Plaintiff’s car
and Plaintiff’s notel room The Court finds, therefore, that
Counts 1V and V of the Anended Conpl ai nt all ege the existence of a
conspiracy involving state action with sufficient specificity to
satisfy the first element of a claimfor conspiracy pursuant to 42

US C 8§ 1983. See Marchese, 110 F. Supp. 2d at 371

In order to survive the Mtions to Dismss, the Amended
Complaint nust also satisfy the second factor by alleging “a
[deprivation] of civil rights in furtherance of the conspiracy by
a party to the conspiracy.” See id. The Amended Conpl ai nt cannot
state a claimfor conspiracy in violation of Section 1983 unless it
states an actual violation of Plaintiff’s constitutional rights.

See Morley v. Phil adel phia Police Dept., No.C v.A 03-880, 2004 W

1527829, at *7 (E.D. Pa. July 7, 2004) (“‘Section 1983 does not
create a cause of action per se for conspiracy to deprive one of a
constitutional right. Wthout an actual deprivation, there can be

no liability under Section 1983."”7) (quoting Garner v. Twp. of

Wi ghtstown, 819 F. Supp. 435, 445 n.7 (E.D. Pa. 1993)), aff’'d 125

Fed. Appx. 457 (3d Gr. 2005).

11



2. Deprivation of rights arising from state |aw and
federal statute

Counts IV and V of the Anended Conplaint allege that the
February 27 - March 10, 2004 conspiracy resulted in the violation
of Plaintiff’s civil rights wunder 18 Pa. Cons. Stat. Ann. 8 5301,
42 Pa. Cons. Stat. Ann. 8§ 8953, 18 U.S.C. 8 242, and article I,
sections 1, 8, and 9 of the Pennsylvania Constitution. (Am Conpl.
19 20, 27.) Section 1983 does not provide a private right of

action for violation of state law. See Nellomyv. Luber, No.CG v. A

02-2190, 2004 W 816922, at *5 (E.D. Pa. Mar. 8, 2004) (“‘An
all eged violation of state law . . . does not state a clai munder

section 1983."” (quoting Elkin v. Fauver, 969 F.2d 48, 52 (3d G r

1992))), appeal dism ssed 119 Fed. Appx. 428 (3d Cir. 2004). The

Court finds, accordingly, that the Amended Conpl ai nt does not state
a claimunder 42 U.S.C. 8§ 1983 for violation of Plaintiff’s civil
rights pursuant to 18 Pa. Cons. Stat. Ann. 8§ 5301, 42 Pa. Cons.
Stat. Ann. 8§ 8953, and article |, sections 1, 8, and 9 of the
Pennsyl vani a Constitution.

Section 1983 al so does not provide a private right of action

for violation of 18 U S.C. 8§ 242.% In order to bring suit to

318 U.S. C. § 242 provides as foll ows:
Whoever, wunder color of any law, statute,
ordi nance, regulation, or custom wllfully
subjects any person in any State, Territory,
Commonweal t h, Possession, or District to the
deprivation of any rights, privileges, or
immunities secured or protected by the
Constitution or laws of the United States, or

12



enforce a right created by federal |aw pursuant to Section 1983,
Plaintiff nust denonstrate that the federal statute creates an
i ndi vidual right, i.e., that Congress intended to create a private

right of action to enforce that right. Gonzaga Univ. v. Doe, 536

U S 273, 283-85 (2002). 18 U S.C § 242 is the crimnal

counterpart to Section 1983. See Cto v. Bridgewater Twp. Police

Dept., 892 F.2d 23, 26 n.3 (3d Gr. 1989). “[I]t is settled |aw
that private citizens do not enjoy a private right of action under

18 U S.C. § 242.” O Neil v. Beck, No.Civ.A 1:04-cv-2825, 2005 W

2030319, at *1 (M D. Pa. Aug. 4, 2005) (citing Gto, 892 F. 2d at 26
n.3). Consequently, Plaintiff cannot assert a claim pursuant to
Section 1983 for violation of 18 U S.C. § 242. The Court finds,
therefore, that Counts IV and V of the Amended Conpl aint do not
al l ege deprivation of Plaintiff’s civil rights under state |aw or
18 U S.C. 8 242 “in furtherance of the conspiracy by a party to the
conspiracy” in satisfaction of the second elenent of a claimfor

conspiracy pursuant to 42 U S C. § 1983. See Marchese, 110 F.

Supp. 2d at 371. The Court further finds, accordingly, that Counts
IV and V fail to state clains pursuant to Section 1983 for

conspiracy to violate Plaintiff’s civil rights under state | aw and

to different puni shnents, pains, or penalties,
on account of such person being an alien, or
by reason of his color, or race, than are
prescribed for the punishnment of citizens,
shall be fined under this title or inprisoned
not nore than one year, or both .

18 U.S.C. § 242.

13



18 U S.C. 8§ 242 upon which relief may be granted and Defendants’
Motions to Dismss are granted with respect to these aspects of
Counts IV and V.

3. Deprivation of rights arising from the First,
Fifth, Eighth, and Fourteenth Amendnents

Count 1V of the Anended Conplaint also asserts that the
February 27 - March 10, 2004 conspiracy resulted in violations of
Plaintiff’s civil rights pursuant to the First, Fifth, E ghth and
Fourteenth Anendnents to the United States Constitution. (Am
Compl. § 20.) Count V also asserts that this conspiracy resulted
in violations of Plaintiff’s civil rights pursuant to the Fourth
and Fifth Anmendnments to the United States Constitution. (Am
Conpl . Y 27.)

The First Anmendnment protects freedom of religion, speech,
assenbly, and the right “to petition the Governnent for a redress
of grievances.” U S. Const. anend I. Count |1V of the Anended
Complaint is solely concerned with Plaintiff’s arrest and the
searches incident to that arrest; it does not allege any facts with
respect to Plaintiff’s right to religious freedom freedom of
speech, freedom of assenbly or freedomto petition the Governnent.
Consequently, the Court finds that Count |V does not state a claim
pursuant to Section 1983 for violation of Plaintiff’s rights under
the First Anmendnent.

Counts IV and V of the Amended Conpl ai nt do not specify which

aspects of the Fifth and Fourteenth Amendnents provide the rights

14



allegedly violated by Det. Hammer and Lobach, but inply that the
arrest and search of Plaintiff, his car and his notel roomviol ated
hi s substantive due process rights. Cains of unreasonabl e search
and sei zure are, however, governed by explicit constitutional text
in the Fourth Amendnent and may not, therefore, be brought as
clains for violation of the right to substantive due process.

Albright v. diver, 510 U S 266, 272 (1994) (“Were a particul ar

Amendnent ‘provides an explicit textual source of constitutional
protection’ against a particular sort of governnment behavior, ‘that
Amendnent, not the nore generalized notion of “substantive due
process,” nust be the guide for anal yzing these clains.’”) (quoting

G ahamv. Connor, 490 U. S. 386, 395 (1989)) (footnote omtted); see

also County of Sacranmento v. Lews, 523 U S. 833, 843 (1998)

(noting that a substantive due process analysis is inappropriate if
the plaintiff’s claimcan be brought under the Fourth Amendnent).
The Court finds, accordingly, that Counts IV and V fail to state
clains pursuant to Section 1983 for violation of Plaintiff’s
substantive due process rights under the Fifth and Fourteenth
Amendnent s.

The Ei ghth Amendnent states that “[e] xcessive bail shall not
be required, nor excessive fines inposed, nor cruel and unusua
puni shnments inflicted.” U S Const. anmend. VIII. Count IV of the
Amended Conplaint is solely concerned with Plaintiff’s arrest and

the searches incident to that arrest, it does not allege any clai ns

15



with respect to the amount of bail set by the District Mgistrate
after Plaintiff’s arraignment, his ability to access bail bondsnen
to pay bail, or the conditions of his incarceration. The Court
finds, therefore, that Count |1V does not state a clai mpursuant to
Section 1983 for violation of Plaintiff’s rights under the Ei ghth
Amendnment .

For the reasons stated above, the Court finds that Counts |V
and V of the Amended Conplaint do not allege deprivations of
Plaintiff’s civil rights under the First, Fifth, E ghth and
Fourteenth Anendnents “in furtherance of the conspiracy by a party
to the conspiracy” in satisfaction of the second el enent of a claim

for conspiracy pursuant to 42 U.S.C. § 1983. See Marchese, 110 F.

Supp. 2d at 371. The Court further finds, accordingly, that Counts
IV and V fail to state clains pursuant to Section 1983 for
conspiracy to violate Plaintiff's First, Fifth, E ghth and
Fourteenth Amendnent rights upon which relief may be granted and
Def endants’ Mtions to Dismss are granted with respect to these
aspects of Counts IV and V.

4. Deprivation of rights arising under the Fourth
Anendnent

Counts IV and V also allege that the February 27 - March 10,
2004 conspiracy resulted in the false arrest of Plaintiff and
searches incident to that arrest which violated Plaintiff’s Fourth
Amendnent right to be free of unreasonabl e searches and sei zures.

The Fourth Amendnment states that “[t]he right of the people to be

16



secure in their persons, houses, papers, and effects, against
unr easonabl e searches and sei zures, shall not be violated, and no
Warrant shall issue, but upon probable cause . . . .” U S. Const.
amend IV. Det. Hamrer and the Col oni al Regi onal Police Depart nment
mai ntai n that these clai ns nust be di sm ssed as agai nst Det. Hanmer
because he is protected by qualified immunity. Lobach cont ends
that these clains nust be dism ssed as agai nst him because he is
not a state actor.

a. Qualified I munity

Det. Hamrer argues that Counts IV and V do not state Section
1983 cl ai ns agai nst hi mupon which relief may be granted because he
is entitled to qualified inmmunity. Qualified imunity shields
“governnment officials performng discretionary functions
‘fromliability fromcivil damages insofar as their conduct does
not violate clearly established statutory or constitutional rights

of which a reasonabl e person would have known.’” Kopec v. Tate,

361 F.3d 772, 776 (3d CGir.) (citing Harlowv. Fitzgerald, 457 U S

800, 818 (1982)), cert. denied 125 S. Ct. 453 (2004). The burden

is on the official to establish that he or she is entitled to

qualified immunity. 1d. (citing Beers-Capitol v. Wetzel, 256 F. 3d

120, 142 n.15 (3d CGr. 2001)). *“[T]he standard of review for a

12(b)(6) notion favors denying qualified inmmnity.” Breslin v.

Brai nard, No.Cv.A 01-7269, 2002 W. 31513425, at *7 n.11 (E. D. Pa.

17



Nov. 1, 2002) (citing Kulw cki v. Dawson, 969 F.2d 1454, 1462 (3d

Gr. 1992)).

In Saucier v. Katz, 533 U S. 194, 200-01 (2001), the Suprene

Court held that a two-step inquiry nust be used when ruling on a
claimof qualified immunity. The Court first considers “whether
the facts alleged, taken in the light nost favorable to the
plaintiff, show that the officer's conduct violated a
constitutional right.” Kopec, 361 F.3d at 776 (citing Saucier, 533
US at 201). I f the conplaint does not state a constitutiona

violation, the “‘qualified immunity inquiry is at an end; the

officer is entitled to imunity.’” 1d. (quoting Bennett V.
Mur phy, 274 F.3d 133, 136 (3d Cr. 2002)). | f, however, the

Complaint, read in the light nost favorable to the plaintiff, can
be read to state a constitutional violation, “the next sequenti al
step is to ask whether the right was clearly established.”
Saucier, 533 U.S. at 201. The Court |ooks at “whether it would be
clear to a reasonable officer that his conduct was unlawful in the
situation he confronted.” |d. at 202. “If it would not have been
clear to a reasonabl e officer what the | awrequired under the facts
alleged, then he is entitled to qualified imunity.” Kopec, 361
F.3d at 776.

Counts IV and V allege that Defendant Hammer know ngly
obtained a warrant from District Magistrate Schlegel through the

subm ssion of a conplaint and affidavit of probable cause which

18



cont ai ned fal sehoods and used that warrant to subject Plaintiff to
unl awful arrest and to illegal search and seizure of his person,
personal effects, car, and notel roomin violation of the Fourth
Amendnent. Plaintiff’s arrest and the searches which took place
incident to that arrest are exam ned separately.

“The proper inquiry in a section 1983 claim based on false
arrest . . . is not whether the person arrested in fact conmtted
the of fense but whether the arresting officers had probabl e cause
to believe the person arrested had commtted the offense.” Dowing

v. City of Philadelphia, 855 F.2d 136, 141 (3d GCir. 1988)

(citations omtted). Det. Hamrer contends that qualified immunity
applies in this case because Plaintiff was arrested pursuant to a
warrant. Were a plaintiff has been arrested pursuant to warrant,
he may only succeed in a Section 1983 fal se arrest clai mby show ng
the followng: “(1) that the police officer ‘knowngly and
deliberately, or with a reckless disregard for the truth, nmade
fal se statenents or omi ssions that create a fal sehood in applying
for a warrant;’ and (2) that ‘such statenents or om ssions are
material, or necessary, to the finding of probable cause.”” WIlson

V. Russo, 212 F.3d 781, 786-87 (3d G r. 2000) (quoting Sherwood v.

Mul vihill, 113 F.3d 396, 399 (3d Cr. 1997)). The Anmended
Conpl aint alleges that, in furtherance of his agreenent wi th Lobach
to falsely charge Plaintiff with crimnal mschief, Det. Hamer

submtted a crimnal conplaint and affidavit of probable cause to
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the District Magi strate containing know ng fal sehoods whi ch fal sely
accused Plaintiff of crimnal mschief. (Am Conpl. 91 16-17.)
The Court finds that these allegations are sufficient to support

denial of Det. Hammrer’'s claimof qualified imunity. See Myer v.

Boro. of North Wales, No.C v.A 00-1092, 2000 W. 1665132, at *4

(E.D. Pa. Nov. 7, 2000) (finding that allegations that police
officers agreed to falsely arrest Moyer and fabricate the charges
brought against him were sufficient to state a claim for false
arrest in violation of Myyer’s Fourth Amendnent rights).

Havi ng determ ned that qualified imunity does not apply to
Plaintiff’s claimthat he was falsely arrested in violation of the
Fourth Amendnent, the Court exam nes whether qualified immunity
applies to the searches conducted incident to that arrest. “It is
well settled under the Fourth . . . Amendnent[] that a search
conducted wi thout a warrant i1ssued upon probable cause is per se

unreasonable . . . ." Schneckloth v. Bustanmonte, 412 U. S. 218, 219

(1973) (citations omtted). This right was clearly established
prior to March 10, 2004, when Det. Hammer conducted the search of
Plaintiff’s person, car, and notel room As the Anmended Conpl ai nt
all eges that the warrant issued for Plaintiff’s arrest was based
upon fal sehoods and, consequently, was not issued upon probable
cause, the Court finds that the Anended Conplaint alleges facts
whi ch support a denial of qualified immunity in connection with

Plaintiff’s clainms that his Fourth Anendnent rights were viol ated
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by the illegal searches of his person, car and notel roomi ncident
to his unlawful arrest.*

Det. Hammer also clains that he is protected by qualified
immunity in connection with the search of Plaintiff’'s person
incident to his arrest whether or not the warrant for Plaintiff’s
arrest was supported by probabl e cause. Det. Hamrer relies on the
decision of the United States Court of Appeals for the Third

Crcuit in Sharrar v. Felsing, 128 F.3d 810 (3d Cr. 1997), in

whi ch the court noted that “the validity of the search for purposes
of a 8§ 1983 suit nust be exam ned i ndependently of the |aw ul ness
of the arrests.” Id. at 823 (citations omtted). The Sharrar
court did not, however, address the constitutionality of a search
of the suspect’s person incident to a false arrest; rather, this
portion of its opinion addressed the constitutionality of a
warrantl ess protective sweep of a suspect’s honme after his arrest
but before the arrival of a search warrant. [|d. at 822-25. The
Court finds, therefore, that Sharrar does not provide the necessary
support for Det. Hammer’s argunent and that the Anended Conpl ai nt
all eges facts which support a denial of qualified imunity in

connection with Plaintiff’s clains that his Fourth Arendnent rights

‘Det. Hammer also argues that he is protected by qualified
immunity in connection with the warrantl ess search of Plaintiff’s
room at the Holiday Inn on February 24, 2004. However, neither
Count 1V nor Count V state a claimfor violation of Plaintiff’s
civil rights stemming fromthe February 24, 2004 search of his room
in the Holiday Inn. To the contrary, Count V specifically states
that Plaintiff’'s clains arise fromthe searches on March 10, 2004.
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were violated by the illegal search of his person incident to his
fal se arrest.

b. Action under color of state | aw

Lobach argues that the Anmended Conplaint fails to state a
Section 1983 claim agai nst him upon which relief may be granted
because he is not a state actor. Private parties may be liable
under Section 1983 only when they have acted under color of state

law. Mark v. Borough of Hatboro, 51 F.3d 1137, 1141 (3d Cir. 1995)

(citing Flagg Bros., Inc. v. Brooks, 436 U S. 149, 156 (1978)).

“Determ ning whether there has been state action requires an
inquiry into whether ‘there is a sufficiently close nexus between
the State and the chall enged action so that the chall enged action
may be fairly treated as that of the [s]tate itself.’” MGCracken

v. Ford Motor Co., No.GC v.A 01-4466, 2001 W 1526051, at *4 (E. D.

Pa. Nov. 27, 2001) (quoting Blumyv. Yaretsky, 457 U S. 991, 1004

(1982)).
The Court uses the following test to determ ne whether a
private party has acted under color of state |aw

The first question is whether the clained
deprivation has resulted fromthe exercise of
a right or privilege having its source in
state authority. The second question is
whet her, under the facts of this case,
respondents, who are private parties, may be
appropriately characterized as “state actors.”
Lugar v. Ednondson G| Co., 457 U. S. 922, 939
(1982). The Court of Appeals for the Third
Circuit has delineated three Lugar sub-tests
to determne whether there has been state
action: (1) whether the private entity has
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exerci sed powers that are traditionally in the
exclusive prerogative of the state; (2)
whet her the private party has acted with the
help of or in concert with state officials,
and (3) whether the [s]tate has so far
insinuated itself into a position of
i nt erdependence with the private party that it
must be recognized as a joint participant in
the challenged activity. Mark v. Borough of
Hat boro, 51 F.3d 1137, 1142 (3d GCr. 1995).

ld. at *4 n.8. The only test which applies in this case is the
second, whether the private party acted as a joint actor with, or

in concert with, the state. ld.; see also Piazza v. Mjor League

Basebal |, 831 F. Supp. 420, 427 (E.D. Pa. 1993).

The Anended Conpl ai nt al |l eges that, on February 27, 2004, Det.
Hanmer and Lobach conspired and agreed to fal sely accuse and charge
Plaintiff with crimnal mschief, nanmely the use of explosives at
the Holiday Inn. (Am Conpl. 2d f 16.) The Anended Conpl ai nt
further alleges that both Det. Hammer and Lobach took steps in
furtherance of the conspiracy. (ld. 1Y 16-23.) The Court finds
that these allegations are sufficient to plead that Lobach acted in
conspiracy with Det. Hammer and, therefore, acted under col or of
state | aw

Havi ng determ ned that qualified imunity does not apply to
Det. Hamrer’'s allegedly unlawful arrest of Plaintiff and the
searches perfornmed incident to that arrest, and having determ ned
t hat t he Amended Conpl ai nt does pl ead that Lobach acted under col or
of state law, the Court finds that the Amended Conpl aint alleges

that Plaintiff was subjected to false arrest and ill egal searches
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in violation of his Fourth Arendnent rights in “furtherance of the

conspiracy by a party to the conspiracy.” See Marchese, 110 F.

Supp. 2d at 371. The Anended Conpl ai nt thus satisfies both prongs
of a Section 1983 clai mof conspiracy to violate Plaintiff’'s civil
rights against Det. Hanmmer and Lobach with respect to his clains
that he was fal sely arrested and subj ected to unreasonabl e searches
and seizures in violation of the Fourth Amendnent. The Motions to
Dismss are, therefore, denied with respect to Plaintiff’s Section
1983 conspiracy cl ai ns agai nst Det. Hammer and Lobach in Counts IV
and V of the Anended Conplaint arising fromthe alleged violation
of Plaintiff’s Fourth Amendnent rights. The Motions to Dism ss
are, however, granted with respect to Plaintiff’s remaining clains
for relief in Counts IV and V of the Anmended Conplaint agai nst
Def endant s Hammer and Lobach.

B. The March 10, 2004 Conspiracy

Counts | - I'll of the Arended Conpl aint allege a conspiracy to
deprive Plaintiff of his civil rights between Det. Hamer, Lt.
Kostura, Buskirk, the Col onial Regional Police Departnent and the
County of Northanpton arising fromPlaintiff’s pre-trial placenent
in the Northanpton County Prison on March 10, 2004, his inability
to contact a bail bondsman or counsel after his placenent there,
and his assignnment to the Bubble. Count | states that Lt. Kostura
and Det. Hammer net and conspired to obstruct Plaintiff and bl ock

him from exercising his rights to bail, access to the courts
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assi stance of counsel, freedomof religion, and the wit of habeas
corpus. (Am Conpl. § 12.) Count | further alleges that isolating
pre-trial detainees by preventing them from obtaining bail and by
placing themin the Bubble is part of a “good ol [sic] boy system
bet ween prison guards, supervisors and police” including Buskirk.
(Ld. T 13.) Count 11 alleges that, in furtherance of this
conspiracy, Lt. Kostura l|abeled Plaintiff as a suicide risk and
assigned himto the Bubble where his petition for wit of habeas
corpus was seized from him and where he was unable to access
bai | bondsnen, his famly, attorneys, and the courts. (Ld. 2d v
11.) As aresult of Lt. Kostura's actions, Plaintiff was subjected
to harsher, nore hostile housing and treatnment anounting to cruel
and unusual punishnment. (ld. 2d § 13.)

1. Exi stence of the Conspiracy

The Court finds that Counts | - I1l of the Amended Conpl ai nt
al | ege an agreenent between Det. Hammer and Lt. Kostura to deprive
Plaintiff of his Constitutional rights to reasonable bail, access
to the courts, assistance of counsel, and due process. The Anended
Conpl aint also contains particularized allegations of the tine
period of the conspiracy, Mrch 10, 2004; the object of the
conspiracy, to prevent Plaintiff fromaccessing counsel, accessing
the courts, obtaining due process and obtaining bail; and actions
taken in furtherance of the conspiracy, specifically placing

Plaintiff in the Bubble and seizing his petition for wit of habeas
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corpus. The Court finds, consequently, that Counts | - IIl of the
Amended Conpl aint allege the existence of a conspiracy involving
state action with sufficient specificity to satisfy the first
el enent of a claim for conspiracy pursuant to 42 U S. C. § 1983.

See Marchese, 110 F. Supp. 2d at 371.

2. Deprivation of rights arising from state |aw and
federal statute

Counts | - 111 of the Anended Conplaint allege that the March
10, 2004 conspiracy between Det. Hammer and Lt. Kostura resulted in

a violation of Plaintiff’s civil rights secured by 18 U S.C. § 242

(Count I11), 18 Pa. Cons. Stat. Ann. 8§ 4301 (Count 111), and
article 1, sections 8, 9, 11, 13 and 14 of the Pennsylvania
Constitution (Counts | - II11) (Am Conpl. 97 12, 20, 27.) As

di scussed in section IV. A 2. above, Plaintiff cannot bring a claim
pursuant to Section 1983 for violation of his rights pursuant to
t he Pennsyl vani a Constitution, Pennsylvania statutes, and 18 U. S. C.
§ 242. The Court finds, therefore, that Counts | - IIl of the
Amended Conpl aint do not allege deprivations of Plaintiff’s civil
rights under state law or 18 U S.C. §8 242 *“in furtherance of the
conspiracy by a party to the conspiracy” in satisfaction of the
second elenment of a claimfor conspiracy pursuant to 42 U S.C. 8§

1983. See Marchese, 110 F. Supp. 2d at 371. The Court further

finds, accordingly, that Counts |I - 11l of the Amended Conpl ai nt
fail to state clainms pursuant to Section 1983 for conspiracy to

violate Plaintiff’s civil rights arising under 18 U. S.C. § 242, 18
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Pa. Cons. Stat. Ann. § 4301, and article I, sections 8, 9, 11, 13
and 14 of the Pennsylvania Constitution upon which relief nmay be
grant ed and Def endants’ Motions to Dism ss are granted with respect

to these aspects of Counts | - I1I1I.

3. Deprivation of rights arising from the Fourth
Anendnent
Counts | - 111 of the Amended Conplaint also allege that the

March 10, 2004 conspiracy between Det. Hammer and Lt. Kostura
resulted in a violation of Plaintiff’s rights under the Fourth
Amendnent. However, none of these Counts, which pertain solely to
Plaintiff’s incarceration at Northanmpton County Prison and his
pl acenent in the Bubble, contain allegations relating to
Plaintiff’s arrest or searches of Plaintiff or his property. The
Court finds, therefore, that Count |V does not state a claim
pursuant to Section 1983 for violation of Plaintiff’ s rights under
the Fourth Anendnment. Consequently, Counts | - Il1 of the Anended
Complaint do not allege deprivations of Plaintiff’s Fourth
Amendnent rights “in furtherance of the conspiracy by a party to
the conspiracy” in satisfaction of the second el enent of a claim

for conspiracy pursuant to 42 U S.C. § 1983. See Marchese, 110 F.

Supp. 2d at 371. The Court finds, accordingly, that Counts | - 111
of the Amended Conplaint fail to state clains pursuant to Section
1983 for conspiracy to violate Plaintiff’s Fourth Anendnent rights
upon which relief nay be granted and Def endants’ Motions to Di sm ss

are granted with respect to these aspects of Counts | - I11.
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4. Deprivation of rights arising from the First,
Fifth, and Fourteenth Anmendnents

Counts | - 111 of the Amended Conplaint also allege that the
March 10, 2004 conspiracy between Det. Hammer and Lt. Kostura
resulted in the denial of Plaintiff’s right to access the courts.
(Am Conpl. T 12, 2d Y 12.) The Suprene Court has recogni zed t hat
the constitutional right to access the courts “has been found in
the Article IV Privileges and Imunities Cause, the First
Amendnment Petition C ause, the Fifth Amendnent Due Process C ause,
and the Fourteenth Amendnment Equal Protection and Due Process

Clauses.” G bson v. Supt. N.J. Dept. of Law, 411 F.3d 427, 441 (3d

Cir. 2005) (citing Christopher v. Harbury, 536 U S. 403, 415 n.12

(2002)). A plaintiff may bring a suit for denial of the right to

access the courts for clains arising fromthe “*1oss or inadequate

settlement of a nmeritorious case, . . . the loss of an opportunity
tosue, . . . or the loss of an opportunity to seek sone particul ar

order of relief.”” 1d. (quoting Christopher, 536 U.S. at 414). In

order to state a backward | ooking denial of access to the courts
claim i.e., a claimwhich |ooks backward and “all eges that sone
past wrongful conduct influenced alitigation opportunity such that
the litigation ‘ended poorly, or could not have cormenced, or could

have produced a renedy subsequently unobtai nabl e t he conpl ai nt
must allege the followi ng elenents: (1) the underlying cause of
action and whether that cause of action was anticipated or |ost;

(2) the official acts which frustrated that cause of action; and
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(3) “a remedy that nmay be awarded as reconpense but [is] not
ot herw se available in sonme suit that may yet be brought.” 1d. at

441-42 (quoting Christopher, 536 U S. at 414).

The only factual allegations in the Amended Conplaint
pertaining to actions which prevented Plaintiff from filing or
litigating any particul ar cause of action are those describing Lt.
Kostura’s seizure of Plaintiff’'s petition for wit of habeas
cor pus. (Am Conpl. 2d § 7.) The Anended Conpl aint does not,
however, allege the basis of that petition and whether Plaintiff
was able to assert the clains which fornmed the basis for that
petition in any other action. Consequently, the Court finds that
Counts |- 11l of the Amended Conpl ai nt do not state a Section 1983
cl ai mof denial of access to the courts in violation of Plaintiff’s
rights pursuant to the First, Fifth, and Fourteenth Amendnents.
Consequently, Counts | - |1l of the Anended Conpl ai nt do not all ege
deprivations of Plaintiff’s Constitutional right to access the
courts “in furtherance of the conspiracy by a party to the
conspiracy” in satisfaction of the second elenent of a claimfor

conspiracy pursuant to 42 U S C § 1983. See Marchese, 110 F.

Supp. 2d at 371. The Court finds, accordingly, that Counts | - 111
of the Amended Conplaint fail to state clains pursuant to Section
1983 for conspiracy to violate Plaintiff’'s right to access the

courts under the First, Fifth and Fourteenth Amendnments upon which
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relief may be granted and Defendants’ Mtions to Dismss are
granted with respect to these aspects of Counts | - [11].°

5. Deprivation of rights arising fromthe E ghth and
Fourteenth Anmendnents

Counts | - 11l of the Amended Conplaint allege that Lt.
Kostura’s actions in furtherance of the March 10, 2004 conspiracy
violated Plaintiff’s rights under the Ei ghth Anendnent by denyi ng
his right to bail and subjecting him to cruel and unusual
puni shnment. (Am Conpl. T 12, 2d T 7, 2d § 12.)

The Ei ghth Amendnment right to bail is applicable to the states

pursuant to the Fourteenth Amendnent. Roper v. Sinmmons, u. S

_, 125 S, . 1183, 1190 (2005). Consequently, a defendant in a
crimnal case has a right to reasonabl e bail pursuant to the Ei ghth

Amendnent that is “cognizabl e under section 1983.” Harrison v.

Abraham GCiv.A No. 96-4262, 1997 W. 256970, at *20 (E.D. Pa. My

16, 1997) (citing Harvin v. Post, No. 95-7888, 1997 W. 116985, at

*4 (E.D. Pa. March 7, 1997)), aff’'d 151 F.3d 1025 (3d Gr. 1998).
Plaintiff does not claim that the amount of bail set by the

District Magistrate ($10,000) was excessive, or that Lt. Kostura

°Count | also states that Plaintiff’s placenent in the Bubble
violated his First Amendnent right to freedomof religion. Count
| does not, however, allege that being placed in the Bubble
vi ol ated any of Plaintiff’s religious beliefs or that his pl acenent
prevented him from participating in any particular religious
practice. Consequently, the Court finds that Count | does not
state a clai mpursuant to Section 1983 for violation of Plaintiff’s
First Amendment right to freedomof religion upon which relief my
be grant ed.
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had any part in the decision setting the anmount of bail Plaintiff
was required to post. However, the Anended Conpl ai nt does all ege
that Lt. Kostura acted to prevent Plaintiff from obtaining bai

after the anmount was set, resulting in a practical denial of his
right to bail pursuant to the Eighth and Fourteenth Anendnents.

See United States v. Mdtlow, 10 F.2d 657, 659 (7th Gr. 1926) (“The

Ei ght h Amendnent provides that ‘excessive bail shall not be
required.” This inplies, and therefore safeguards, the right to
give bail at l|east before trial. The purpose is to prevent the
practical denial of bail by fixing the amount so unreasonably high

that it cannot be given.”); see also Stack v. Boyle, 342 U.S. 1, 7-

8 (U S. 1951) (noting that the purpose of the right to bail under
Arerican lawis to enable crimnal defendants to “stay out of jai

until a trial has found them guilty.”); Hunt v. Roth, 648 F.2d

1148, 1157 (8th Gr. 1981) (“If the [E]ighth [A] mendnment has any
meani ng beyond sheer rhetoric, the constitutional prohibition
agai nst excessive bail necessarily inplies that unreasonabl e deni al
of bail is |ikew se prohibited. Logic defies any other resol ution

of the question.”), vacated as noot sub nom Mirphy v. Hunt, 455

U S. 479 (1982) (per curiam.® The Court finds, therefore, that

A claim that a crimnal defendant has been denied the
opportunity to obtain bail my also raise a claim under the
substantive due process clause of the Fourteenth Amendnent. See
United States v. Perry, 788 F.2d 100, 112 (3d Cir. 1986) (“Wile
the [E]ighth [ Al mrendnment does not grant an absolute right to bail,
there is a substantive liberty interest in freedom from
confinement.”).
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Counts | - II1l state clains pursuant to Section 1983 for violation
of Plaintiff’'s right to reasonable bail under the E ghth and
Fourteen Amendnents.

Count 11l of the Anended Conplaint also alleges that
Plaintiff’s placenent in the Bubble subjected himto “cruel and
unusual puni shnment w thout due process of law.” (Am Conpl. 2d
13.) Although Count 111l appears to assert a claimpursuant to the
Ei ght h Amendnent’s prohibition on cruel and unusual punishnent,
“IplJretrial detainees are protected by the due process cl ause of
the fifth and fourteenth Anmendnents, not the cruel and unusua

puni shmrent clause of the eighth anendnent.” Wllians V.

Mussonel li, 722 F.2d 1130, 1133 (3d Cir. 1983) (citing Bell v.
WIilfish, 441 U S. 520, 535 n.16 (1979)). As Plaintiff was a state
pre-trial detainee, his claimis analyzed under the due process

cl ause of the Fourteenth Anendnent. Hubbard v. Taylor, 399 F.3d

150, 158 n. 13 (3d Gir. 2005). In determning the constitutionality
of the conditions of confinenent of a pre-trial detainee, the Court
exam nes “whet her those conditions anount to puni shnent prior to an
adj udi cation of guilt in accordance with law. For under the Due
Process Clause, a detainee may not be punished prior to an
adjudication of guilt in accordance with due process of law”
Bell, 441 U.S. at 535. A two-step inquiry is used to determ ne

whet her the pre-trial detainee’ s conditions of confinement anount

to punishnent: the court determnes “first, whether any legitimate
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pur poses are served by these conditions and second, whether these
conditions arerationally related to these purposes.” Hubbard, 399

F.3d at 159 (quoting Union County Jail Inmates v. Di Buono, 713 F. 2d

984, 992 (3d Cir. 1983)).

Count 1l of the Amended Conplaint alleges that Plaintiff was
pl aced in the Bubble in order to prevent himfrom accessing bail,
his famly, attorneys, and the courts to keep him from obtaining
rel ease frompre-trial detention. Read in the Iight nost favorable
to Plaintiff, Count 111 alleges that there was no legitimte
purpose for Plaintiff’s placenent in the Bubble. Accordingly, the
Court finds that Count 11l states a Section 1983 claim for
violation of Plaintiff’s Fourteenth Amendnent due process rights
arising fromthe conditions of his confinenent in the Bubble.

Havi ng found that Counts I - |1l state Section 1983 clains for
violation of Plaintiff’s Ei ghth and Fourteenth Amendnment rights in
connection with the practical denial of his right to reasonable
bail, and that Count |1l states a Section 1983 claimfor violation
of Plaintiff’s Fourteenth Anmendnent due process rights in
connection with the conditions of Plaintiff’s confinenent in the
Bubbl e, the Court finds that the Amended Conplaint alleges that
Plaintiff was subjected to violations of his Eighth and Fourteen
Amendnent rights in “furtherance of the conspiracy by a party to

the conspiracy.” See Marchese, 110 F. Supp. 2d at 371. Counts | -

11 of the Anended Conpl aint thus satisfy both prongs of Section
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1983 clains of conspiracy to violate Plaintiff’'s E ghth and
Fourteenth Amendnent rights against Det. Hamrer and Lt. Kostura.
The Mdtions to Dismss are, therefore, denied with respect to
Plaintiff’s Section 1983 conspiracy clains agai nst Det. Hamrer and
Lt. Kostura in Counts | - Il1l of the Anmended Conpl aint arising from
the alleged violations of Plaintiff’s E ghth and Fourteenth
Amendnent rights.

6. Deprivation of rights arising from the Sixth
Anendnent

Counts | and Il also allege that Plaintiff’s Sixth Armendnment
right to counsel was violated by his placenent in the Bubble
because that placenent prevented himfromaccessi ng counsel. (Am
Compl. § 12, 2d T 12.) *“[T]he right to counsel attaches ‘at or
after the initiation of adversary judicial crimnal proceedings --
whet her by way of formal charge, prelimnary hearing, indictnent,

information, or arraignnent.’” United States v. Miuzychka, 725 F.2d

1061, 1068 (3d Cir. 1984) (quoting Moore v. Illinois, 434 U S. 220,

226 (1977)). The Amended Conplaint states that Plaintiff was
arraigned prior to his placenment at Northanpton County Prison
(Am Conpl. T 10.) H's Sixth Amendnment right to counsel had
accordingly, attached. Counts | and IIl allege that Plaintiff was
placed in the Bubble in order to obstruct his access to counsel.
(Id. ¥ 12, 2d Y 11-12.) The Court finds, therefore, that Counts
| and 11l state Section 1983 clains for violation of Plaintiff’s

Si xt h Amendnent right to counsel arising fromhis placenent in the
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Bubbl e. Having found that Counts | and Il state Section 1983
claims for violation of Plaintiff’s Sixth Amendment right to
counsel, the Court finds that these Counts allege that Plaintiff
was subjected to violation of his Sixth Amendnent rights in
“furtherance of the conspiracy by a party to the conspiracy.” See
Mar chese, 110 F. Supp. 2d at 371. Counts | and Ill of the Amended
Compl aint thus satisfy both prongs of Section 1983 clains of
conspiracy to violate Plaintiff’'s Sixth Amendnent rights agai nst
Det. Hammer and Lt. Kostura. The Modtions to Dismss are,
therefore, denied wth respect to Plaintiff’s Section 1983
conspiracy clains against Det. Hammer and Lt. Kostura in Counts |
and 1l of the Anmended Conplaint arising from the alleged
violations of Plaintiff’'s Sixth Anmendnent rights.
V. MUNI CI PAL LI ABI LI TY

Counts I, I'll, I'Vand V assert Section 1983 conspiracy cl ai ns
against the Colonial Regional Police Departnent arising from
Plaintiff’s arrest, the searches incident to that arrest, and
Plaintiff’s incarceration in the Northanpton County Prison. The
Court understands these <clains to be clainms against the
muni ci pal ity of which the Col oni al Regi onal Police Departnent is an

agency. See Pahle v. Col ebrookdale Twp., 227 F. Supp. 2d 361, 367

(E.D. Pa. 2002) (“In 8 1983 actions, police departnments cannot be
sued in conjunction with nunicipalities, because the police

departnents are nmerely adm ni strative agenci es of t he
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municipalities — not separate judicial entities.”) (citations
omtted). Counts Il and Ill also assert Section 1983 conspiracy
cl ai rs agai nst the County of Northanpton arising out of Plaintiff’s
incarceration in the Northanpton County Prison

Def endants argue that the Col oni al Regi onal Police Departnent
and the County of Northanpton nust be dism ssed as Defendants in
this action because the Arended Conpl ai nt does not al | ege nuni ci pal

l[tability in accordance with Mnell v. Departnent of Social

Services, New York Cty, 436 U S. 658 (1978). A municipality may

only be held |iable under Section 1983 when the nunicipality itself
causes a constitutional violation pursuant to an official policy or
governnmental custom Monell, 436 U. S. 658 at 690-91. 1In order to
state a Section 1983 claim against a nunicipality in accordance
with Mnell, the Anended Conplaint nmust allege: “(1) existence of
a municipal custom or policy; and (2) violation of Plaintiff’s
constitutional rights by an officer acting pursuant to the
muni ci pal policy.” Moyer, 2001 W. 73428, at * 3 (citing Beck V.
City of Pittsburgh, 89 F.3d 966, 972 (3d Cir. 1996)).

The only specific allegation of wongdoing on the part of the
Col oni al Regi onal Police Departnent nmade in the Anended Conpl ai nt
isthat it “failed to restrain Defendant Hammer” in connection with
the fal se statenments Hanmer made in the crimnal conplaint and the
affidavit of probable cause which were used to obtain the warrant

for Plaintiff’s arrest. (Am Conpl. § 19.) The only specific
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al | egati on of wongdoing on the part of Northanpton County made in
the Amended Conplaint is that it failed to restrain Lt. Kostura
fromputting Plaintiff in the Bubble. (Am Conpl. 2d § 12.) The
Amended Conpl aint also alleges, in Count |, that Lt. Kostura acted
in accordance with “a good ol [sic] boy system” (Am Conpl. ¢
13.) Plaintiff argues that the latter allegation sufficiently
pl eads that Lt. Kostura acted in accordance with nunicipal custom
or policy.

A municipal policy is established when “a *decisionmaker
possess[ing] final authority to establish nunicipal policy with
respect to the action’ issues an official proclamation, policy, or

edict.” Andrews v. City of Philadel phia, 895 F.2d 1469, 1480 (3d

Cr. 1990) (quoting Penbaur v. Cty of Cincinnati, 475 U S. 469,

481 (1986)). A course of conduct becones a nunicipal custom when
“though not authorized by law, ‘such practices of state officials
[are] so permanent and well settled as to virtually constitute
| aw. ” Id. (quoting Monell, 436 U.S. at 690). The Anended
Conpl ai nt does not allege that the “good ol boy systeni was forned
according to established nunicipal policy or nunicipal custom of
t he County of Northanpton or the nmunicipality of which the Col oni al
Regi onal Police Departnment is an agency. Consequently, the Court
finds that the Arended Conplaint fails to allege that either the
Col oni al Regi onal Police Departnment or the County of Northanpton

conspired to violate Plaintiff’s civil rights pursuant to an
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official policy or municipal custom The Mdtion to Dismss filed
by t he Col oni al Regi onal Police Departnent and Def endant Hammrer is,
therefore, granted with respect to Plaintiff’s clainms against the
Col oni al Regional Police Departnment and the Colonial Regional
Police Departnent is dism ssed as a Defendant in this action. The
Motion for Judgnent on the Pleadings filed by the County of
Nor t hanpt on, Buskirk and Lt. Kostura is, accordingly, granted with
respect to Plaintiff’s cl ains agai nst the County of Northanpton and
the County of Northanpton is dismssed as a Defendant in this
action.

The County of Northanpton, Buskirk and Lt. Kostura have al so
moved for judgnent on the pleadings with respect to Plaintiff’s
cl ai s asserted agai nst Defendants Buskirk and Lt. Kosturain their
official capacities. Where a suit is brought against a public
officer in his official capacity, the suit is treated as if the
suit were brought agai nst the governnental entity of which he is an

officer. Brandon v. Holt, 469 U S. 464, 471-72 (1985). Since the

Court has found that the Amended Conplaint does not state any
claims for nunicipal liability against the County of Northanpton
upon which relief nay be granted, the Mtion for Judgnent on the
Pleadings is also granted with respect to Plaintiff’'s clains
agai nst Buskirk and Lt. Kostura in their official capacities and

t hose clainms are di sni ssed.
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VI. CONCLUSI ON

For the foregoing reasons, the Motionto Dism ss fil ed by Det.
Hanmer and the Col oni al Regional Police Departnent is denied with
respect to Plaintiff’s Section 1983 clainms for conspiracy to
violate his Eighth and Fourteenth Amendnment right to reasonable
bail, his Fourteenth Anmendnent due process rights (relating to his
conditions of confinenent in the bubble), and his Sixth Amendnent
right to Counsel in Counts | - 11l of the Amended Conplaint. Both
the Mdtion to Dismss filed by Det. Hanmer and the Col onial
Regi onal Police Departnment and the Mdtion to Dismss filed by
Lobach are denied with respect to Plaintiff’s Section 1983 cl ai ns
for conspiracy to violate his Fourth Anmendnent right against
unr easonabl e search and seizure in Counts |V and V of the Anmended

Conpl aint .’ Both Mdtions to Dismss are granted in all other

'Plaintiff nmay proceed on the follow ng clains asserted in the
Amended Conpl ai nt:

Count | - a Section 1983 conspiracy clai magai nst Lt. Kostura,
Buskirk and Det. Hamrer for violation of Plaintiff’s Ei ghth and
Fourteenth Anmendnent rights to reasonable bail and his Sixth
Amendnent right to counsel.

Count Il - a Section 1983 conspiracy claim against Lt.
Kostura, Buskirk and Det. Hamrer for violation of Plaintiff’s
Ei ghth and Fourteenth Amendnent rights to reasonable bail.

Count 11l - a Section 1983 conspiracy claim against Lt.
Kostura, Buskirk and Det. Hammer for violation of Plaintiff’'s Sixth
Amendnent right to counsel, his Eighth and Fourteenth Anendnent
rights to reasonabl e bail, and his Fourteenth Anmendnent due process
rights relating to the conditions of his confinenment in the Bubble.

Counts IV and V - Section 1983 conspiracy clai ns agai nst Det.
Hamer and Lobach for violation of Plaintiff’s Fourth Amendnent
ri ght agai nst unreasonabl e searches and sei zures.
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respects and the Col onial Regional Police Departnment is dismssed
as a Defendant in this action.

The Mdtion for Judgnent on the Pleadings filed by the County
of Northanpton, Buskirk, and Lt. Kostura is granted and Plaintiff’s
cl ai nrs against the County of Northanpton and agai nst Buskirk and
Lt. Kosturain their official capacities are dism ssed. The County
of Northanmpton is dism ssed as a Defendant in this litigation.

Plaintiff asked the Court, during the Prelimnary Pre-tria
Conference held in this matter, for |eave to file a second anended
conplaint to cure the deficiencies in his Amended Conplaint.
Consequently, the Mtions to D smss have been granted w thout
prejudice and Plaintiff may file a second anmended conpl aint, curing
the deficiencies in the Anmended Conplaint which they address,
within 20 days. See Alston v. Parker, 363 F.3d 229, 235 (3d G

2004) (“[I]f a conplaint is vulnerable to 12(b)(6) dism ssal, a
District Court nust permt a curative anendnent, unless an

amendnent would be inequitable or futile.”) (citing Gayson v.

Mayview State Hosp., 293 F.3d 103, 108 (3d Cr. 2002). An

appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL J. PI SKANI N ) ClVIL ACTI ON
V.

DET. GARY HAMVER, ET AL. NO. 04-1321

ORDER

AND NOW this 14th day of Novenber, 2005, upon consideration
of the Motion to Dismss filed by Defendants Gary Hamrer and the
Col oni al Regi onal Police Departnent (Docket No. 34), the Mdtion to
Dismss filed by R chard Lobach (Docket Nos. 35, 36), the Motion
for Judgnent on the Pleadings filed by Todd L. Buskirk, County of
Nort hanpton and James Kostura (Docket No. 49), Plaintiff’s
responses thereto, and Plaintiff’s Mdtions for Extension of Tine to
Fil e an Anended Conpl ai nt (Docket No. 51) and for Leave to File an
Amended Conpl ai nt and Add Def endants (Docket No. 62), IT IS HEREBY

ORDERED as fol | ows:
1. The Motions to Dismss (Docket Nos. 34, 35 and 36) are
GRANTED in part and DENIED in part. The Mdtions to
Dismss are DENNED with respect to Plaintiff's clains
asserted in Counts I, Il and Ill pursuant to 42 U S.C. §
1983 for conspiracy to violate his Sixth Arendnent ri ght
to counsel, his Ei ghth and Fourteenth Anendnment rights to
reasonabl e bail, and hi s Fourteenth Anendnment due process
rights (relating to his conditions of confinenent in the

Bubbl e) . The Mdtions to Dismss are also DENIED with



respect to Plaintiff’s clains asserted in Counts IV and
V pursuant to 42 U.S.C. 8§ 1983 for conspiracy to violate
his Fourth Amendnent rights to be free of unreasonable
searches and seizures. The Mtions to Dismss are
GRANTED, wi thout prejudice, in all other respects.

The Motion for Judgnent on the Pleadi ngs (Docket No. 49)
i s GRANTED.

The Col oni al Regi onal Police Departnent and t he County of
Nort hanpton are DI SM SSED as defendants in this action
and the clains nade against Todd L. Buskirk and Lt.
Kostura in their official capacities are DI SM SSED.
Judgnent is entered in favor of the County of Northanpton
and against Plaintiff.

Plaintiff may file a second anended conpl ai nt, curing the
deficiencies in the Anended Conpl aint, wthin 20 days of
the date of this Order.

Plaintiff’s Mtions for Extension of Tine to File an
Amended Conpl ai nt (Docket No. 51) and for Leave to File
an Amended Conpl aint and Add Defendants (Docket No. 62)

are DI SM SSED as noot .

BY THE COURT:

John R Padova, J.



