IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRES- CO SYSTEM USA, | NC. . CIVIL ACTI ON
V. :
ROBERT BODELL . NO. 05- 3349
MENORANDUM
Dal zel I, J. November 15, 2005

In this diversity action to enforce a non-conpetition
clause, plaintiff Fres-co System USA, Inc. filed |ast sumer a
notion for a tenporary restraining order against its former
sal esman, Robert Bodell, which we denied after a hearing on July
12, 2005. Fres-co then filed a notion for a prelimnary
i njunction, and we convened a hearing on Novenmber 10, 2005. At
the cl ose of that hearing, the parties agreed that the matter
shoul d be submitted as a trial of the action on the nerits,
pursuant to Fed. R Cv. P. 65(a)(2). This nmenorandum wil |
constitute our findings of fact and concl usions of |aw under Fed.

R Cv. P. 52(a)."

Fact ual Backqgr ound

Most of the facts are undi sputed. Between July 13,
1998 and May 6, 2005, Robert Bodell worked as a sales

representative for Fres-co, which manufactures and distributes

! W have diversity jurisdiction because Fres-co is a
Del awar e corporation whose principal place of business is in
Bucks County, Pennsylvania, and Bodell is a citizen of Georgia.
The anount in controversy in this equitable action exceeds
$75, 000.



fl exi bl e packagi ng materials and packagi ng nmachinery. |Its
princi pal custonmers are roasters and packagers of coffee. Before
comng to Fres-co, Bodell had worked for PrintPak, another
fl exi bl e packagi ng conpany involved in the coffee industry.
Bodel | 's sales territory for Fres-co was the
sout heastern United States and the Caribbean. 1In 2004, Bodel
was responsi ble for about $4 mllion of packaging sales and $2.5
mllion in equi pnent sales.
On June 25, 1998, about three weeks before he began
wor ki ng at Fres-co, Bodell signed a Confidentiality and Non-
Conpetition Agreenent ("the 1998 Agreenent"). See Conpl. Ex. A
On July 15, 1999, Bodell signed a new Confidentiality and Non-
Conpetition Agreenent ("the 1999 Agreenent"). See Conpl. Ex. B.
Bodel | was not paid extra noney to sign the 1999 Agreenent. ? Al
350 Fres-co enployees -- fromthe | owest clerical or maintenance
worker to the firms senior officers -- had to sign the sane non-
conpete agreenent, and no enpl oyee was pernmtted to negotiate the
terns of the 1999 Agreenent.

The 1998 Agreenent provided, inter alia, that:

During the course of his/her enploynent, and
for a period of two (2) full years after the
term nati on thereof under any circunstances

2At the Novenber 10 hearing, Lawence Ashton, Fres-co's
Executive Vice President, testified that all enployees signed the
1999 Agreenent at the tinme of their appraisal. |If they signed
it, they were eligible for a later pay raise. Two enployees did
not sign and were purportedly let go for other reasons. Neither
M. Ashton nor any other Fres-co representative has offered any
evi dence that M. Bodell or any enpl oyee received noney or other
benefits when he or they signed the 1999 Agreenent.
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or for any reason, Enployee shall not
directly or indirectly solicit business from
engage i n, be enployed by, contract with, or
ot herwi se do business with any clients,
customers, or conpetitors of Fres-co if such
business is of a type which was perforned by
Fres-co or could be perforned by Fres-co

wi t hout the express specific witten consent
of Fres-co.

Compl. Ex. A Y 7.
In the 1999 Agreenent, the formstates that for one
year after the enployee stops working at Fres-co, he or she would
not becone an enpl oyee of a Fres-co conpetitor "in any 'Line of
Busi ness,'" as defined in the agreenent, and that he or she would
not "solicit business from contract with, be enployed by, or
ot herwi se do business with any custonmer of Fres-co or assist any
ot her person or entity in doing so in any 'Line of Business'"
(the "non-conpete"”). 1d. Y 7. Paragraph seven of the 1999
Agr eenent provides that:
During the course of his/her enploynent, and
for a period of one (1) full year after the
term nation thereof under any circunstances
or for any reason, Enployee shall not
directly or indirectly whether as owner,
sharehol der, director, partner or enployee or
in any other capacity:
a) conpete with Fres-co in any "Line of Business";
b) accept enploynment with or be enployed (as an
enpl oyee, consultant or in any other
capacity) by a conpetitor of Fres-co in any
"Li ne of Business"; or

C) solicit business from contract
wi th, be enployed by, or otherw se
do business with any customner of
Fres-co or assist any other person

or entity in doing so in any "Line
of Busi ness".



As used in this paragraph "Line of Business"
nmeans and i ncl udes:

1) t he manuf acture, design,
devel opnent, service, distribution
or sale of flexible packaging
equi pment and/or materials for use
i n packagi ng any products for which
custoners or prospective customners
of Fres-co have, at any tine during
the two (2) year period immediately
precedi ng term nation of
enpl oynent, purchased or contracted
to purchase equi pnent and/ or
materials from Fres-co (or any
affiliate of Fres-co) and shall in
any event include, but not be
l[imted to Coffee, Pet Food,
Agricul tural Chem cals and
pol yners; and

2) any other |ine of business
conducted by Fres-co on the date of
term nation of enploynment or then
i n devel opnent by Fres-co.

The foregoing prohibition concerning
conpetition shall apply to the geographic
areas in which Fres-co has engaged in any
busi ness activities (including but not
limted to, product sales, marketing or
shi pnents) during the two (2) year period
prior to term nation of enploynent.

The formalso calls on the enpl oyee not to disclose any of Fres-

co's confidential information (the "confidentiality clause").

ld. 1 3.

After |eaving Fres-co, Bodell began working for Utra

Fl ex Packaging Corp. ("Utra Flex"), a Fres-co conpetitor.

Despite the restrictions contained in the 1999 Agreenent, Bodell

contacted at | east nine of Fres-co's custoners, eight of whom had

relationships with Utra Flex prior to Bodell starting at that

conpany.

To date, Fres-co has not |ost any noney as a result of
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Bodel | ' s departure six nonths ago.

Fres-co sued Bodell, seeking injunctive and declaratory
relief on three counts: (1) breach of contract (based on
solicitation); (2) m sappropriation of trade secrets and
confidential and proprietary information; and (3) tortious
interference with existing and prospective contractual and
busi ness relations (for which Fres-co al so seeks damages). At
the same tine that it filed the conplaint, Fres-co filed a notion
for a tenporary restraining order and a prelimnary injunction,
and the tenporary restraining order was, as noted, denied after a
hearing on July 12, 2005.

After expedited discovery, Fres-co renewed its request
for a prelimnary injunction, one somewhat narrower than the
remedy demanded in the conplaint. Fres-co requested that we
enjoin Bodell fromworking in the coffee flexible packaging or
machi nery business in North Anerica or the Caribbean, and
revealing any of Fres-co's trade secrets or confidential
information. At the close of a hearing on this notion on
Novenber 10, 2005, parties agreed that the record on the notion
shoul d be submtted as a trial of the action on the nerits,

pursuant to Fed. R Cv. P. 65(a)(2).

Legal Anal ysis

When ruling on a notion for a prelimnary injunction,
Courts consider four factors: "[A] the likelihood that the

applicant will prevail on the nerits at final hearing; [B] the



extent to which the plaintiffs are being irreparably harnmed by
t he conduct conplained of; [C] the extent to which the defendants
will suffer irreparable harmif the prelimnary injunction is

issued; and [D] the public interest.” Qpticians Ass'n of Anerica

v. I ndependent Opticians of America, 920 F.2d 187, 191-92 (3d

Cr. 1990) (quoting Bill Blass, Ltd. v. Saz Corp., 751 F.2d 152,

154 (3d Cir.1984)). Since this is now procedurally a trial on a
final injunction, we no |longer look to |likelihood of success, but
rather to success itself, and balance the equitable factors.

3 we first

Because this case is governed by Pennsyl vani a | aw,
assess whether Fres-co's non-conpete | anguage i s enforceabl e

under the Commopnweal th's | aw.

| . Non- conpet e agreenents under Pennsyl vani a | aw

Pennsyl vania courts "permt the equitable enforcenent
of post-enploynent restraints only where they are [1] incident to
an enpl oynment relation between the parties to the covenant, [2]
the restrictions are reasonably necessary for the protection of
the enployer, and [3] the restrictions are reasonably limted in

duration and geographic extent." Sidco Paper Co. v. Aaron, 351

A 2d 250, 252 (Pa. 1976). The Pennsyl vani a Supreme Court has

cautioned that "restrictive covenants are not favored in

®The 1999 Agreenent states that it "shall be construed and
interpreted according to the | aw of the Commonweal t h of
Pennsylvania." See Conpl. Ex. B { 11. Pennsylvania |law directs
courts presiding over contract disputes to honor parties' choice-
of -1 aw provisions. See Nationwide Miut. Ins. Co. v. West, 807
A 2d 916, 920 (Pa. Super. Ct. 2002). Accordingly, we do so here
and apply Pennsyl vani a | aw.




Pennsyl vani a and have been historically viewed as a trade
restraint that prevents a forner enployee fromearning a living."

Hess v. Gebhard & Co. Inc., 808 A 2d 912, 917 (Pa. 2002).

Because restrictive covenants restrain an enployee's trade, they

"are strictly construed agai nst the enployer.” All-Pak, Inc. v.

Johnston, 694 A 2d 347, 351 (Pa. Super. C. 1997).

A. | ncident to an enploynent relation

When eval uati ng whet her a non-conpete agreenent is

"incident to an enploynment relation,” Pennsylvania courts

consi der whet her adequate considerati on supports the agreenent.
"If an enpl oynment contract containing a restrictive covenant is
entered into subsequent to enploynent, it nust be supported by
new consi derati on which could be in the formof a correspondi ng
benefit to the enployee or a beneficial change in his enploynent

status." Mdydern Laundry & Dry Cean v. Farrer, 536 A 2d 409, 411

(Pa. Super. Ct. 1988). Since Fres-co and Bodell entered into the
1999 Agreenent nore than a year after Bodell began working for
Fres-co, the non-conpete clause cannot be enforced unl ess Bodel l
recei ved some "new consi deration.”

According to the | anguage of the 1999 Agreenent, Bodel
signed it "in consideration of the nullification of a prior
confidentiality and non-conpetition agreenent." Conpl. Ex. B,
| ntroduction. The 1999 Agreenent differed fromthe 1998
Agreenment in that it (1) reduced the restricted period fromtwo

years to one year; (2) introduced and defined the phrase "line of



busi ness;" and (3) elimnated a |iquidated damages provi sion.
Fres-co characterizes these | essened restrictions as

consi der ati on. See John G Bryant Co., Inc. v. Sling Testing &

Repair, Inc., 369 A 2d 1164, 1169 (Pa. 1977) (finding

consi deration where a | ater agreenent |essened restrictions of an
earlier covenant).

However, as Fres-co has conceded, the conpany had
enpl oyees sign the 1999 Agreenent because it was concerned that
the 1998 Agreenent m ght be unenforceably overbroad. Def.'s
Qop' n Ex. 3, Ashton Dep. 141-42, Aug. 29, 2005. If the 1998
Agreenent is unenforceable, there were no prior restrictions on
Bodel | 's post-Fres-co activity.* In that case the 1999
Agreenent's non-conpete | anguage woul d not decrease the period of
a restriction (as Fres-co contends), but rather it would increase
restrictions on Bodell's post-Fres-co activity by creating a new
a one-year restriction where none existed before. This hardly
constitutes consideration.

Mor eover, Fres-co admts that every enpl oyee, however
lowy, had to sign the sanme 1999 Agreenent and was not permtted
to negotiate any terns. Fres-co argues this was done for
consi stency across the organi zation. No doubt this nethod was
adm ni stratively conveni ent and achi eved consi stency, but whet her

such an agreenent was perm ssible under Pennsylvania lawis quite

“As will be seen, our analysis reveals that the 1999
Agreenent is unenforceably overbroad. Since Fres-co concedes
that the 1998 Agreenent is even broader, it, too, nust be
unenf or ceabl e.



a different matter. Lacking consideration since gratuitously
sought, the 1999 Agreenent fails to satisfy Pennsylvania's
requirenents and is thus unenforceable on this basis al one.

B. Restrictions reasonably _
necessary for enployer's protection

Pennsyl vani a | aw recogni zes that non-conpetition
agreenments can protect legitinmate business interests and that
these include "trade secrets of an enployer, custoner goodwll °
and specialized training and skills acquired fromthe enpl oyer."

Therno-Guard, Inc. v. Cochran, 596 A 2d 188, 193-94 (Pa. Super.

Ct. 1991) (footnote added). At the sanme tinme, such agreenents
may not be used to "elimnat[e] or repress[] conpetition or to
keep the enpl oyee from conpeting so that the enpl oyer can gain an

econom ¢ advantage." Hess v. Cebhard & Co. Inc., 808 A 2d 912,

920-921 (Pa. 2002).

Fres-co argues that its non-conpete form protects
| egiti mate business interests -- custonmer goodw || and trade
secrets. Wiile Fres-co identifies protectabl e business
interests, the terns of the non-conpete formfar exceed what is

reasonably necessary to protect them The form s | anguage covers

®> The Pennsyl vani a Suprene Court has defined goodwill "as
t hat which represents a preexisting relationship arising froma
conti nuous course of business . . . . [and] the positive
reputation that a particul ar business enjoys." Hess v. Gebhard &
Co. Inc., 808 A 2d 912, 922 (Pa. 2002) (internal quotations and
citations omtted).

W will assune there may be sone aspect of "trade secret” in
t he packagi ng machi nes Fres-co makes. It is, however, undi sputed
that nost of Fres-co's enployees -- and nost assuredly Bodell --
are not engineering or technical personnel.
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not only custoners in the coffee market, but all "lines of

busi ness" for Fres-co and "any affiliate of Fres-co,"
"includ[ing], but not limted to Coffee, Pet Food, Agricultural
Chem cal s and polyners.” See Conpl. Ex. B Y 7(c)(1). Fres-co's
"affiliates" include an Italian conpany, CGoglio, Def.'s Opp' n EX.
3, Ashton Dep. 132:22-24, and a Chi nese conpany, Goglio Tiangin,
which is owed by GoPack, an Italian conpany, see id. 133:2-17.
Therefore, the form |l anguage by its terns reaches at |east four

i ndustries on three continents. This international cross-

i ndustry protection is unquestionably broader than is necessary
to protect any legitimte concerns Fres-co m ght have as they
relate to a sal esperson who sold for themin the coffee market in
t he sout heastern United States and the Cari bbean.

C. Restrictions reasonably limted
in duration and geographi c extent

A final consideration under Pennsylvania | aw i s whet her
the restrictions inposed are reasonably limted in duration and
geographi c extent. Bodell concedes that one year may be
reasonabl e, but takes issue with the geographic scope, which, as
al ready discussed, is international both by its terns and as
proposed for our nodification.

We note that Fres-co's notion seeks a narrower
prohi bition than what is contained in its latest iteration of the
non-conpete form specifically one that woul d prohibit Bodel
fromoperating in the North American and the Cari bbean coffee

mar ket s. Because the parties have requested a final decision on
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the nerits, we nust exam ne the express terns of the non-conpete.
We first note Fres-co's argunent that a restriction
covering territory congruent with the scope of its coffee nmarket
i s reasonabl e under Pennsylvania |law. Wile courts have upheld
this principle, such cases typically involve covenants with fewer

deficiencies that the one we exanm ne today. See, e.qg., Viad

Corp. v. Cordial, 299 F.Supp.2d 466, 477 (WD. Pa. 2003)

(uphol di ng non-conpetition covenant covering United States and
Canada where enpl oyer marketed and sold in those areas and
defendants did not chall enge the geographi c scope); Prison

Health Servs. v. Umar, No. 02-2642, 2002 U S. Dist. LEXIS 12267,

at *19-20 (E.D. Pa. May 8, 2002) (upholding five-year nationw de
nonconpetition agreenent where the court found no doubt that

consi deration was given); QVC v. Bozek, No. 96-1756, 1996 U. S

Dist. LEXIS 4770, at *10 (E.D. Pa. Apr. 12, 1996) (finding a one-
year nationw de nonconpetition provision reasonabl e because QVC
conduct ed busi ness through national broadcasts and defendant had
recei ved consi deration).

The non-conpete at issue here is not even limted to
Bodel|'s former sales territory (the states of the old
Conf ederacy and the Caribbean), nor even to his industry (coffee
packagi ng products). It is thus inpermssibly broad in
geogr aphi ¢ scope.

Having failed to neet Pennsylvania' s standard for
enforceability of non-conpetes, Fres-co cannot succeed on the

nmerits and therefore is not entitled to injunctive relief.

11



1. Reform ng the Non-conpete Language

Fres-co asks that if this Court finds the 1999
Agreenent overly broad, we should narrow it and apply injunctive
relief to the non-conpete as we have nodified it. Wile the non-
conpete i s unenforceabl e because of overbreadth and | ack of
consideration, we wll assune for the purposes of this
reformati on anal ysis that Bodell received consideration for the
1999 Agreenent. Is reformation warranted in this case?

The Pennsyl vani a Suprene Court has repeatedly held that
"where the covenant inposes restrictions broader than necessary
to protect the enployer . . . a court of equity nay grant
enforcenent limted to those portions of the restrictions which
are reasonably necessary for the protection of the enployer."”
Sidco, 351 A 2d 250, 254 (Pa. 1976) (citing nmany cases in support
of this proposition). Bodell concedes that this Court can
exercise its broad discretion in fashioning an injunction that
enforces a nodified version of the restrictive covenant, but he

argues that it should not, relying primarily on Reading Aviation

Service, Inc. v. Bertolet, 311 A 2d 628 (Pa. 1973).

I n Readi ng Avi ation, the Pennsyl vani a Suprene Court

upheld a lower court's refusal to grant an injunction for a non-
conpete that was unlimted in tine and space. The court noted
that the "inherently unequal bargaining positions" of enployers
and enpl oyees required covenants of non-conpetition to be closely
scrutinized. 1d. at 630. It found that the "open-ended

restrictions” on the enpl oyee inposed "an unconsci onabl e burden

12



on his ability to pursue his chosen occupation” and that the
restrictions were "far greater than are reasonably necessary" for
the enployer's protection. [d. The court considered the
possi bl e adverse effects of courts rewiting such agreenents to
meke them reasonable, nanely that "[t] he objection to such a
practice is that it tends to encourage enployers . . . possessing
superi or bargai ni ng power over that of their enployees . . . to
i nsi st upon unreasonabl e and excessive restrictions, secure in
the knowl edge that the prom se may be upheld in part, if not in
full.” [d. at 630-31 (quoting 8 1647C of WIlliston's treatise on
contracts, Third Ed. 1972).

Fres-co argues that the 1999 Agreenent's provisions "do

not run afoul of Reading Aviation; to the contrary, they are well

within cases |like Bell Fuel and Sidco," Pl."s Mem 14, which are

two | ater cases that di scussed Reading Aviation. W therefore

exam ne Sidco Paper Co. v. Aaron, 351 A 2d 250 (Pa. 1976), and

Bell Fuel Corp. v. Cattolico, 544 A 2d 450 (Pa. Super. Ct. 1988).

In Sidco, the Pennsylvania Suprene Court enphasized

t hat Readi ng Aviation concerned a geographically unlimted

covenant that could have been Iimted at the tine the contract

was forned. See Sidco Paper Co. v. Aaron, 351 A 2d 250, 256-57

(Pa. 1976) (upholding grant of prelimnary injunction enforcing a
t wo- year non-conpete where terns of covenant limted it to
enployer's trade territory and enployer further limted

i njunction to defendant sal esperson's specific territory). Sidco

expl ai ned that:

13



This sort of gratuitous overbreadth mlitates

agai nst enforcenent because it indicates an

intent to oppress the enployee and/or to

foster a nonopoly, either of which is an

illegitimate purpose. An enployer who

extracts a covenant in furtherance of such a

pur pose conmes to the court of equity with

uncl ean hands and is, therefore, not entitled

to equitable enforcenent of the covenant.

ld. 257.

Fres-co contends there is no "intent to oppress” here
because the restriction is only for one year and because Bodell's
agreenment covers only coffee, which is only a portion of the
entire flexible packaging industry. However, by its express
terns, the non-conpete is not |imted to the coffee industry, nor
to the region in which Bodell worked, nor to the Fres-co
custonmers Bodel |l contacted while an enpl oyee there, nor even to
the Fres-co custoners in existence when Bodell left. Al such
limtations could have been included in the 1999 Agreenent
W t hout sacrificing the consistency that Fres-co sought and still
protecting |legitimte busi ness concerns.

Furthernore, the non-conpete applies to any |ine of
busi ness "in devel opnent by Fres-co" at the time of an enpl oyee's
departure. Fres-co admts that Bodell would not have been
famliar with all of the Fres-co projects in devel opnent when he

left,® yet its non-conpete seeks to legally bind himto exactly

® The deposition of Lawence Ashton, Fres-co's Executive
Vice President, is instructive:

Q Can you nane any project that was in devel opnent [in
May 2005] ?
A Not with any reasonable certainty.
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such know edge. Such vagueness in terns means any enpl oyee

| eaving Fres-co would do so at his or her peril. This is
precisely the type of abuse of an enployer's vastly superior
bar gai ni ng power that the Suprene Court of Pennsylvania condemed

in Reading Aviation. G ven that Fres-co could have inserted such

limting provisions in the 1999 Agreenent, but chose not to,
reformation here would effectively ratify "gratuitous
over breadth" and the oppression that has occurred. ’

In Bell Fuel, 544 A . 2d 450 (Pa. Super. Ct. 1988), the

enpl oyer, Bell Fuel Corporation, sought to enforce a covenant

Q Okay. You would agree with nme that M. Bodell would
not have been famliar with all of the projects under
devel opnment by Fres-co in May of '05; is that correct?

A | would agree he woul d not be aware, yes.
Q He woul d not be aware?
A Correct.

Def.'s Opp'n Ex. 3, Ashton Dep. 20:9-18.

"W note that the non-conpete is not the only provision
denmonstrating Fres-co's desire to oppress its enployees. The
first provision of the 1999 Agreenent, which is cognate to the
first provision of the 1998 Agreenent, states, in |anguage
per haps nore suitable for one entering religious orders, that:

Enpl oyee shall devote the whole of his/her tine, attention,
al |l egiance, loyalty, effort, and energies to the perfornmance

of his/her duties as an enpl oyee of Fres-co, and to the
advancenent of Fres-co's legitimte business interests and
shall not, either directly or indirectly, alone or in
partnershi p, be enployed or engaged by any other conpeting
busi ness, person or entity, be connected with or concerned
in any other conpeting business in any manner or fashion
during the termof his/her enploynent (except that Enpl oyee
may own | ess than one percent of the common stock of any
publicly traded corporation.

Compl. Ex. B f 1 (enphasis added).
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that, inter alia, restrained Anthony Cattolico, Jr. from

"contact[ing] or solicit[ing] custoners of the Conpany"” after
enpl oynent with Bell ceased. |d. at 452. The Superior Court of
Pennsyl vania, in reversing the trial court's conclusion that the
covenant was void on its face and unnodifiable, found that the
trial court had inappropriately anal ogi zed that case to Reading
Avi ati on.

Readi ng nerely requires us to refuse to
enforce any covenant that is manifestly
unreasonable in light of the enployer's needs
and i s excessively burdensone to the enpl oyee
i n pursuing his occupation. Thus, the
guestion is overall reasonabl eness, to be

j udged agai nst the enpl oyer's needs and the

i mpact on the enployee. In the instant case,
the inpact on the enployee is |limted to the
inability directly to lure away Bell's
custonmers. If Cattolico wi shes, he may set up
shop next door to Bell in a directly
conpetitive business or he may work for any
of Bell's conpetitors. He sinply may not
solicit Bell's custonmers or use or disclose
Bell's protectible confidential business
information. Thus, the covenant is not prim
faci e unreasonable within the hol di ng of
Readi ng Avi ation.

Id. at 459.
Bell Fuel's facts plainly differ fromthose here.

While Cattolico could still pursue his chosen profession under
Bell's non-conpete, Fres-co nost certainly seeks to prevent
Bodell fromworking in his chosen industry. Applying Bell Fuel's
framework of "overall reasonabl eness,” we bal ance Fres-co's
legitimate interests in protecting custonmer goodw || and such
trade secrets as it has against Bodell's inability to work

anywhere on this continent (and in several foreign countries) in
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t he profession in which he has spent nore than seven years. ®

Fres-co cites several other cases to support its
argunent that this Court should apply Pennsylvania law to reform
the 1999 agreenent and enforce it as nodified. In two cases,

i ncluding one this Court decided, the facts differed critically
in that the covenants at issue suffered fromrelatively mnor

defects. See Vector Sec., Inc. v. Stewart, 88 F. Supp. 2d 395,

400 (E.D. Pa. 2000) ("Wiile the covenant limts to sone degree
the custoner base from which the defendants may draw, the clause
does not prohibit themfromworking in the alarmsecurity field
or fromconpeting with Vector for new subscribers."); C, Inc.
v. Tauman, No. 98-1144, 1998 U.S. Dist. LEXI S 4383, at *8-17
(Apr. 3, 1998) (Dalzell, J.) (reformng a contract by altering
its termafter concluding that the fairly narrow restrictive
covenant was supported by consideration and, except for a flaw in
its duration, was valid and enforceable).

Anot her recently decided case bears a cl oser
resenbl ance to the facts here, yet inportant differences exist.

Coventry First, LLC v. Ingrassia, No. 05-2802, 2005 U.S. Dist.

LEXIS 13759, at *26-27 (E.D. Pa. July 11, 2005) (narrow ng the

terns and the geographic scope fromthe United States, Puerto

8 Fres-co was willing to hire Bodell after he had worked for
a conpetitor, PrintPak, and had himcontinue calling on his
former PrintPak's clients without apparent offense to Fres-co's
conpetition sensibilities. Having benefitted fromthe experience
and custoner contacts that Bodell gained working for a
conpetitor, Fres-co now wants to ensure that no other conpany can
do what it did with Bodell.
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Ri co and Canada to the defendant enployee's forner five-state

territory). Notably, Coventry First found the non-conpete at

I ssue was supported by consideration, and that the plaintiff
enpl oyer was likely to succeed on the nerits, in part because of
t he defendant's questionable activities while still in the
plaintiff's enploy. [d. at *26-27. 1In this case, we have
al ready shown why the non-conpete fails under Pennsylvania |aw
for |ack of consideration, and Fres-co has not inpugned the
quality of Bodell's record while working as a Fres-co enpl oyee.
Sitting in equity, a court has broad powers to craft
appropriate injunctive relief, but it nust carefully weigh all
the facts of the case in deciding what is equitable. The cases
Fres-co cites are not in the sane | eague as this case, largely
because the | anguage of those covenants was narrower. Here we
are asked to either enforce the non-conpete or conpletely rewite
it and then enforce it. If we were to do the latter, perhaps
Bodel | would get sonme limted relief and Fres-co's legitinmate
interests would be protected, but we would then sanction Fres-
co's choice to make all of its 350 enpl oyees sign a gratuitously
over broad non-conpete | acking in consideration. This is precisely
the "heads the enployer wins, tails the enployee |oses"” situation
agai nst which the Pennsylvania Suprene Court set its face in

Readi ng Avi ati on.

We cannot ignore the Pennsylvania Suprene Court's
adnonition that restrictive covenants are di sfavored and

"historically viewed as a trade restraint that prevents a forner
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enpl oyee fromearning a living." Hess, 808 A 2d at 917. Wen
covenants are included in agreenents to "elimnat[e] or repress|]
conpetition or to keep the enpl oyee fromconpeting so that the
enpl oyer can gain an econom ¢ advantage, the covenant will not be
enforced.” 1d. at 920-921. G ven the over-reaching terns of
Fres-co's non-conpete adhesion form we cannot view it as

anyt hing other than a restraint unnecessarily preventing Bodel
fromearning his living in the business he knows. Even if Bodel
had received consideration for the 1999 Agreenent, it would be
inequitable to reformthat form under these highly oppressive

ci rcunst ances.

Havi ng recogni zed an overbreadth problemwth its 1998
Agreenent, Fres-co failed properly to address it. Now it asks
this Court to take on a wholesale rewiting that properly bel ongs
to corporate decision-nakers working with their counsel. W
decline this expansive invitation to exercise our equitable
powers to help this enployer stifle legitimte conpetition by a

sal esman nerely seeking to ply his trade.

Concl usi on

Fres-co's non-conpetition | anguage contained in its
1999 Agreenent is unenforceable for |ack of consideration and
overbreadth. Moreover, for the reasons discussed, this is a case
in which granting relief would be inequitable. W therefore deny
Fres-co's notion for a final injunction. An appropriate O der

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRES- CO SYSTEM USA, | NC. ) G VIL ACTI ON
V.

ROBERT BODELL
NO. 05-3349

ORDER

AND NOW this 15th day of Novenber, 2005, upon
consideration of plaintiff's renewed notion for prelimnary
i njunction (docket entry #14) and defendant's response thereto
(docket entry #18), and after a hearing at which the parties
agreed that the record and this notion should be submtted as a
trial of the action on the nerits pursuant to Fed. R Cv. P.
65(a)(2), and in accordance with the acconpanyi ng Menorandum it
i s hereby ORDERED t hat:

1. Plaintiff's notion is DEN ED, and

2. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A



FRES- CO SYSTEM USA, | NC. ) ClVIL ACTI ON
V.

ROBERT BODELL : NO. 05- 3349

JUDGVENT
AND NOW this 15th day of Novenber, 2005, in accordance
with the acconpanying Order and Menorandum JUDGVENT |S ENTERED
in favor of defendant Robert Bodell and against plaintiff Fres-co

System USA, Inc.

BY THE COURT:

Stewart Dal zel |, J.
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