IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN J. CU E : ClVIL ACTI ON
VS.

NO. 05-CVv-4771
NORDSTROM | NC.

VEMORANDUM AND ORDER

JOYNER, J. Novenber 1, 2005

This case is before the Court for disposition of Defendant’s
Motion to Stay Judicial Proceedings Pending Arbitrati on and
Plaintiff’s Cross-Mdtion to Strike Defendant’s Mdtion to Stay.

For the reasons set forth in the paragraphs which follow, the
defendant’s notion to stay is granted and the plaintiff’s notion
i's deni ed.

Hi story of the Case

This case arose out of Plaintiff, John Cuie’'s term nation
fromhis enploynent wth defendant Nordstrom on August 9, 2004.
On Septenber 6, 2005, M. Cuie filed a conplaint in this Court
alleging that, in termnating him Defendant Nordstrom
intentionally and unlawful Iy di scrim nated agai nst hi m because of
his race and in retaliation for opposing discrimnatory tactics
inviolation of Title VII of the Cvil R ghts Act of 1964, 42

U S.C. 82000e, et. seq., and 42 U. S.C. 81981. Inasnuch as the



plaintiff had signed an arbitration agreenent when he comrenced
enpl oynent at Nordstronmis Perineter Mall store in Atlanta, GA
Def endant now noves to stay the judicial proceedings in this
matter pending arbitration.

St andards Governing Motions to Stay Pending Arbitration

Motions to conpel arbitration are reviewed under the well -
settled sunmary judgnent standard set forth in Fed. R Cv.P.

56(c). Zinmer v. CooperNeff Advisors, Inc., G v.A No. 04-3816,

2004 U. S. Dist. LEXIS 25465 at *15 (E.D. Pa. Dec. 20, 2004),

citing Bellevue Drug Co. v. Advance PCS, 333 F. Supp.2d 318, 322

(E.D.Pa. 2004). See Also, Berkery v. Cross Country Bank, 256

F. Supp. 2d 359, 364, n.3 (E.D.Pa. 2003). Thus, the noving party
must prove through “pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with
affidavits, if any...that there is no genuine issue of materi al
fact and that the noving party is entitled to judgnent as a
matter of law.” 1d., quoting Fed. R Gv.P. 56(c). Additionally,
this Court “must consider all of the non-noving party’s evidence
and construe all reasonable inferences in the |ight nost
favorable to the non-noving party.” 1d.

Di scussi on

Ceneral ly speaking, arbitration is a matter of contract and
a party cannot be required to submt to arbitration any dispute

whi ch he has not agreed to so submt. AT & T Technologies, Inc.




V. Communi cations Workers of Anerica, 475 U. S. 643, 648-649, 106

S.Ct. 1415, 1418, 89 L.Ed.2d 648 (1986). The Feder al
Arbitration Act, 9 U S.C. 81, et. seq. codifies Congress’ desire
to uphold private arbitration agreenents that produce pronpt and
fair dispute resolution without involving the courts. In
furtherance of this interest, a court must scrupul ously honor the
bargains inplicit in such agreenents and interfere only when an

award is seriously problematic. Brentwood Medical Associates v.

United M ne Wirkers of Anerica, 396 F.3d 237, 239 (3d Cr 2005).

The Act also provides that a court nust stay its proceedings if
it is satisfied that an issue before it is arbitrable under the
agreenent and it authorizes a federal district court to issue an
order conpelling arbitration if there has been a failure, neglect
or refusal to conply with the arbitration agreenent.

Shear son/ Aneri can Express, Inc. v. MMhon, 482 U S. 220, 226,

107 S. Ct. 2332, 2337, 96 L.Ed.2d 185 (1987), citing 9 U.S.C. §83

and 4.1

1 Specifically, the relevant sections of the Arbitration Act provide as

follows in pertinent part:
8§2. Validity, irrevocability and enforcenent of agreements to arbitrate

A witten provision in any maritime transaction or a contract evidencing
a transaction involving comrerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction, or the refusa

to performthe whole or any part thereof, or an agreement in witing to
submit to arbitration an existing controversy arising out of such a
contract, transaction, or refusal, shall be valid, irrevocable, and

enf orceabl e, save upon such grounds as exist at law or in equity for the
revocati on of any contract.

83. Stay of proceedings where issue therein referable to arbitration



The U. S. Suprene Court has made clear that the FAA applies
to all arbitration agreenents involving interstate comerce,

i ncl udi ng enpl oynent contracts. See, Crcuit Gty Stores, Inc.

v. Adans, 532 U.S. 105, 121 S.C. 1302, 149 L.Ed.2d 234 (2001).
Statutory clains also nay be the subject of an arbitration

agreenent, enforceable by the FAA. Glner v. Interstate/Johnson

Lane Corp., 500 U. S. 20, 26, 111 S.C. 1647, 1652, 114 L.Ed.2d 26
(1991). Although all statutory clainms nmay not be appropriate for
arbitration, having nmade the bargain to arbitrate, the party
shoul d be held to it unless Congress itself has evinced an
intention to preclude a waiver of judicial renedies for the
statutory rights at issue; it is therefore the burden of the

party seeking to avoid arbitration to show Congressi onal

If any suit or proceeding be brought in any of the courts of the United
States upon any issue referable to arbitration under an agreement in
witing for such arbitration, the court in which such suit is pending,
upon being satisfied that the issue involved in such suit or proceeding
is referable to arbitration under such an agreenent, shall on
application of one of the parties stay the trial of the action unti
such arbitrati on has been had in accordance with the terms of the
agreement, providing the applicant for the stay is not in default in
proceeding with such arbitration

84. Failure to arbitrate under agreement; petition to United States
Court having jurisdiction for order to conpel arbitration; notice and
service thereof; hearing and determination

A party aggrieved by the alleged failure, neglect, or refusal of another
to arbitrate under a witten agreenent for arbitration may petition any
United States district court which, save for such agreenent, would have
jurisdiction under Title 28, in a civil action or in admralty of the
subject matter of a suit arising out of the controversy between the
parties, for an order directing that such arbitration proceed in the
manner provided for in such agreenment...The court shall hear the
parties, and upon being satisfied that the maki ng of the agreenment for
arbitration or the failure to conply therewith is not in issue, the
court shall nake an order directing the parties to proceed to
arbitration in accordance with the terns of the agreenent...
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intention to preclude arbitration. [d. |In determ ning whether
statutory clains may be arbitrated, the court nmust first ask
whet her the parties agreed to submt their clains to arbitration
and then ask whet her Congress has evinced an intention to
preclude a waiver of judicial renedies for the statutory rights

at issue. Geen Tree Financial Corp. v. Randol ph, 531 U S. 79,

90, 121 S. Ct. 513, 521, 148 L.Ed.2d 373 (2000); Shearson/Anerican

Express, Inc. v. MMhon, 482 U S. at 227, 107 S.Ct. at 2337.

Furthernore, before a federal district court entertaining a
notion to conpel arbitration may order a reluctant party to
arbitrate, the FAA further requires the court “to engage in a
l[imted reviewto ensure that the dispute is arbitrable—/.e.
that a valid agreenent to arbitrate exists and that the specific
di spute falls within the substantive scope of that agreenent.”

Berkery v. Cross Country Bank, 256 F.Supp.2d at 364, quoting

Pai neWebber, Inc. v. Hartmann, 921 F. 2d 507, 511 (3d Cr. 1990).

See Also, Lomax v. Wodnen of the Wirld Life | nsurance Society,

228 F. Supp. 2d 1360, 1362 (N.D.G. 2002) (“In order to determ ne
whet her arbitration should be conpelled, the Court nust assess
whether: (1) there is a valid witten agreement to arbitrate; (2)
the issue sought to be arbitrated is arbitrable under the
agreenent; and (3) the party asserting the clains has failed or
refused to arbitrate the clains.”)

In determ ning whether a valid arbitration agreenent exists



under the FAA, “the federal policy encouragi ng recourse to
arbitration requires federal courts to look first to the rel evant

state | aw of contracts.” Spinetti v. Service Corporation

International, 324 F.3d 212, 214 (3d G r. 2004), citing First

Options of Chicago, Inc. v. Kaplan, 514 U. S. 938, 944, 115 S. C

1920, 1924, 131 L.Ed.2d 985 (1995). Bullick v. Sterling, Inc.,

Cv. A No. 03-6395, U S Dst. LEXIS 21128 at *8 (E. D.Pa. Cct.

21, 2004), citing Spinetti, supra. Applying the relevant state

contract law, a court nmay also hold that an agreenent to
arbitrate i s “unenforceabl e based on a generally applicable

contractual defense, such as unconscionability.” Parilla v. |AP

Worl dwi de Services, VI, Inc., 368 F.3d 269, 276 (3d Cr. 2004).

See Al so, Doctors Associates, Inc. v. Casarotto, 517 U S. 681,

687, 116 S.Ct. 1652, 1656, 134 L.Ed.2d 902, 909
(1996) (“[ G eneral ly applicable contract defenses, such as fraud,
duress, or unconscionability, may be applied to invalidate
arbitration agreenents w thout contravening 82. [citations
omtted]... Courts may not, however, invalidate arbitration
agreenents under state |aws applicable only to arbitration
provi sions.”)

In this case, there is no dispute that the plaintiff
“knowi ngly” agreed to arbitrate “any covered cl ai m between
[ hi meel f] and Nordstrom including but not limted to harassnent

and discrimnation...” (Arbitration Agreenent, f1). Plaintiff



I i kewi se does not contend that Congress evinced an intention in
either Title VII or 81981 to preclude arbitration.? Accordingly,
we turn now to an exam nation of the relevant state | aw of
contracts.

In so doing, we note at the outset that the Arbitration
Agreenment which the plaintiff signed provided at paragraph 5
thereof, that “[t]his Agreenent, as well as all terns and
condi tions of ny enploynent, shall be governed by and shall be
interpreted in accordance with the Federal Arbitration Act (FAA
and the laws of the state of Georgia.” Although he |ater was
transferred to the Nordstromstore in King of Prussia, PA he
apparently did not sign a new agreenent. As it appears froma
reading of Plaintiff's conplaint that his clains arise out of his
enpl oynment at both the Atlanta, Georgia and King of Prussia,
Pennsyl vani a stores, we now exam ne both Georgia and Pennsyl vani a
| aw to determ ne whether or not the arbitration agreenent at

i ssue is enforceable.?

2 Rather, M. Cuie first argues that, after pursuing the first two
steps in Nordstronis dispute resolution process, he was unable to obtain a
request for arbitration formfromthe defendant’s Hunan Resources Depart nent
and was thus unable to initiate the arbitration process. Second, plaintiff
contends, Defendant prevented him*“fromaffording arbitrati on fees and ot her
fees” by, inter alia, failing to pay himin full for work perforned after his
wr ongful di scharge and by appealing his claimfor unenpl oynent conpensation
benefits.

3 Page 8 of the Nordstrom Di spute Resol ution Program Bookl et reads in

pertinent part:
“I1f you transfer to another Nordstrom |l ocation or your enployment is

term nated, the Dispute Resolution Programstill applies to you for any
di spute that arose in connection with your enploynent in Georgia.”
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The basic requirenents for a binding contract are
essentially the same under the | aws of both Pennsyl vani a and
Georgia: (1) afirmor definite offer, (2) an acceptance by which
the second party agrees to be bound by the terns of the offer and

(3) a bargained-for consideration. See, G tizens Trust Bank v.

Wite, 274 Ga. App. 508, 510, 618 S.E. 2d 9 (2005); Tunman v.

CGenesi s Associates, 935 F. Supp. 1375, 1389 (E.D.Pa. 1996);

Jenkins v. County of Schuylkill, 441 Pa. Super. 642, 658 A 2d 380,

383 (1995). Here, it clearly appears fromthe pleadi ngs and
materials of record that Nordstrom s Di spute Resol ution Policy
and Arbitration Agreenent were nmade a part of Defendant’s offer
of enploynment to Plaintiff and that Plaintiff acknow edged both
by signing his enploynent application and the Arbitration
Agreenent itself. For his part, Plaintiff accepted that offer
by signing the agreenment and conmenci ng enpl oynent with the
def endant conpany. Indeed, the ternms for acceptance and a
recitation of the consideration is provided in paragraph 10 of
the Arbitration Agreenent:

“l understand that | would not be or remain enployed by

Nor dstrom absent signing this Agreenent. M signature bel ow
acknow edges | understand and agree that in consideration

for ny enploynment with Nordstrom Inc., | agree to the
Nor dstrom Di spute Resolution Program” (Enphasis in
original)

As Nordstrom enpl oyed Plaintiff and Plaintiff worked for
Nordstrom for nearly four years, we find that adequate

consi deration existed to support the instant contract/agreenent
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to arbitrate.

We next ascertain whether the scope of plaintiff’s clains
agai nst Nordstromfall within the scope of the Arbitration
Agreenent. In so doing, we again review the |anguage of the
Agreenent itself which further provides, in relevant part:

My signature bel ow acknowl edges that | have read and
understand the Nordstrom Di spute Resol uti on bookl et
(“Program booklet”), and that | agree to arbitrate any

di spute, claim or controversy that is covered in the
Program bookl et (“covered clainf) against Nordstrom Inc.,
its officers, directors, shareholders, current and former
enpl oyees, or others in their personal or official capacity,
arising out of ny enploynment or the term nation of ny

enpl oynent. Nordstrom al so agrees to arbitrate any matter
covered by this Arbitrati on Agreenment (“Agreenent”). |
UNDERSTAND THAT BY SI GNI NG THI S AGREEMENT, | KNOW NGLY AGREE
AND CONSENT TO ARBI TRATE ANY COVERED CLAI M BETWEEN MYSELF
AND NORDSTROM | NCLUDI NG BUT NOT LI M TED TO HARASSMVENT AND
DI SCRI M NATI ON, AS MORE CLEARLY DEFI NED I N THE PROGRAM

BOOKLET. | EXPLICITLY WAIVE MY RIGHT TO A JURY TRI AL OR
BENCH TRI AL ON ANY CLAI M5 | NVOLVI NG EMPLOYMENT DI SPUTES
BETVWEEN MYSELF AND NORDSTROM | al so understand that some

clainms may not be submtted to arbitration, as listed in the
Program bookl et .

Under the heading “What Clains are Covered,” the Dispute
Resol uti on Program Bookl et provides:

I nstead of courtroomlitigation, You nust use the Nordstrom
D spute Resolution Programto resolve work-rel ated probl ens
you have now or in the future against Nordstrom its
officers, directors, sharehol ders, enployees or others in
their personal or official capacity. The Dispute Resol ution
Program covers these legally protected rights:

. Clainms for unlawful harassnent, including but not
l[imted to sexual harassnent.

. Clainms for unlawful discrimnation, including, but not
limted to, clains based on race, sex, marital status,
sexual orientation, religion, national origin, clains

9



based on age under the Age Discrimnation in Enpl oynent
Act, or clains based on disability under the Anericans
with Disabilities Act.

Any claimfor wages or other conpensation.

Clains for breach of any contract, covenant or warrant
(express or inplied).

Tort clainms, including, but not limted to, negligent
hiring, supervision or retention, assault, battery,
tortious interference with contract, tortious
interference with prospective business relations,

def amati on, slander, |ibel, invasion of privacy, false
light, or negligent or fraudulent m srepresentation;
however, any clains covered under the exclusivity
provi sions of worker’s conpensation | aws shall be
brought through the Labor and Industrial Relations
Comm ssi on.

Clainms for wongful term nation, including but not
limted to retaliatory discharge cl ai ns.

Clainms for violation of any federal, state or other
governnmental |aw, statute, regulation or ordi nance.

In |like fashion, under the heading “Wat C ains are Not Covered,”

t he Bookl et st ates:

The Di spute Resol ution Program Does not Cover:

Any crimnal conplaint or proceeding.

Restitution by an enployee for a crimnal act for which
he or she has been found guilty, or has pled guilty or
no contest.

Clains for benefits or other relief under any enpl oyee
benefit or workers conpensation plan sponsored by the

conpany.
Any claimby the conpany for equitable relief for

enpl oyee viol ation of contract, covenant agai nst
conpetition or the use or disclosure of trade secrets
or other confidential information.

Clainms for unenploynent insurance benefits.

10



G ven that Plaintiff’s conplaint alleges that Nordstrom
unlawful ly term nated his enploynent as a sales person in the
cosnetics departnent on the basis of his race (African Anerican)
in violation of Title VII and Section 1981, we find that the
clainms at issue here clearly fall within the scope of the
Arbitration Agreenent. As mandatory arbitration of the specific
clainms brought by plaintiff under Title VII and Section 1981 does
not offend federal policy under the FAA nor do those sections
prohi bit enployers fromrequiring mandatory arbitration of
enpl oynment di sputes as a condition of enploynment, we turn nowto
the i ssue of whether or not a generally applicable contractual
defense woul d render the agreenent to arbitrate unenforceable

here. See, e.qg., Caley v. @l fstream Aerospace Corp., 333

F. Supp. 2d 1367, 1378, 1379 (N.D. Ga. 2004), citing inter alia,

Crcuit Cty Stores, Inc. v. Adans, 532 U S. at 123 and Weks v.

Harden M g. Corp., 291 F.3d 1307, 1310 (11'" Cir. 2002).

O course, the burden of proving a generally applicable

contract defense lies with the party challenging the contract

provision. Lloyd v. Hovensa, LLC , 369 F.3d 263, 274 (3d Cr
2004). Unconscionability is a defensive contractual remedy which
serves to relieve a party froman unfair contract or from an

unfair portion of a contract. Harris v. Green Tree Financia

Corp., 183 F.3d 173, 181 (3d Cir. 1999). *“Under Pennsylvani a

| aw, the test for unconscionability is whether one of the parties
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| acked neani ngful choi ce about whether to accept the provision or
contract in question and the chall enged provision or contract

unreasonably favors the other party to the contract.” Bullick v.

Sterling, Inc., supra., quoting Zunpano v. Qmi point

Conmmuni cations, Cv. A No. 00-595, 2001 U S. Dist. LEXIS 376 at

*5 (E.D.Pa. Jan. 18, 2001).

As does Pennsylvania, CGeorgia courts generally consider a
variety of factors in deciding clains of unconscionability, which
have been divided into procedural and substantive el enents.

Jenkins v. First Anerican Cash Advance of Georgia, 400 F.3d 868,

875 (11'M Cir. 2005). Procedural unconscionability addresses the
process of making the contract, while substantive
unconscionability | ooks to the contractual terns thensel ves.

Id., quoting NEC Technologies, Inc. v. Nelson, 267 Ga. 390, 478

S.E.2d 769, 771-771 (1996); Harris v. Green Tree Financial Corp.

183 F. 3d at 181 (“[Procedural] unconscionability involves, for
exanple, ‘material, risk-shifting’ contractual ternms which ‘are
not typically expected by the party who is being asked to assent
to themi and ‘often appear in the boilerplate of a printed
form’ (citation omtted) Substantive unconscionability refers to
contractual terns that are unreasonably or grossly favorable to
one side and to which the disfavored party does not assent.

Thus, unconscionability requires a two-fold determ nation: that

the contractual terns are unreasonably favorable to the drafter
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and that there is no neaningful choice on the part of the other
party regardi ng acceptance of the provisions.”) Stated otherw se,
bot h procedural and substantive unconscionability nmust be present
for a court to determne that an arbitration clause is

unconsci onabl e. Zimer v. Cooper Neff Advisors, Inc., 2004 U. S.

Dist. LEXIS 25465 at *19.

In this case, the plaintiff argues that he should not be
required to resolve his dispute through arbitrati on because the
Nordstrom Arbitrati on Agreenment and Di spute Resol ution Program
require himto i ncur what he submts are unfair costs and fees.

Arbitration costs are directly related to a litigant’s
ability to pursue a claimand, as the U S. Suprene Court has
recogni zed, “the existence of large arbitration costs could
preclude a litigant fromeffectively vindicating her statutory

rights in the arbitral forum” Blair v. Scott Specialty Gases,

283 F. 3d 595, 605 (3d Cr. 2002), quoting Geen Tree Financi al

Corp. v. Randolph, 531 U S. at 90, 121 S.C. at 513. The nere

exi stence of a fee-splitting provision in an agreenent is not,
however, sufficient in and of itself to satisfy a claimant’s
burden of proving |ikelihood of incurring prohibitive costs.
Blair, 283 F.3d at 610.

Wiile the courts have yet to specifically define what
guantum of proof is required to sustain a clainmant’s burden of

provi ng such prohibitively expensive arbitration costs as would

13



render an arbitration agreenent unenforceable, G een Tree

dictates that such an anal ysis be undertaken on a case-by-case

basis. See, e.q., Spinetti, 324 F.3d at 216-217. ("W are

satisfied that the district court’s analysis properly followed

the case-by- case teachings of G een Tree on howto decide if a

cost-splitting provision in an arbitration agreenent denies
potential litigants the opportunity to vindicate their statutory
rights.”) Although G een Tree does not provide us with a
standard for how detailed the show ng of prohibitive expenses
must be to support the conclusion that the provision, at m ninmm
i s unenforceabl e, several courts have taken a stab at outlining
the proper formula. Spinetti, 324 F.3d at 217, citing, inter

alia, Morrison v. Crcuit Cty Stores, Inc., 317 F.3d 646, 663

(6" Cir. 2003)(holding that potential litigants nust be given
the opportunity to denonstrate that potential costs are great
enough to deter themand simlarly situated individuals from
seeking to vindicate their federal statutory rights,) and

Bradford v. Rockwell Seniconductor Systens, Inc., 238 F.3d 549,

556 (4'" CGir. 2001)(stating that the appropriate inquiry is one
that focuses on the claimant’s ability to pay the arbitration
fees and costs and whether these are substantial enough to deter
the bringing of clains.)

In this case, the Arbitration Agreenent states the follow ng

with regard to fees and expenses:
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The arbitration shall be arbitrated by one arbitrator in
accordance with the National Rules for the Resolution of
Enpl oyment Di sputes of the American Arbitration Association

(“AAA”). | understand that | will be required to pay the
first $140 of the costs of conmencing an arbitration with
the AAA and that the renmi nder of these costs will be paid

by Nordstrom subject to a subsequent award by the
arbitrator. The decision or award of the arbitrator shal
be final and binding upon the parties. The arbitrator shal
have the power to award any types of |egal or equitable
relief that would be available in a court of conpetent
jurisdiction, including, but not limted to, the costs of
arbitration, attorney fees and punitive damages for causes
of action when such damages are avail abl e under the | aw
Any arbitral award may be entered as a judgnent or order in
any court of conpetent jurisdiction. | agree that any
relief or recovery to which | amentitled fromany clains
arising out of ny enploynent, termnation of enploynent, or
any claimof unlawful discrimnation shall be limted to

t hat awarded by the arbitrator.

According to page 5 of the Dispute Resolution Program bookl et,

To use the arbitration process, a filing fee and
arbitrator’s fee nust be paid. The filing fee is an

adm ni strative expense charged by the AAA for coordinating
the process. The arbitrator’s fee is the paynment for his or
her services.

The AAA filing fee will be at |east $500. Your share of
this cost is $140 and nust be paid when you subnit your
request for arbitration. Nordstromw |l then pay the

remai nder of the AAA filing fee. Nordstromw ||l also pay
all of the arbitrator’s fee and any other AAA administrative
expenses.

If the arbitrator finds conpletely in your favor, Nordstrom
will reinburse your portion. |If Nordstrominitiates the
arbitration, you pay no filing or arbitrator’s fees.

In addition to the above fees and expenses, you nust al so

pay:

. Your attorney fees, if you choose to have |egal
representation.

. Any costs for wtnesses you call (other than Nordstrom

managenent w t nesses).
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. Any costs to produce evidence you request, including,
but not limted to, deposition costs or discovery
requests.

. Your costs for a stenographic recordi ng and/ or
transcript...

In certain cases, attorney fees nay be assessed agai nst you
or Nordstrom Here are sonme guidelines to keep in mnd

1. The arbitrator may award to you or Nordstrom
reasonabl e attorney fees as may be authorized by applicable
| aw. For exanple, the arbitrator may assess attorney fees
agai nst you or Nordstromif either party makes a claimthat
is frivolous, or is factually or legally groundless, or if
there is a witten agreenent that provides for a paynent of
attorney fees.
2. | f you use a nethod other than arbitration to resol ve
a covered claim the arbitrator may require you to pay
reasonabl e attorney fees or other expenses Nordstromincurs
in resolving the situation and obtaining dismssal of your
actions. Likew se, Nordstrom can be assessed reasonabl e
attorney fees if the conpany fails to use arbitration for
resolving a covered claim
I n support of his argunment, Defendant proffers only (1)
copi es of correspondence between hinself and his various
Nor dst r om manager s and/ or Human Resources personnel reflecting
that he had difficulties getting along with his counter manager
at the Atlanta store and that Nordstromterm nated his enpl oynent
on the basis of his having been accused of sexual harassnent by
anot her enpl oyee at the King of Prussia store, (2) copies of his
pay statenents reflecting that Nordstromwas | ate paying his
wages on at | east one occasion and (3) a letter fromthe Georgia
Depart ment of Labor indicating that Nordstromhad withdrawn its

appeal from a decision by the unenpl oynent conpensation clains
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exam ner awarding Plaintiff unenpl oynent benefits. Thus, in this
case also “[n]Jotably mssing is any show ng of financi al
wherew t hal, such as incone statenents or statenents of net worth
of the plaintiff or any affidavit or evidence show ng how the
potential for fee-shifting of attorney’s fees is tantanmount to
the *existence of large arbitration costs which could preclude a
l[itigant such as Plaintiff fromeffectively vindicating his
federal statutory rights in the arbitral forum’” Bel | evue

Drug, 333 F.Supp.2d at 331, quoting Geen Tree, 531 U.S. at 90.

Under the Arbitration Agreenent’s provisions recited above,
it is clear that the only expense which the plaintiff wll
absolutely incur is his share of the initial arbitration filing
fee. He may also, if he chooses to hire an attorney, request a
st enographi c or deposition transcript and/or call w tnesses other
t han Nor dstrom managenent enpl oyees, incur costs attendant
thereto. However, given that Plaintiff’s share of the
arbitration initiation costs are capped at $140, sonme $90 /ess
than what he spent in initiating this civil action here and that
he woul d |i kewi se expend nonies for attorney’s and witness fees
and deposition and other transcriptions if the case were all owed
to proceed in the district court, we cannot find arbitration
under the agreenent to arbitrate at issue here to be so
prohi bitively expensive as to render it unenforceable. See, 28

U S. C 81914(a)(requiring the party initiating a civil action in

17



district court to pay a filing fee of $250). In all other
respects, the costs and expenses which plaintiff nmay incur are
whol |y specul ative and, as we have previously opined,
“Plaintiff’s specul ati on about prohibitive costs...is not enough
to invalidate an otherw se enforceable arbitration provision.”

&Goodman v. ESPE Anerica, Inc., Cv. A No. 00-Cv-862, 2001 W

64749 (E. D.Pa. Jan. 19, 2001).

For all of these reasons, we shall deny the plaintiff’s
notion to strike, and shall grant the defendant’s notion to
conpel arbitration and stay these judicial proceedi ngs pendi ng
arbitration of the plaintiff’s clains in this matter.*

An order foll ows.

4 Indeed as noted in footnote 1 above, the renedies of a stay of

proceedi ngs and an order compelling arbitration are provided for under
Sections 3 and 4 of the FAA, 9 U S.C. 883 and 4.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN J. CU E : ClVIL ACTI ON
VS.

NO. 05-CVv-4771
NORDSTROM | NC.

ORDER

AND NOW this 1st day of Novenber, 2005 upon
consi deration of Defendant’s Mdtion to Stay Judicial Proceedings
Pending Arbitration and Plaintiff’s Mdtion to Stri ke Defendant’s
Motion to Stay, it is hereby ORDERED t hat the Defendant’s Mbtion
is GRANTED, the Plaintiff’s Mdtion is DENIED and the parties are
DI RECTED to inmediately submt this matter to arbitration in
accordance with the terns of the Nordstrom Arbitration Agreenent
and Di spute Resol ution Program

I T 1S FURTHER ORDERED that all judicial proceedings in this
matter are STAYED pending the arbitration proceedi ngs and the
Clerk of Court is directed to place this matter into G vil

Suspense pendi ng the outcone of arbitration.

BY THE COURT:

s/J. Curtis Jovyner
J. CURTI S JOYNER, J.
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