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Counsel in this case have managed to generate a great
deal of procedural confusion. The litigation stens from an
altercation between plaintiff Antonio Curtis, then a ninth-grade
hi gh school student, and a teacher, the defendant M chael Mull an,
in February 2003. M. Curtis, through his parent and natural
guardi an, sued M. Miullan in the Court of Comon Pl eas of
Phi | adel phia County, alleging only state-law clainms (assault and
battery, negligence, etc.).

Sone nonths later, in August 2005, M. Curtis, who had
attained his majority in the interim brought a second action in
the Court of Common Pl eas of Phil adel phia County, against the
School District of Philadelphia. The conplaint in that action
contains but a single count, entitled “Claimfor Negligence,” but

paragraph 6 of Count | includes the foll ow ng avernents:



“6. The aforesaid accident was caused solely by the
negligent, wllful and wanton actions of the defendant
in one or nore of the foll ow ng ways:

(h) Establishing policies that were violative and
unconstitutional on the United States
Constitution, particularly the Fourth and
Fourteenth Amendnent.”

After the second conpl aint was served, counsel for the
Cty, who represented M. Miullan as well as the Cty of
Phi | adel phia, joined wth counsel for plaintiff in both actions
in filing a notion to have the two cases consolidated. On
Septenber 7, 2005, the Conmmon Pleas Court entered a stipul ated
order consolidating the two cases “for the purposes of discovery
and arbitration hearing only, with an arbitration date of March
30, 2006, at 9:30 a.m, in conformty with Philadelphia CGv. R
1303(e).

On Septenber 15, 2005, the defendants renpved the
consolidated cases to this court, on the theory that plaintiff
was asserting a claimarising under the United States
Constitution. Plaintiff has filed a notion for remand, opposed
by the defendants.

| conclude that the case should be remanded to the
Court of Common Pleas, for several reasons. In the first place,
it is not clear that any of plaintiff’s clains arise under the
United States Constitution. Plaintiff seens to be accusing the

School District of negligence only, and it is not clear that

“right to relief under state law requires resolution of a



substantial question of federal |law in dispute between the

parties.” Franchise Tax Bd. v. Construction Laborers Vacation

Trust,463 U.S. 13, 103 S. C. 2846. The “nmere presence of a
federal issue in a state cause of action does not automatically

confer federal question jurisdiction.” Merrell Dow

Phar maceuticals Inc. v. Thonpson, 478 U.S. 804, 813, 106 S. Ct

3229. A reasonable interpretation of plaintiff’s conpl aint
against the Gty is that, as a result of the Gty s state-|aw
negl i gence, plaintiff suffered damages equival ent to what a
Fourth Amendnent viol ati on woul d have produced.

In the second place, it is far fromclear that the
limted consolidation of the two cases would suffice to warrant
renoval of the earlier case, which was not renovable, and as to
whi ch renoval would plainly be untinely.

| need not dwell upon these issues, however, since, in
my view, defendants are estopped fromrenoving either case by
seeking affirmative relief in the state court, and, in
particular, by stipulating to submt the cases to arbitration on
a specified date.

For all of these reasons, the case will be remanded to
the Court of Common Pl eas of Phil adel phia County.

An Order foll ows.
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ORDER

AND NOW this 1st day of Novenmber 2005, IT IS ORDERED:
1. Plaintiff’s notion to remand i s GRANTED.
2. These cases (i.e., the consolidated cases

capti oned above) are hereby REMANDED to the Phil adel phia Court of

Common Pl eas.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




