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VEMORANDUM AND ORDER

Fullam Sr. J. Cct ober 24, 2005

The naned plaintiffs were enpl oyed by the defendant
Stork Bronswerk, Inc. as netal workers in various capacities, at
t he Kvaerner Phil adel phia Shipyard. Stork Bronswerk was a
subcontractor of Kvaerner. |In August 2002, Kvaerner entered into
a collective bargaining agreenent with the Phil adel phia Metal
Trades Council covering Kvaerner’s enpl oyees. Under the terns of
that coll ective bargaining agreenent, Kvaerner was authorized to
subcontract work to nonunion concerns such as Stork Bronswerk, so
| ong as such subcontractors becane signatories to the collective
bar gai ni ng agreenent, agreed to pay uni on-scal e wages, and agreed
to deduct fromthe wages of the subcontractors’ enployees an
anount equivalent to union dues, and to remt that sumto the
uni on.

According to plaintiffs’ conplaint, Stork Bronswerk did
becone a signatory to the Kvaerner-union CBA, and did collect and
pay over the equivalent of union dues fromplaintiffs and its

ot her enpl oyees, but did not pay plaintiffs wages at the union



scale. Plaintiffs assert that they first | earned that they were
not being paid the union rate in June 2005, after which they
pronptly instituted this |awsuit.

Plaintiffs filed their conplaint in the Court of Common
Pl eas of Phil adel phia County, on behalf of thenselves and a
variousl y-described class. In the caption, and at various parts
of the conmplaint, plaintiffs purport to be acting on behal f of
any and all persons enployed by Stork Bronswerk at the Kvaerner
Shi pyard. El sewhere in the conplaint, they propose to represent
a class consisting of all enployees of any and all subcontractors
at the Phil adel phia Shi pyard, who may |ikew se not have been
receiving the full anount of wages due.

Def endants renoved the action to this court, on the
theory that plaintiffs’ clains arise under section 301 of the
Labor Managenent Rel ations Act, 29 U S.C. § 185, and that
plaintiffs’ state-law clains are preenpted. Plaintiffs have now
filed a notion to remand the action to state court, asserting
that their clains arise under state |aw and are not preenpted.

Def endant s oppose remand, and have also filed notions to dism ss
the conplaint inits entirety.

|. The Mdtion to Renmand

The defendants were entitled to renpve the case to
federal court if plaintiffs’ conplaint asserted clains arising
under federal law. On the issue of renopval, we are not concerned

with whether plaintiffs assert valid clains under federal |aw,



but nerely whether they assert clainms under federal law. On that
narrow i ssue, the answer is apparent. Plaintiffs attached the
col | ective bargaining agreenent (or pertinent sections of it) to
their conplaint as an exhibit. They charge both defendants with
breach of contract, and the only contract to which Kvaerner is a
party is the collective bargaining agreenent. Plaintiffs claim
to be at least third-party beneficiaries of the collective

bar gai ni ng agreenent, and they are seeking to enforce its terns
agai nst both defendants. The notion to remand will be deni ed.

1. The Mdtions to Dismss

Assuming as correct all of the allegations of
plaintiffs’ conplaint, there is no basis for inposing liability
upon the defendant Kvaerner. Kvaerner was not obligated to pay
plaintiffs wages in any anount. The contractual duty to pay
plaintiffs at union scale — if there was such a contractua
obligation — was that of Stork Bronswerk, plaintiffs enployer.
Under any view of the matter, therefore, plaintiffs have failed
to state valid clains against Kvaerner, and their conplaint is
subject to dism ssal under Fed. R Cv. P. 12(b)(6).

Plaintiffs assert that the defendant Stork Bronswerk
breached its contract and is liable to themfor breach of
contract. This is indeed problematic. The only contracts
plaintiffs were parties to were their respective enpl oynent
contracts, and there is no contention that the defendant Stork

failed to pay themin accordance with their enploynent contracts;

3



that is, they presumably agreed to work for the wages they were
actually paid. Does the fact that, unknown to plaintiffs, their
enpl oyer had prom sed soneone el se that they would be paid a
hi gher anmount render that higher anpbunt a term of the enpl oynent
contract?

| need not dwell upon these issues, because under any
view of the matter, plaintiffs can only succeed if they have the
right to enforce the paynment ternms of the collective bargaining
agreenent signed by Stork Bronswerk. And, under famliar
principles of labor law, plaintiffs cannot enforce the CBA
agai nst their enployer w thout establishing that the union has
breached its obligation of fair representation. And, of course,
plaintiffs nmust first exhaust their contractual grievance

renedies. Vaca v. Sipes, 386 U S 171, 87 S. . 903 (1967);

United Parcel Service v. Mtchell, 451 U S. 56, 67 L. Ed. 2d 732

(1981).

View ng, in conbination, the collective bargaining
agreenent between Kvaerner and the union, and the provisions
under which Stork Bronswerk becane a signatory to that agreenent,
it is clear that the parties to those agreenents contenpl ated
that the specified grievance nechani smwould apply not only to
uni on nmenbers, but also to the nonuni on enpl oyees of
subcontractors. Al parties agree that, in fact, plaintiffs have

never attenpted to file and pursue a grievance concerning their



rates of pay. Plaintiffs cannot prevail in this action wthout
havi ng done so.

I[1l. dass Action Allegations

In view of the conclusions expressed above, it is
unnecessary to address the nunmerous problens associated with
plaintiffs’ class allegations. Since the clainms of the naned
plaintiffs are being dism ssed, the class action allegations have
becone noot.

An Order foll ows.
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AND NOW this 24th day of October 2005, IT IS ORDERED

1. Plaintiffs’ notion to remand this action to the
Court of Common Pl eas of Phil adel phia County is DEN ED

2. This action is DISM SSED w th prejudice.

3. The application for class certification is DEN ED,

as noot.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




