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Before the Court is Khalil Abdul Hakim s Mdtion to Vacate, Set
Asi de or Correct Sentence pursuant to 28 U.S.C. 8§ 2255. A hearing
was held on the Mtion on April 21, 2005.! For the follow ng
reasons, the Mtion is denied.
l. BACKGROUND

On June 6, 2002, Khalil Abdul Haki m(“Hakini) was convicted by
a jury of one count of conspiracy to conmt arnmed robbery in
violation of 18 U S.C. 8§ 371; one count of armed bank robbery in
violation of 18 U . S.C. 8§ 2113(d); one count of using and carrying
a firearmin relation to a crinme of violence in violation of 18
USC 8§ 924(d)(1); and one count of wusing, carrying, and
brandishing a firearm in relation to a crinme of violence in
violation of 18 U S.C 8§ 924(c)(1)(A(ii); arising out of the
Novenber 28, 2001 arned robbery by two nen of the PNC Bank branch
| ocated at Main and Hamlton Streets in Norristown, Pennsylvania

(the “Bank”). On Septenber 30, 2002, after his Mtion for a New

'Haki m was permitted to suppl enment the grounds set forth in
his Motion by Affidavit submtted on July 15, 2005. The Gover nnent
responded to said Affidavit on August 29, 2005.



Trial and pro se Motion for Arrest of Judgnent were denied, Hakim
was sentenced to 136 nonths inprisonnent, five years of supervised
rel ease, restitution in the amount of $14,698.00 and a speci al
assessnent of $400.00. Hakim has brought this Mtion for relief
pursuant to 28 U S.C. 8§ 2255 based upon his counsel’s alleged
i neffectiveness.
1. LEGAL STANDARD
28 U.S.C. §8 2255 provides as foll ows:

A prisoner in custody under sentence of a

court established by Act of Congress claimng

the right to be rel eased upon the ground that

the sentence was inposed in violation of the

Constitution or laws of the United States, or

that the court was wthout jurisdiction to

i npose such sentence, or that the sentence was

i n excess of the maxi mum aut hori zed by | aw, or

is otherw se subject to collateral attack, may

nove the court which inposed the sentence to

vacate, set aside or correct the sentence.
28 U S.CA § 2255. “Section 2255 does not provide habeas
petitioners with a panacea for all alleged trial or sentencing

errors.” United States v. Rishell, Crim No. 97-294-1, Cv. A No.

01- 486, 2002 W. 4638, at *1 (E.D. Pa. Dec. 21, 2001) (citation

omtted). In order to prevail on a Section 2255 notion, the
movant's claimed error of law nust be constitutional,
jurisdictional, “a fundanental defect which inherently results in

a conplete mscarriage of justice,” or “an om ssion inconsistent

with the rudinmentary demands of fair procedure.” HIl v. United

States, 368 U S. 424, 428 (1962).



[11. DI SCUSSI ON

Haki masserts thirteen clains for relief pursuant to 28 U. S. C.
8§ 2255 based upon the ineffective assistance of his trial counsel,
Davi d Kozl ow, Esquire, which he has grouped into the foll ow ng four
categories: 1) Kozlowwas ineffective for failingto file a notion
to suppress evidence of an out-of-court identification of Hakim
from a picture taken by a surveillance canmera at the bank; 2)
Kozl ow was ineffective for failing to object to the prosecutor’s
references to Hakim s religious faith in the wake of the terrori st
attack of Septenber 11, 2001; 3) Kozl owwas ineffective for failing
to make an adequate i nvestigation of potential alibi wtnesses; and
4) Kozl ow was ineffective for failing to nake tinely and adequate
objections to the prosecution’s prejudicial interjections into the
trial proceedings and m scel | aneous additional clains.

In Strickland v. Washington, 466 U S. 668 (1984), the United

States Suprene Court held that crimnal defendants have a Sixth
Amendnent right to “reasonably effective” | egal assistance,” id. at
687, and determned that a defendant claimng ineffective
assi stance of counsel nmust show the foll ow ng:

First, the defendant nust show that counsel’s
performance was deficient. This requires
showi ng that counsel was not functioning as
the “counsel” guaranteed by the Sixth
Amendnent . Second, the defendant nust show
that the deficient performance prejudiced the
defense. This requires show ng that counsel’s
errors were so serious as to deprive the
defendant of a fair trial, a trial whose
result is reliable.



Id. In order to neet his burden of proving ineffectiveness, a
“def endant nust show that counsel’s representation fell below an
obj ecti ve standard of reasonabl eness.” 1d. at 688. The Petitioner
“must identify the acts or om ssions of counsel that are alleged
not to have been the result of reasonable professional judgnent.
The court mnust then determne whether, in light of all the
ci rcunstances, the identified acts or om ssions were outside the
wi de range of professionally conpetent assistance.” [|d. at 690.
“I'n evaluating counsel’s performance, [the Court is] ‘highly
deferential’ and ‘indul ge[s] a strong presunption’ that, under the
ci rcunst ances, counsel’s challenged actions ‘mght be considered

sound . . . strategy.’” Buehl v. Vaughn, 166 F.3d 163, 169 (3d

Cr. 1999) (quoting Strickland, 466 U.S. at 689). “Because counsel

is afforded a wide range within which to nmake deci sions w thout
fear of judicial second-guessing, . . . it is ‘only the rare claim
of ineffectiveness of counsel that should succeed under the
properly deferential standard to be applied in scrutinizing

counsel’s performance.’” 1d. (quoting United States v. Gay, 878

F.2d 702, 711 (3d Gr. 1989)).
| f a def endant shows t hat counsel’s perfornmance was defi ci ent,

he then nust show that the deficient performance prejudiced the

defense. Strickland, 466 U S. at 687. “This requires show ng that
counsel’s errors were so serious as to deprive the defendant of a

fair trial, atrial whose result is reliable.” 1d. The defendant



must show that “there is a reasonable probability that, but for
counsel ' s unprofessional errors, the result of the proceedi ng woul d
have been different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” 1d. at 694.

A. Qut -of -Court ldentification

Haki m cl ai ns that Kozl ow was ineffective in failing to file a
motion to suppress evidence of Mlvin Boone’'s out-of-court
identification of Hakimfrom a bank surveillance photograph taken
during the robbery (the “Photograph”). The Photograph shows the
two nmen who conmtted the robbery. Haki m maintains that this
evi dence shoul d have been suppressed because the police procedure
used with respect to this identification was unduly suggestive and
created a substantial risk of msidentification.

Boone, who was Haki nmi s busi ness partner in Boone's Mving and
Haul i ng, identified Haki mfromthe Photograph when it was shown to
him by Detective Raynond E. Enrich of the Norristown Police
Departnent during the police investigation of the robbery. Kozl ow
objected to introduction of evidence of that out-of-court
identification during the Governnent’s direct exam nati on of Boone,
and that objection was sustained by the Court. (6/4/02 NT. at
115-119.) Boone did, however, nmake an in-court identification of
Haki mfromthe Phot ograph during direct exam nation. (ld. at 132.)
Boone based his in-court identification of Hakim from the

Phot ograph on the thousands of tines he had seen Haki m during the



ten years they had been acquai nted prior to Novenber 2001. (ld. at
131.)

Al t hough Boone’s out-of-court identification of Haki mwas not
i ntroduced i nto evidence prior to Boone’ s cross-exam nati on, Kozl ow
el ected to cross-exam ne Boone about it. The Court approaches its
exam nation of Kozlow s decision to use this evidence, with the
presunption that such decision was sound trial strategy. United

States v. Digregorio, Crim No. 99-144-01, Cv.A No. 03-1853, 2004

W 1964875, at *2 (E.D. Pa. Aug. 12, 2004) (noting that “an
informed decision not tofile [a nption to suppress] is entitledto
t he same neasure of deference we grant to counsel’s other strategic
deci sions.”).

Kozl ow has explained to the Court that his strategy was to
show t hat Boone’s identification of Hakim fromthe Phot ograph was
not credi ble because it was initially suggested by Detective Enrich
and because Boone and Janmes Gray (a fornmer enployee of Boone’s
Movi ng and Haul i ng) had reason to |ie about whet her Haki m appeared
in the Photograph.? (4/21/05 N T. at 21.) Boone testified on
cross-exam nation that, at Detective Emich’ s request, he had gone
to the Norristown police station to neet wwth Detective Emich who

showed him a picture taken during the robbery.® (6/4/02 N T. at

2Gray al so nade an in-court identification of Hakimfromthe
Phot ograph during the trial. (6/5/02 N.T. at 51-52.)

®Boone testified that he net with Detective Enrich twi ce and,
on one of those occasions, he was acconpanied by Janes G ay.
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169, 182.) Boone also testified that Detective Enrich told him
that he knew the identities of the individuals in the photograph
bef ore he asked Boone if he could identify either individual. (ld.
at 182.) During his cross-exam nation of Boone, Kozl ow al so asked
himto confirm testinony he gave during the April 2002 suppression
hearing held in this case about his neeting with Detective Enrich.
(ILd. at 185.) Boone confirnmed that he had testified at the
suppression hearing that, when Emich asked him to exam ne the
phot ograph, he believed that Enrich thought that he (Boone) or
James Gray was one of the individuals in the photograph. (ld. at
185.)

Kozl ow used Boone’ s testinony about his neeting with Detective
Emrich, and Boone's identification of Hakim from the Photograph
during that neeting, to undermne Boone’'s credibility in his
closing argunent. Kozlow argued to the jury that the quality of
t he Photograph is poor and that the only corroborating evidence
t hat Haki m appears in the Photograph conmes fromthe testinony of
Boone and Gray, both of whom are convicted fel ons who had reasons
totestify falsely against Hakim (6/5/02 N.T. at 117, 119, 128.)

In light of all of these circunstances, the Court finds that
Haki m has not overcone the presunption that Kozlow s decision to

use Boone’'s out-of-court identification of Hakimin an attenpt to

(6/4/02 NT. at 176.) Boone could not recall whether G ay was with
himthe time he identified Hakimfromthe bank surveill ance photo.
(ILd. at 180.)



show t hat Boone was not a credible witness should be “considered

sound trial strategy.” Strickland, 466 U S. at 689. The Court

further finds, accordingly, that Kozlow was not ineffective for
failing to nove to suppress Boone’'s out-of-court identification of
Hakim Hakinms Mtion is, therefore, denied with respect to this
ground for relief.

B. References to Hakinis Religious Faith

Haki m argues that he was denied effective assistance of
counsel when his attorney failed to object to the prosecutor’s
references to his religious faith, and the passing of his passport
tothe jury, in the wake of the terrorist attacks of Septenber 11
2001. Petitioner’s trial began June 3, 2002, | ess than nine nonths
after Septenber 11, 2001. Haki m maintains that the Assistant
United States Attorney commented about his faith, and showed his
passport to the jury, in order to inflanme and prejudice the jury in
t he wake of Septenber 11.

The only evidence before the jury of Hakinis religious
affiliation came through the direct exam nation of Boone by the
Governnment. Boone testified, in support of his identification of
Haki m that he had known Haki mfor approximtely 10 years and that
they were very close friends. (N T. 6/4/02 at 92.) |In describing
his long relationship with Hakim and explaining why he entered
into a business partnership with Hakim Boone testified that both

he and Haki mare Muslins, that Hakimis very intelligent, and that



Haki m t aught spiritual classes which Boone attended, during which
Haki m woul d read the Koran and |ead prayer, in both English and
Ar abi c. (N.T. 6/4/02 at 92-93.) Hakimis claim of ineffective
assi stance of counsel is based upon Kozlow s failure to object to
the Assistant United States Attorney’'s references to this
testi nony, and the passing of Hakinm s passport to the jury, during
cl osing argunent. During his closing argunent, the Assistant
United States Attorney said the foll ow ng:

Now, he also told you that he had net the
def endant, he had known him for about ten
years, they were both nenbers of the sane
religious conunity, Mislins. The defendant
occupied the role of the Iman, the spiritua
| eader of the congregation and that he | ooked
up to him he admred him He said, he was
teacher, he was the | eader.

And as you will see fromthe defendant’s
passport and I — and | urge you to take the
time to look at this passport, not only from
the standpoint of identification, but the
facial hairs that was [sic] described by
Seqora Ward and the skin tone color. But you
may renenber that | asked the question of M.
Boone, he’'s the spiritual |eader? Yes. He
speaks Arabic and English. And if you wll
| ook in the passport, you will notice that in
1996, the defendant visited Saudi Arabia and
there are a nunber of other stanps in the
passport, all showi ng that he’s a worldly man,
he’s well travel ed.

(N.T. 6/5/02 at 100.) Kozlow did not object to this reference to
Hakimis religious affiliation. Kozl owhas explained his failureto
obj ect as foll ows:

Frankly, 1 think that at the tinme it really
didn’t strike ne as all that inportant and |



was probably distracted with other things. 1In

retrospect, | probably woul d have objected if
| had to do it again and nove for a mstrial
because | filed post-verdict notions and

rai sed that issue when | thought about it and
had sufficient tine toreally reflect onit.
(4/21/05 N.T. at 31.)

Hakim previously raised this reference to his religious
beliefs, and the passing of his passport to the jury, as grounds
for a newtrial in his Post Verdict Mdtion for a New Trial. Since
Kozl ow di d not object to those references or to the passing of the
passport at trial, the Court considered Hakim s argunent accordi ng

to the plain error standard. See United States v. Jones, 404 F.

Supp. 529, 539 (E.D. Pa. 1975) (“In the absence of plain error,
matters not called to the attention of the trial judge cannot be
subsequently raised in the post trial stages of the proceeding.”)
Federal Rule of Crim nal Procedure 52 provides that “[p]lain errors
or defects affecting substantial rights nmay be noticed although
they were not brought to the attention of the court.” Fed. R
Crim P. 52(b). The plain error standard requires:

(1) an error; (2) which is clear or obvious;

and (3) which affects substantial rights

(1.e., it affected the outcone of the district

court proceedings). Because Rule 52(b) is

perm ssive, we only correct a plain error

whi ch (a) causes the conviction or sentencing

of an actually innocent defendant, or (b)

seriously affect[s] the fairness, integrity,

or public reputation of judicial proceedings.

United States v. Navarro, 145 F.3d 580, 584-85 (3d Cr. 1998)
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(citations omtted). The Court found that the evidence of
Def endant’ s religious beliefs was probative of an i ssue before the
jury, Boone's identification of Hakim and concluded that the
Government’ s references to Hakim s religious beliefs were not plain
error requiring a new trial because Hakim did not present any
evi dence that he was actually innocent of the bank robbery and did
not denonstrate that the evidence of his religious beliefs
seriously affected the fairness, integrity, or public reputation of

his trial. United States v. Hakim Crim No. 02-131, 2002 W

31151174, at *5 (E.D. Pa. Sept. 24, 2004) (citing Navarro, 145 F. 3d
at 584-85). The United States Court of Appeals for the Third
Circuit affirmed, though it expressed sone trouble wth the
Governnent’s references to Hakinis faith so soon after Septenber
11, 2001:

Wile we find the government's nention of
Haki mi s religion disturbing, we conclude that
Haki m cannot denonstrate that it anounted to
plain error. This is primarily because the
governnent offers a plausible explanation for
why it made these references to Hakim s faith:
it wanted to denonstrate that Boone respected
Haki m and had no incentive to lie about his
identification. The fact that the governnment
of fered this perm ssible explanation and that
it never directly drew the 1link between
Hakims faith and the events of 9/11
di stinguish this case from[United States v.
Doe, 903 F.2d 16 (D.C. Cr. 1990)], and
[United States v. Cabrera, 222 F.3d 590 (9th
Cir. 2000)], in which the governnent offered
no such explanation and drew direct |inks
bet ween the defendants' race or ethnicity and
the crimes with which they were charged.

11



To nmeet his burden on plain error review,
Haki mwoul d have to show t hat the government's
actions “seriously affect[ed] the fairness,
integrity, or public reputation of judicial
proceedi ngs,” Johnson v. United States, 520
U S. 461, 467, 117 S. C. 1544, 137 L. Ed. 2d
718 (1997) (quoting United States v. Young
470 U.S. 1, 15, 105 S. C. 1038, 84 L. Ed. 2d
1 (1985)), a showing difficult to make when
there is a permssible explanation for the
governnment's conduct. He has not nmade it
here, hence we are constrained to reject
Haki m s contention that these actions viol ated
his right to a fair trial.

Despite so holding, we note that the
government's explanation for its references to
Hakims faith, and even nore so for its
showng the jury Haki m s passport to
denonstrate that he had traveled to Saudi
Arabia, is by no neans conpelling. W do not
reverse given the plain error standard of
revi ew, but we are troubled that the
government, by making the references so soon
after 9/11, needlessly nmade this case cl ose.

United States v. Hakim 344 F.3d 324, 333-34 (3d Cr. 2003).

Hakim now clainms that Kozlows failure to object was
i neffective assi stance of counsel. Kozlow s decision not to object
to the prosecutor’s comments and use of Hakim s passport can only
constitute ineffective assistance of counsel if the prosecutor’s
coments and actions violated Hakinm s constitutional right to due
process. “Before the Court can conclude that a failure to object
to an inproper closing argunent is ineffective assistance, the
Court nmust first conclude that the closing argunent was

constitutionally inproper.” United States v. Lively, 817 F. Supp.

453, 464 (D. Del. 1993) (rejecting argunent that trial counsel’s

12



failure to object to prosecutor’s comments in closing argunment was
i neffective assi stance of counsel where prosecutor’s comments were

not inproper); see also Hartey v. Vaughn, 186 F.3d 367, 372 (3d

Cir. 1999) (“[I]f there is no nmerit to [petitioner’s] clains that
the prosecution’s statenents and [evidence] should not have been
permtted at trial, his counsel cannot be deened ineffective for
not having objected to their presentation, as it was not
unreasonable for himto acquiesce in the presentation of proper
statenents and testinony.”).

Prosecutorial msconduct during closing argunent may “‘so
infect the trial wth wunfairness as to make the resulting

conviction a denial of due process.’” More v. Mrton, 255 F. 3d 95,

105 (3d Gr. 2001) (quoting Donnelly v. DeChristoforo, 416 U 'S

637, 643 (1974)). However, “[s]uch m sconduct nust constitute a
‘failure to observe that fundanental fairness essential to the very
concept of justice.”” 1d. (quoting Donnelly, 416 U S. at 642). 1In
determ ning whether the prosecutor’s references to Hakinmis faith
and the introduction of his passport during closing argunents
vi ol ated Hakimi s constitutional rights, the Court “nust exam ne the
prosecutor’s offensive actions in the context and in |ight of the
entire trial, assessing the severity of the conduct, the effect of
the curative instructions, and the quantum of evi dence agai nst the
defendant.” 1d. at 107. “[T]he quantumor wei ght of the evidence

is crucial to determ ning whether the prosecutor’s argunents during

13



sunmati on were so prejudicial as to result in a denial of due

process.” 1d. at 111 (citing Darden v. Wainwight, 477 U S. 168,
182 (1986); Donnelly, 416 U. S. at 644).

The Court thoroughly anal yzed the evidence submtted at trial
inits analysis of Defendant’s Mdtion for New Trial, and det erm ned
that the "“evidence submtted at trial was sufficient for any
rational jury to determne the credibility of the Governnment’s
wi tnesses and find that the Defendant was one of the two nen who

robbed the Bank on Novenber 28, 2001.~" United States v. Hakim

2002 W 31151174, at *6-*8. The Court has reexam ned the evidence
presented at trial in the context of this Mtion, and concl udes
that the evidence against Hakim was so substantial that the
prosecutor’s coments and actions during closing did not violate
Haki mis right to due process.* Consequently, the Court finds that
the Assistant United States Attorney’'s comments regardi ng Hakinms
faith, and the passing of his passport to the jury, did not violate
Haki m's constitutional right to due process. As the prosecutor’s
comrents and the passing of Hakim s passport did not violate
Haki m's due process rights, his counsel’s failure to obj ect was not

i neffective assistance of counsel. See Lively, 817 F. Supp. at

464. Hakims Mdtion is, therefore, denied with respect to this

ground for relief.

“The Court also notes that the jury was instructed that
closing argunents are not evidence. (6/3/02 N.T. at 66.)

14



C. Potential Alibi Wtnesses

Haki mmai ntai ns that his counsel was ineffectiveinfailingto
investigate and call at trial certain potential “alibi” wtnesses.
Haki mcl ai ns t hat Kozl ow shoul d have i nvestigated and call ed Vijaya
Roa, who wi tnessed the robbery. According to Hakim Vijaya Roa
told the police that one of the suspects in the robbery was a white
male with a stocky build and the other was a taller and skinnier
bl ack mal e. Haki mcontends that Kozl owwas ineffective for failing
to call Roa at trial, because his testinony would contradi ct other
w tnesses who identified Hakim who is an African Anmerican, as the
shorter robber. Kozl ow refused to subpoena Roa to testify at
trial. Kozl ow has explained that he initially thought that Roa
woul d support the defense’s theory of the case and, consequently,
he sent his investigator, M. Gllagher, to interview him
(4/21/05 N.T. at 26-27.) Based upon that interview, he nmade a
strategi c decision not to subpoena M. Roa to testify at trial on
Haki mi s behal f:

| told [y investigator] to bring a photograph
of M. Hakimwi th himto make sure that before
we subpoena Veejay [sic] that . . . that’ s not
the guy, because | have a police report that
says there’s a white guy and a bl ack guy. And
what happened was the — M. @Gllagher net
with -- | wasn't there, but he infornmed ne
that he nmet wth Veejay [sic] personally,
there is a nmenorandumof interviewin our case
file, inthe investigation file, and that when
he nmet with him Veejay [sic] renmenbered the
incident, renenbered it very well and when

shown the photograph of M. Hakim said, yes,
that’s the guy, that’s one of the two robbers

15



.o Then M. Gl |l agher told ne this and
said, I’mnot subpoenaing him that’s the | ast
thing in the world I want to do is subpoena
soneone that’s going to help the Governnent’s
case.

(ILd. at 28-29.) The Court concludes that Kozl ow s decision not to
call a wtness who would have underm ned Hakims defense by

testifying that Haki mwas one of the robbers was within the “w de

range of professionally conpetent assistance.” Strickland, 466
U S. at 690. Consequently, the Court finds that Kozl ow s deci sion
not to call Roa as a trial witness was not ineffective assistance
of counsel.

Haki m al so cl ains that Kozl ow was ineffective for failing to
call w tnesses or subpoena records from Poi ndexter’s barber shop
and the store next door to Poindexter’s Barber Shop, where he
clains he was at the tinme of the robbery. (1d. at 44.) Hakimhas
not, however, submtted any evidence that there are w tnesses at
ei ther establishnment who woul d have been able to testify at trial
that they saw himduring the tinme of the robbery, or that there are
any records kept by those establishnents which could support his
claim Consequently, the Court finds that Haki mhas not overcone
“the strong presunption” that Kozlow s failure to call unidentified
W tnesses or to subpoena unidentified docunents was sound tria
strat egy. See Buehl, 166 F.3d at 169. The Court further finds
that Kozlow s failure to call wtnesses or subpoena records from

Poi ndexter’s barber shop and the store next door to Poindexter’s

16



Bar ber Shop was not ineffective assistance of counsel. Haki m s
Motion is, therefore, denied with respect to this ground for
relief.

D. Failure to Object to Prejudicial Interjections and
M scel | aneous Additional d ains

Haki mhas nade ten additional clains of ineffective assistance
of counsel. These clains pertainto his attorney’ s failure to make
timely and adequate objections to certain testinony presented by
the Governnment as well as to other actions taken, or not taken, by
Kozl ow i n connection with, and after, Hakims trial.?®

1. Failure to object to perjurious statenents

Haki mar gues t hat Kozl ow was i neffective for failing to object

to the Governnment’ s presentation of perjurious statenments by Mel vin

SPaul Het znecker, Esq. was appoi nted by the Court to represent
Hakimw th respect to the instant Mdtion. M. Hetznecker did not
argue nost of these ten all eged i nstances of ineffectiveness during
the April 21, 2005 hearing. Consequent |y, Hakim was given the
opportunity to present these issue in Court during that hearing.
On July 15, 2005, Hakimfiled an Affidavit for the Enlargenent of
Court Records to Show I neffectiveness of Counsel. Haki mnmaintains,
in his Affidavit, that Hetznecker did not adequately represent him
during the April 21, 2005 hearing with respect to these ten
i nstances of ineffectiveness and, therefore, he asked to suppl enent
the record by way of the Affidavit to further support his claimof
i neffectiveness. On July 20, 2005, the Court ordered the
Government to respond to the Affidavit by August 3, 2005. The
Governnent failed to do so. On August 26, 2005, Hakim noved for
default judgment based upon the Governnent’s failure to respond to
his Affidavit. Al t hough Hakim is not entitled to judgnent by
default in connection with the instant Motion to Vacate, Set Aside
or Correct Sentence pursuant to 28 U S. C. § 2255, the Governnent
was permitted to file a response to his request. In its response,
the Governnment indicated that it did not oppose Hakinis request to
enl arge the record. The Court has, accordingly, considered Hakinis
Affidavit as part of the record on this Motion.
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Boone and Detective Emich at trial and during the suppression
hearing. (4/21/05 N T. at 44-49.) Hakim contends that Enrich’s
and Boone’s trial testinobny was inconsistent with their testinony
during the suppression hearing, and t hat Kozl ow was i neffective for
not bringing up the issue of perjury. (Ld. at 49.) The tria
testinmony in question pertains to whether Gay was present when
Boone identified Hakim from the Photograph, and whether Enrich
suggested to Boone that Hakim was shown in the Photograph before
Boone identified Hakim This testinmony was elicited from both
W t nesses during their cross-exam nation by Kozlow in his attenpt
to denonstrate that Boone and Gray were not credi ble w tnesses.
Boone testified at trial, on cross-exam nation, that he was
interviewed twice by Detective Enmrich. (6/4/02 NT. at 169.) On
t he second occasi on, he was acconpani ed by Gray. (ld.) He further
testified, at trial, that he could not renmenber if he identified
Haki mfromthe surveillance photo when he net wth Enrich al one or
when he was with Gay. (ld. at 176, 180.) During an April 22,
2002 suppression hearing in this proceedi ng, Boone testified that
Gray was with hi mwhen he met with Enrich. (4/22/02 N.T. at 130.)
Kozl ow used that testinony from the April 22, 2002 hearing to
cross-exam ne Boone at trial with respect to whether G ay had been
with him when he identified Hakim (6/4/02 N T. at 177-180.)
Kozl ow read Boone’s testinony fromthe suppression hearing into the

trial record, after which Boone testified, again, that he coul d not
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remenber whether Gray was with him when Enrich showed him the
Phot ograph. (l1d. at 180.)

Boone also testified at trial that Enrich told him that he
knew who was in the Photograph when he showed it to Boone, and that
he did not think that Enrich believed that he (Boone) was one of
t he bank robbers. (ILd. at 181-183.) Kozl ow used Boone’s
testinony fromthe suppression hearing to cross-exanine himon this
i ssue:

Q Sir, do you renenber testifying on Apri
22nd, 2002, page 133 going to page 134 and
testifying to the foll ow ng:

Question: No. 12, right. And when he showed
you No. 12, that’s the photograph that you
| ooked at and -- and you told him hey, that
Haki nf

Answer: Well, actually, | didn't tell him
that. He told nme who it was.

Question: Oh, okay. How did he do that, what
did he say?

Answer: Well, he said he knew who this person
in this photo was and he said, he already
known him he said he knew who the person in
the photo was and the other person he didn't
know who it was.
Question: Ckay.

Answer: So, | think that they thought the
person in the photo was M. Gay or nyself.

(ILd. at 183.) Kozl ow used Boone’s inconsistent testinony, and
menory problens, during closing argunent, to make the point that
Boone had a notive to lie and was not a credi ble w tness agai nst

Haki m
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Well, you heard from M. Boone that he had
this business agreenent and that after M.
Haki m got arrested, now he’s got the busi ness,
it’s his. |’d suggest to you, it’s a
financial notive on his part. And I’ d suggest
to you that now that he’'s running the
busi ness, he has M. Hakim out of the way.

Wat else? M. Boone -- |’'d suggest -- had a
conveni ent nenory. How many tines did he say,
| don’t renenber? How many tinmes, | don’t
recall? And | asked himand I showed him so
that he could ook at it, and again, | don’t
recall, again and again. A convenient nenory.

But, of course, on direct exam nation for the
Governnment, oh, yeah, that’s him no nenory
probl em on direct. Does he have a notive?
Does he have a reason to lie? And is he
sonmeone, who you would rely on in an inportant
decision in your own lives? And we'll get
back to that . . . So, 1'd suggest to you
that M. Boone is not a credi ble person and i s
not the sort of person that you should rely on
in a case like this of such great magnitude,
of such great inportance . . . . How many
lies did he tell to you? And |I’'d suggest to
you, that when you consider and scrutinize his
testinony that you should do it concerning the
burden of proof, which is beyond a reasonable
doubt .

(6/5/02 N T. at 121-22.) Kozl ow brought the inconsistencies in
Boone’'s testinony to the attention of the jury and used those
i nconsi stencies as part of his trial strategy of convincing the
jury that Boone had notive to lie, was not a credi ble wtness, and
had lied. Al though Kozl ow did not use the word “perjury” in cross-
exam ni ng Boone or inreferring to Boone’s testinony during cl osing
argunent, the Court finds that his use of this evidence, and
failure to object to it on the ground of “perjury,” was not

“outside the wide range of professionally conpetent assistance.”
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Strickland, 466 U S. at 690.

Detective Enrich testified at trial, on cross-exam nation,
that he interviewed Boone twice. (6/5/02 NT. at 45-46.) On the
first occasion, Boone canme to the police station with Gay, but
Detective Enmrich net with Boone separately and showed him the
Phot ograph. (l1d. at 38, 45.) On the second occasion, Boone cane
to the police station alone. (ld. at 46.) Detective Enrich also
testified that, when he showed the Photograph to Boone, he told
Boone that one of the individuals in the Photograph had been
identified, but he did not tell Boone who it was. (Ld. at 38.)
During the April 22, 2002 suppression hearing, Detective Enrich
consistently testified that he did not interview Boone and G ay
t oget her. (4/22/02 N.T. at 11, 38.) Hi s suppression hearing
testinony was not, however, consistent with his trial testinony
with respect to what he told Boone before he showed Boone the
Phot ogr aph. During the suppression hearing, Detective Enrich
testified as follows on direct exam nation:

Q And did you tell him that you knew who
t hat person was but you didn’t know his nane,
or what did you tal k about when you showed hi m
t he phot ographs?

A. | just showed himthe photographs and out
of these two individuals that are wal ki ng up,
do you recogni ze any of those individuals. He
i mredi ately pointed straight to this and said
well, that’s Khalil.

(4/22/02 N.T. at 16.) During the suppression hearing Detective

Entrich was also asked, on cross-exanm nation, whether, when he

21



showed t he surveillance photo to Boone, he told Boone “I know who
this guy is?” (ld. at 40.) He answered “no.” (ld.) At trial

Detective Enrich testified that, when he showed Boone the
phot ograph he “m ght have said, one had been identified, but I
didn't say who it was.” (6/5/02 N.T. at 38.) Kozl ow did not
cross-examne Detective Enrich at trial with his inconsistent
testinmony fromthe suppression hearing or object to that testinony
on the grounds of perjury. Detective Emmrich’s trial testinony was,
however, nore consistent with Kozlow s strategy of denonstrating
that Boone had a notive to lie than his suppression hearing
testi nony had been. Consequently, the Court cannot find that
Kozlow s decision not to undermne Detective Emich's trial
testinony by pointing out that it was inconsistent with his
previous testinony, or by objecting to it as “perjury,” was not
sound trial strategy. See Buehl, 166 F.3d at 169. Accordingly,
the Court finds that Kozlow was not ineffective for failing to

object to Detective Entich’'s “perjurious” statenents.?®

®Haki m al so referred, during the April 21, 2005 hearing on
this Motion, to allegedly perjurious statenents nade by Boone and
Enrich during their grand jury testinmony. Haki mhas not, however,
identified any statenents made by either Boone or Enrich to the
grand jury which are not true. The Court has reviewed Boone’s
grand jury testinony, which was submtted by Defendant in
connection with his Motion to Suppress. (Docket No. 27.) Thereis
not hing in Boone’s grand jury testinony which is inconsistent with
his trial testinony. Hakim has not provided the Court wth
Emrich’s grand jury testinony in connection with the instant
Motion, and said testinony has not otherw se been nmade a part of
the record before the Court. The Court finds, therefore, that
Hakim has not met his burden of establishing that Kozlow was
ineffective in connection with any all egedly perjurious statenents
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2. Failure to object to curative instruction
Haki mar gues that Kozl owwas i neffective for failing to object
to the Assistant United States Attorney’ s introduction of evidence
of drug use by the Petitioner and failing to object to the Court’s
curative instruction to the jury regarding that evidence. The
testinony at issue is the redirect exam nati on of Janes Gray by the
Government, during which the Assistant United States Attorney asked
Gray a question regarding alleged drug use by Hakim Kozl ow
objected to the question and the Court overruled his objection,
allow ng the follow ng testinony:
Q Now, also in that same statenent and this

is D4 — which you signed on 11/30 of 2001 -
just a couple of questions:

Question: Does Khalil snpbke rock or do any
ot her drugs?
Answer: —

M. Kozl ow. Cbjection

M. Mller: Your Honor, it’s 106.

The Court: Basis - basis?

M. Kozl ow. 403.

The Court: Overrul ed.

Q Answer: Yes. He snokes, |’ve seen him
snoki ng crack before. |’ ve seen him take
pills, anything that will make him high. Do
you renenber saying that?

A. Yes.

(6/5/02 N.T. at 77.) The Court | ater changed its ruling, struck the

made by either Boone or Enrich to the grand jury.
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evi dence, and gave a curative instruction to the jury. Haki m
clainms that Kozlow was ineffective in failing to object to the
curative instruction. Al t hough Kozlow did not object to the
curative instruction given by the Court, he did nove for a mstrial
on the grounds that a curative instruction would not be sufficient
to cure the prejudice to his client caused by this statenent.
(6/5/02 N.T. at 92.) That Mdtion was denied. (6/5/02 N.T. at 94.)
The Court finds that Kozlow did object to the adm ssion of the
evidence in question and that he actively opposed the Court’s use
of a curative instruction; therefore, the Court further finds that
Kozl ow s actions with respect to this testinony were not “outside

t he wi de range of professionally conpetent assistance,” Strickl and,

466 U.S. at 690, and that Kozl ow was not ineffective in failing to
object to this testinony or to the Court’s curative instruction.

3. Failure to request a Telfaire Instruction

Haki m cont ends that Kozl ow was ineffective in failing to ask
the Court to give a “Telfaire Instruction” to the jury regarding

identification testinony. In United States v. Telfaire, 469 F.2d

552 (D.C. Cir. 1972), the United States Court of Appeals for the
D.C. Crcuit discussed the “inportance of and need for a special
instruction on the key i ssue of identification, which enphasizes to
the jury the need for finding that the circunstances of the
identification are convincing beyond a reasonable doubt.” 1d. at

555. The Telfaire court adopted nodel jury instructions wth
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respect to identification which informnmenbers of a jury that they
“must be satisfied beyond a reasonabl e doubt of the accuracy of the
identification of the defendant before [they] may convict him”
Id. at 558. Kozl ow did not ask the Court to utilize the node
instruction on identification adopted by the Telfaire court.

The Third G rcuit has considered, and rejected, adopting a
requirenent that the Telfaire instruction be given in cases in
whi ch “convi ctions obviously turn on the testinony of eyew tnesses

who are uncertain, unclear, or inconsistent . . . .” United States

v. Wlilford, 493 F.2d 730, 735 (3d Gr. 1974). A though the Third

Crcuit has recognized that, 1in such cases, “a cautionary
instruction wll help to obviate the danger of erroneous
conviction,” it does not require the use of any particular
instruction by the Court. [d. The Third Crcuit determ ned that

jury instructions with respect to identification are sufficient if
they, “read as a whole, sufficiently direct[] the jury s attention
to the CGovernnment's burden of proving this broad aspect of
‘identification,’” that the defendant was the crim nal actor, beyond
a reasonabl e doubt.” 1d. at 734 n.9 (determ ning that instructions
whi ch described the elenments of the crime charged sufficiently
stated the CGovernnent’s burden of proof wth respect to

identification) (citing United States v. Telfaire, 469 F.2d 552

(D.C. Gr. 1972)).

Def endant has not established that his conviction rested on
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“the testinony of eyew tnesses who [were] uncertain, unclear, or
inconsistent . . . .7 Wlford, 493 F.2d at 735. Consequently,
there was no necessity for a special cautionary instruction with
respect to identification in this case. Id. Mor eover, the
instructions in this case infornmed the jury that it nust determ ne
whet her the Governnent proved, beyond a reasonabl e doubt, that the
Def endant committed the crinmes charged in the Indictnment. (6/5/02
N.T. at 141-42, 158-76.) Since the Third Crcuit has not adopted
the Telfaire instruction, and there was no need for a specia
cautionary instruction with respect toidentificationinthis case,
the Court finds that Kozlow was not ineffective for failing to
request a Telfaire instruction.

4. Segora Ward

Haki mar gues t hat Kozl ow was ineffective for failing to object
to, and nove to exclude, Seqora Ward s testinony describing the
second robber who entered the Bank, because the description she
gave during trial was different fromthe description she initially
gave the police. Hakimclains that Ward initially described the
second robber as a dark-conpl exi oned bl ack mal e, and changed her
description to a |light-brown-skinned bl ack mal e when she saw himin
Court. Hakim who has a beard, also asks the Court to recognize
that Ward did not tell the police that the robber she described had
a beard.

Ward gave the follow ng description of the second robber to
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enter the Bank to FBI Special Agent Tofani on Novenmber 28, 2001,

the day of the robbery:

Race: Bl ack

Sex: Mal e

Hei ght : 5'9"

Wei ght : Approxi mately 210 | bs.

Conpl exi on: Li ght to nedi um conpl exi on

Facial Hair: Li ght Must ache

Cl ot hi ng: Grey cotton sweat suit, white
t-shirt underneath

Weapon: Si |l ver Automatic Handgun

(FBI 302, Docket No. 37, Ex. A) At trial, Ward testified on
di rect exami nation that she was able to see the face of the second
robber who entered the Bank. (6/3/02 N.T. at 100.) She testified
that his conplexion was “brown -- light brown”, that “[h]e had
close-cut facial hair,” had distinctive winkle marks on his
forehead, was heavyset, and was shorter than the first robber who
entered the bank. (lLd. at 101.) Kozl ow cross-exam ned Ward about
the i nconsi stency in her description of the second robber. (1d. at
106-07.) Ward stated that she told the FBI Agent that the second
robber had a “cl ose-cut nustache” and a “full beard,” and that she
did not tell the FBI Agent that the second robber only had a
mustache. (ld.) There is no evidence on the record before the
Court that Seqora Ward ever told anyone that the second robber was
dark conpl exi oned. Consequently, the Court finds that Kozlow s
failure to object to, and nove to exclude, Ward' s testinony
descri bing the second robber who entered the Bank was not “outside

the wde range of professionally conpetent assi stance.”
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Strickland, 466 U.S. at 690. The Court further finds, accordingly,
t hat Kozl ow was not ineffective with regard to Ward' s testi nony.

5. Def endant’ s Medi cal Records

Haki m argues that Kozl ow was ineffective for entering into a
stipulation with the Governnent not to enter Hakims nedical
records into evidence at trial. Haki m states that Kozl ow had
medi cal records docunenting knee surgery and energency room
treatment which Hakim had ten days prior to the robbery. Haki m
contends that this evidence would have denonstrated that he could
not have physically perfornmed actions ascribed by wtnesses to the
second robber, i.e., junping over a counter and fl eeing the bank.
Kozl ow testified during the April 21, 2005 Hearing on the instant
Motion that his agreenent not to use those nedical records was part
of his trial strategy:

My recol l ection regarding the nedical records
is that we got the medical records was [sic]
because -- the reason we did was because M.
Haki m had had | believe it was surgery on one
of his knees at sone point and there was sone
evi dence of both the surveillance photograph
from outside the bank before the robbers put
their masks on of one of the robbers noving,
it purported to be M. Hakim wth a fairly
| ong stride, and there was sone evidence from
sone of the w tnesses of the robbers fleeing
and running and [sic] after the bank robbery.
So the question was whet her the knee operation
woul d make it less likely that M. Haki m was
t he robber because one of the robbers was
nmoving fairly well and running. And ny
recollection was that -- that [at] one of the
pretrial hearings we actually bargai ned away
with the Governnent the nedical records issue
-- and ny recollection is, and |I'm not
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positive on this, but | believe it was[,] it
may have had sonmething to do wth the
identification by the state trooper of the
phot ogr aph from the bank surveill ance
phot ographs, and that is the Government had
wanted to introduce this state trooper to
testify that | have reviewed the surveillance
phot ographs from the bank and that’s M.
Hakim And then the foundation for that, of

course |’ve already explained, was very
prej udi ci al . And ny -- ny nenory, ny best
menory, and, again | haven't reviewed the
whole file, was that we -- there was a quid

pro quo where we said, okay, we won't use the
medi cal records but you don’'t use him or
sonething along those lines, that there was
sone deal that was worked out, that’s ny best
nenory .

| nean, that was a very good deal for us
because not having a state trooper get up and
testify that the photograph from the bank
surveillance caneras is M. Haki m was
extrenely inportant to us and frankly a
critical issue in the case, now we just had
two convicted felons who were drug addicts
poi nting themout, at |east one of themwas a
drug addict. And so | could cross them and |
had a good opportunity to go after them
instead of having a |aw enforcenent officer
say that’s M. Hakimin the bank surveill ance

phot ographs, it would have been extrenely
damaging. And the m niml probative val ue of
the medical records, in ny view, in ny

opi nion, was far outweighed by the need to
keep out the law enforcenment officer from
identifying M. Haki m that’s ny best
recol l ection of it.
(4/21/05 N.T. at 36-38.) The Court finds that Hakimhas failed to
overcome the presunption that Kozlow s decision not to use the
medi cal records was sound trial strategy. Accordingly, the Court

al so finds that Kozlow was not ineffective with respect to these

medi cal records.
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6. Governnent’' s request for extension of tine

Def endant argues that Kozlow was ineffective for failing to
object to the Governnent’s April 10, 2002 Motion for a Conti nuance.
(Docket No. 26.) The Governnent sought a thirty day conti nuance of
Hakim s trial in order to protect anidentification witness for the
prosecution, a Pennsylvani a state hi ghway patrol man. The patrol man
was to testify that he could identify Hakim as a result of an
under cover | aw enforcenment operation in Norristown, Pennsylvani a.
The wundercover operation was still ongoing at the tinme of the
Motion, and the CGovernnent sought a continuance of the trial to
all ow t he undercover operation to end before the patrol man woul d
have to testify. The Assistant United States Attorney represented
to the Court that Montgonery County District Attorney’s Ofice had
informed himthat, if the patrolman’s identity becane known prior
to the end of the undercover operation, the undercover operation
woul d be j eopardi zed.

Al t hough Kozlow did not file a response to the Governnment’s
Motion, he did object to the continuance on Defendant’s behalf.
H's objection was brought to the Court’s attention in the
Governnment’s Motion. The Court granted the Motion despite Kozl ow s
obj ecti on. (Docket No. 34.) The Court finds, therefore, that
Kozl ow was not ineffective for failing to object to the

Governnent’s Mbtion for a Continuance.
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7. Request for di scharge of counsel

Hakimfiled a “Mdtion to D scharge Counsel and Appoi nt nent of
Substitute Counsel for Purpose of Sentencing” on August 26, 2002.
(Docket No. 73.) The Mdtion was heard by the Court on Septenber
24, 2002 and wi t hdrawn by Haki mduring the hearing. (9/24/02 N T.
at 23-25, Docket No. 76.) Haki m now contends that Kozl ow was
ineffective in advising himw th respect to that Mdtion.

Hakim filed his Mtion to Discharge Counsel on the grounds
t hat Kozl owwas i neffective during pre-trial preparation and during
trial. (Mdt. to Discharge at 2-3.) During the Septenber 24, 2002
Heari ng, Haki m described for the Court his clainms that Kozl ow was
ineffective prior to and at trial, and al so stated that Kozl ow was
i neffective because he had not filed certain post-trial notions
whi ch Haki m had asked himto file, and which Haki m subsequently
filed prose. (9/24/02 N.T. at 5-14.) Hakimalso nade it clear to
the Court that he sought new counsel to assist himin connection
with these post-trial notions, which were denied by Oder dated
Sept enber 24, 2002. (ld. at 5.)

The Court informed Hakimthat, if his Mdtion was granted, his
sent enci ng, schedul ed for Septenber 30, 2002, woul d probably have
to be continued, in order to allow his new counsel to prepare.
(ILd. at 20-22.) Haki m expressed a reluctance to continue his
sentencing and the Court recessed the hearing to give Hakim an

opportunity to consider whether he wanted to wi thdraw his Moti on.
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(Id. at 22-23.) Hakim decided to withdraw his Mtion, since he
didn't believe that “new counsel woul d be of any assi stance because
[al ] of] the post verdict notions have been deni ed” and because he
wanted to proceed with sentenci ng on Septenber 30, 2002. (ld. at
21, 24.)

Haki m now cl ai nrs that Kozl ow was ineffective in not advising
himw th respect to his Mdtion to Discharge. He also clains that
the Assistant United States Attorney pressured himto w thdraw the
Motion to Discharge by threatening, during the recess, to file a
Motion for Upward Departure.

Kozl ow expl ai ned, during the Septenber 24, 2002 hearing, why
he did not advise Hakimw th respect to the Mdtion to Di scharge:

| just would like to put a few things on the
record. | did have an opportunity to speak
wi th him about the procedural posture of the

case and his legal rights that exist at this
juncture of the case. He has requested in the

past that | advise himin ternms of ny own
i neffectiveness. |’ve told him that the
conflict [sic] | really can’t do that. It’s

his notion.
(Id. at 23.) The Court also notes that the issue of a possible
upward departure arose during the hearing when Haki minforned the
Court that he would object to an upward departure based upon his
crimnal history. (ILd. at 18-19.) The Court infornmed the
Gover nment and Haki mthat an upward departure would require prior
notice to the parties, and, since prior notice had not been given,

the Court would not consider an upward departure. (ld. at 19-20,
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25-26.) The Court finds that Kozlow s declining to advise Hakim
regarding his own ineffectiveness because of the conflict created
by such advice was not “outside the wi de range of professionally

conpetent assistance.” Strickland, 466 U S. at 690. The Court

al so finds that Haki mhas not presented the Court with any evi dence
that Kozl ow was ineffective in connection with the Governnent’s
suggestion that it mght request an upward departure. The Court
further finds, therefore, that Kozlow was not ineffective in
connection wth Hakim s Mdtion to D scharge.

8. Failure to call identification wtnesses

Haki m mai nt ai ns that Kozl owwas ineffectivein failingto call
as trial witnesses people who know hi mand woul d testify that he is
not depicted in the Photograph. Haki m has not submtted any
evi dence that there are any indivi dual s who woul d have been wi |l |ing
to sotestify on his behalf at trial. Hakimalso has not suggested
that he told Kozlow about any such potential wtnesses.
Consequently, the Court cannot find that Kozlow s failure to call
unidentified w tnesses was unsound strategy or that such failure
prejudi ced Hakims defense. The Court finds, therefore, that
Kozl ow was not ineffective for failing to call individuals who know
Hakim to testify at trial that he was not depicted in the
Phot ogr aph.

9. Failure to Object to Kaarby Testi nony

Haki mar gues that Kozl owwas ineffective for failing to object
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to certain trial testinony of Hain David Kaarby, a car sal esman
with Elan Inports. M. Kaarby testified at trial that he sold a
1992 Lexus to Haki mand his w fe, Shannon King, and that Haki mmade
a partial paynment for the car using $6700 in cash. (6/4/02 N. T. at
15-17.) He also testified that Hakimpaid himwth crisp hundred
dollar bills. (Id. at 18.) Haki m mai ntains that Kozl ow was
ineffective for failing to object to the testinony that he paid for
the car with $100 bills on the grounds that there was not any
evidence at trial that new, crisp $100 bills were taken in the
robbery.’

Kozl ow did not object to Kaarby’'s testinony regarding the
nmoney used by Haki mto purchase the Lexus. He did, however, cross-
exam ne Kaarby about that noney. During that cross-exam nation
Kozl ow asked Kaarby questions designed to denonstrate that Hakim
had obt ai ned the noney used to purchase the car through legitinmate
means:

Q Okay. And at sonme point in tinme during
the transaction when you were in the process

of selling this car, did you have -— or did
you see Shannon King go to a MAC nmachine to
get additional cash to -- to put into the
deal ?

A.  Yes, indeed, sonebody did actually go to
get sonme nore noney fromthe MAC machi ne.

'Haki mal so clains that Kaarby's testinony was perjurious and
that Kozl ow knew that Kaarby had accused him of passing used
counterfeit noney. Hakimhas not, however, presented any evi dence
in support of this claim
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Q Ckay. And that would have been, what
about four or five hundred doll ars?

A.  Four or five, yeah.

Q kay. And that sonebody was, in fact,

Shannon King that went and got the four or

five hundred dollars —

A. Yes.
(Id. at 26.) In light of this cross-exam nation, the Court finds
t hat Haki m has not overcone the presunption that Kozlow s failure
to object to Kaarby's testinony regarding the noney used to
purchase the Lexus was part of a sound trial strategy. See Buehl,
166 F. 3d at 169. Consequently, the Court finds that Kozl ow was not

ineffective with respect to this testinony.

10. Failure to object to jury instruction

Haki mar gues t hat Kozl ow was i neffective for failing to object
to the Court’s jury instruction with respect to the elenments of
armed bank robbery on the grounds that the instruction did not
require the jury to find that the Bank nmet the definition of a bank
at the time of the robbery. Hakimstates, correctly, that one of
the elenments of the offense of armed bank robbery is that the
institution fromwhich the noney was stolen is a bank as defined in
18 U . S.C. 8 2113(f). Section 2113(f) defines the term “bank” to
mean any nenber bank of the Federal Reserve System any bank
organi zed or operating under the laws of the United States, and
“any institution the deposits of which are insured by the Federal

Deposit I nsurance Corporation.” 18 U S.C. § 2113(f). The jury was
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instructed that one of the elenents of armed bank robbery which it
had to find that the CGovernnment had proved beyond a reasonable
doubt was that “the bank was an institution, whose deposits were
insured by the Federal Deposit Insurance Corporation.” (6/5/02
N.T. at 165.) As the instruction given to the jury required the
jury to find that the Bank net the definition of “bank” as set
forth in Section 2113(f), the Court finds that Kozlow was not
ineffective for failing to object to the jury instruction on this
el enent of the offense of arnmed bank robbery.

For the reasons stated above, the Court finds that Kozl ow was
not ineffective with respect to any of the actions which formthe
basis of Hakimis final ten clains of ineffective assistance of
counsel. Hakims Mdtion is, therefore, denied on these grounds.
| V. CONCLUSI ON

For the reasons stated above, the Court finds that Kozl ow s
representation of Hakimprior to his trial, during his trial, and
prior to his sentencing was not ineffective. Hakimis Mtion to
Vacate, Set Aside or Correct Sentence pursuant to 28 U S.C. § 2255

is, therefore, denied. An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRIM NAL No. 02-CR-131
V.
KHALI L ABDUL HAKI M CVIL ACTI ON NO. 04-2582

AND NOW this 19th day of QOctober, 2005, upon consi deration of
Khalil Abdul Hakims Mtion to Vacate, Set Aside or Correct
Sentence pursuant to 28 U.S.C. 8§ 2255 (Crim Docket No. 99), the
Governnent’s response thereto, the other docunents submitted in
connection therewith, and the Hearing held in open court on Apri
21, 2005, IT 1S HEREBY ORDERED t hat the Mdtion is DENIED. As Haki m
has failed to make a substantial showng of the denial of a
constitutional right, there is no basis for the issuance of a

certificate of appealability.

BY THE COURT:

/s/ John R Padova

John R Padova, J.



