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MVEMORANDUM AND ORDER

McLaughlin, J. Cct ober 11, 2005

This case involves a claimfor long-termdisability
benefits under an enpl oyee welfare benefit plan (“the Plan”)
regul ated by the Enployee Retirenment Income Security Act of 1974
(“ERISA”), 29 U S.C. 88 1001-1461. The defendant denied the
plaintiff’s claimon the ground that a pre-existing condition
caused or contributed to her disability, which barred recovery
under the Pl an.

The parties’ cross notions for summary judgnent are
before the Court. The Court concludes that the defendant’s final
decision to deny the plaintiff benefits was arbitrary and
capricious, as judged under a noderately heightened arbitrary and
capricious standard of review. The Court will remand the matter
to the defendant as the Plan benefits adm nistrator to determ ne

the proper duration of benefits.



Facts
A The Pl an
The plaintiff, Anna Bryant, worked at Wrkers Conp R,
Inc. as a pharmaci st fromJune 24, 2002 until January 17, 2003.
Wor kers Conp Rx purchased a group disability policy fromthe
def endant, Unum Life Insurance Conpany of Anerica (“Ununi),
effective January 1, 2003. Unum adm nisters benefits and has
di scretionary authority to determne claimants’ eligibility for
benefits under the Plan. UACL 10; UASP 10001, 10014, 10040.°!
The Plan provides for long-termdisability benefits of

60% of nonthly earnings, to a maxi num benefit of $5, 000 per
mont h. USAP 10005. The Pl an does not cover |ong-term
disabilities “caused by, contributed to by, or resulting fronmi a
pre-existing condition. USAP 10033. Under the Plan, a clai mant
has a pre-existing condition if he or she:

— received nedical treatnent, nedical advice, care or

services including diagnostic neasures, or took

prescribed drugs or nedicines in the 3 nonths just prior

to [the] effective date of coverage; and

- the disability begins in the first 12 nonths after

[the] effective date of coverage.

USAP 10034.

L The adm nistrative record is attached to the
Def endant’ s Motion for Summary Judgnent as Exhibit A UACL 1-350.
The Plan is attached to the Defendant’s Mdtion as Exhibit B, UASP
10001- 10052.
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B. The Plaintiff's Medical H story

The plaintiff has suffered from avascul ar necrosis
(“AVN’) in her right hip since 1996. AVN is a bone disease that
arises froma |ack of blood supply to the bone. This |ack of
bl ood causes the bone tissue to die and can eventually cause the
bone to collapse. UACL 321; Pl’s Mot’n for Summ J. Br. at 2-3.

The plaintiff becanme pregnant in Cctober 2002. On
Decenber 3, 2002, she received a pre-natal exam nation from
Vivian Lowenstein, a mdw fe/nurse practitioner. Nurse
Lowenstein recorded the plaintiff’s pre-pregnancy wei ght as 140-
147 pounds, and her exam nation date weight as 170 and 3/4
pounds. Under “Past Medical History,” Nurse Lowenstein noted
that the plaintiff had no cartilage in her right hip and had
taken the drugs Percocet, |buprofen, and Tyl enol #3. UACL 148-
150.

Phar macy records fromthe period Septenber 30, 2002 to
Decenber 30, 2002 show that the plaintiff filled prescriptions
for Tylenol #3 on Cctober 17 and 25, 2002. UACL 156.

On January 15 and 27, 2003, the plaintiff saw Dr.
Benjam n Bennov for pain in her right hip. On January 15, Dr.
Bennov noted that the plaintiff’s right hip pain was secondary to
the pregnancy. On January 27, Dr. Bennov wote that the right
hi p pain was aggravated by the pregnancy. The plaintiff also

consulted with Dr. Raphael DeHoratius on January 29 and April 17,



2003. Notes fromthe April 17 visit indicate that the plaintiff

had stopped taking Motrin two weeks earlier, but should continue

to take Percocet. In Novenber 2003, Dr. WIIiam Hozack perfornmed
right hip replacenent surgery on the plaintiff. UACL 28, 29,

169, 167, 288.

C. The Def endant’s Deni al and Appeal s Process

The plaintiff’s last day of work at Wrkers Conp R,
Inc. was January 17, 2003. On February 6, she submtted a claim
for disability benefits begi nning January 20. Dr. Bennov
conpleted the Attending Physician’s Statenent. |n response to
t he question, “Has Patient ever been treated for the sane or
simlar condition?” Dr. Bennov checked the box |abeled *Yes” and
wrote, “asceptic necrosis [right] hip, aggravated by pregnancy.”
UACL 19, 24, 26.

The defendant denied the plaintiff’s claimon My 30,
2003. The defendant explained that it could not approve benefits
because the plaintiff had received treatnent for her pregnancy -
a condition that caused, contributed to, or resulted in her
disability — froma Dr. Murphy on Decenber 3, 2002, which was
within the three-nonth pre-existing period. The defendant cited
Dr. Bennov’'s January 15, 2003 office notes in support of its
position that the plaintiff’s pregnancy contributed to her

disability. The defendant’s denial letter also nentioned that



the plaintiff had been “put on” Percocet, but did not state that
the plaintiff took any Percocet during the pre-existing period,
and did not cite it as a basis for denying her claim UACL 160-
161.

Wth the assistance of counsel, the plaintiff appeal ed
the defendant’s denial on July 2, 2003. The plaintiff argued
t hat the pregnancy had not exacerbated her hip pain during the
three-nonth elimnation period. She infornmed the defendant that
she had been treated by Nurse Lowenstein, not Dr. Mirphy, on
Decenber 3, 2002. The plaintiff also provided a note from Nurse
Lowenstein stating that she did not have hip pain during the
Decenber 3 visit. UACL 206-208, 214.

The defendant upheld its denial on August 8, 2003. The
defendant reiterated that it could not approve benefits because
the plaintiff had treated with Dr. Mirphy for her pregnancy
during the pre-existing period. This time, the defendant cited
Dr. Bennov’'s Attending Physician’s Statenent as well as his
January 15 and 27 office notes to support its conclusion that the
plaintiff’s pregnancy contributed to her disability. This uphold
letter also noted that Percocet, |buprofen, and Tyl enol #3
appeared in the plaintiff’s past medical history, but did not
allege that the plaintiff took any of these nedications during
the pre-exisiting period. UACL 275-277.

Upon a request fromthe plaintiff’s counsel, the



def endant agreed to reopen the plaintiff’'s file in early 2004.
On March 10, 2004, the plaintiff submtted a letter fromDr.
Hozack. In the letter, Dr. Hozack stated that although he did
not have specific know edge about the plaintiff’s pregnancy, hip
arthritis generally is not caused or aggravated by pregnancy.
UACL 280-281, 283, 286-288.

The defendant referred the case to one of its
consul ting physicians, Dr. Terrance Farrell. 1In a report dated
May 11, 2004, Dr. Farrell calculated that the plaintiff had
gained forty pounds due to pregnancy by the tinme of her Decenber
3, 2002 pre-natal exam nation, and concluded that this weight
gain directly contributed to her hip disability. Dr. Farrel
al so opined that the plaintiff took ibuprofen, Percocet, and
Tyl enol #3 for hip pain during the pre-existing period, based on
notes fromthe plaintiff’s Decenber 3, 2002 pre-natal visit and
April 2, 2003 visit with Dr. DeHoratius. He noted, however, that
“it would be hel pful to review pharmacy records during the pre-ex
period” to confirmthis opinion. The adm nistrative record does
not show whether Dr. Farrell ever reviewed the records. In any
event, the defendant again upheld its denial on May 18, 2004.
The defendant’s uphold letter relied heavily on Dr. Farrell’s
report. This was the first denial letter in which the defendant
all eged that the plaintiff took prescription drugs for her hip

pain during the pre-existing period. UACL 323, 325-326.



On June 4, 2004, the plaintiff contested Dr. Farrell’s
report and the defendant’s decision. The plaintiff pointed out
that the records of the Decenber 3, 2002 pre-natal visit only
supported a weight gain of twenty-three to thirty pounds. The
plaintiff further clainmed that she had gai ned this weight
gradual ly since her marriage, rather than as a result of the
pregnancy. The plaintiff also disputed that she took any pain
medi cations in the first trinmester of her pregnancy. UACL 331-
332.

On June 28, 2004, the defendant explained that the
al l eged forty pound wei ght gain was not the basis for its denial.
The defendant clained that its denial was based on its
conclusions that the plaintiff had used prescription nmedications
during the pre-existing period and that the plaintiff’s pregnancy
had contributed to her disability. UACL 340.

The plaintiff challenged the defendant’s denial again
on August 2, 2004. This tinme, the plaintiff provided an
affidavit stating that she took Tylenol #3 for a root canal, but
did not take any pain nedications for her hip during the pre-
existing period. The plaintiff also submtted a letter fromDr.
Bennov retracting his earlier statenent that the plaintiff’s
pregnancy aggravated her AVN. UACL 344- 348.

Just four days later, on August 6, 2004, the defendant

upheld its denial again. The defendant reiterated its argunent



that the plaintiff had taken prescription nmedication for her hip
pain during the pre-existing period, but did not specifically
address the plaintiff’s statement that she took the Tyl enol #3
for a root canal. The letter also did not address Dr. Bennov’s
retraction. UACL 350. The plaintiff filed this civil suit on

August 12, 2004.

1. St andard of Revi ew

Summary judgnent is proper if the pleadings and ot her
evi dence on the record “show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law.” Fed. R Cv. P. 56(c).

The defendant’s decision to deny benefits should be
eval uated under a noderately heightened arbitrary and capri ci ous
standard of review [|If an ERI SA plan gives the adm nistrator or
fiduciary discretionary authority to determne eligibility for
benefits or to interpret the ternms of the plan, courts nust
review the admnistrator’s decisions under the arbitrary and

capricious standard. Firestone Tire & Rubber Co. v. Bruch, 489

U S 101, 115 (1989). The defendant has such discretionary
authority under the Plan in this case. UASP 10014.

When an insurance conpany both adm nisters and funds an
ERI SA pl an, however, courts in the Third Crcuit nmust apply sone

| evel of heightened scrutiny. Pinto v. Reliance Standard Life




Ins. Co., 214 F.3d 377, 387 (3d Cir. 2000). Heightened scrutiny
i's appropriate because the insurance conpany’s profit notive
creates an inherent conflict of interest. |1d. at 388-389. Pinto
directs district courts to use a “sliding scal e approach,
according different degrees of deference depending on the
apparent seriousness of the conflict.” 1d. at 391, 393. Wen
conducting a heightened arbitrary and capricious review, a court

| ooks not only at whether the result is supported by reason, but
al so at the process by which the result was achieved. [d. The
def endant does not dispute that it both adm nisters and funds the
Pl an here, and that sone |evel of heightened reviewis
appropriate. See Def's Qopp. Br. at 7, 10; 7/29/05 Oral Arg. Tr.
48:17- 20.

On Pinto's “sliding scale,” the level of reviewin this
case shoul d be noderately heightened. The adm nistrative record
does not contain nmuch evidence of the bias or procedural
anomal i es that have pronpted other courts to apply substantially

hei ghtened review.? Nor did the plaintiff present any evidence

2 Pinto applied a highly skeptical |evel of review “on
the far end of the arbitrary and capricious ‘range,’” where the
insurer reversed its own initial determ nation w thout receiving
any additional nedical information, selectively used the treating
physician’s report w thout adequately explaining why it rejected
t he physician’s contrary conclusion, and rejected a staff
wor ker’s recommendation that benefits be provided pending further
testing. 214 F.3d at 393-394. M@iigan v. Reliance Standard
Life Ins., Gv. Act. 02-7691, 2003 U.S. Dist. LEXIS 17593 at *16-
22(E.D. Pa. Cct. 6, 2003), substantially increased the standard
of review where the insurer selectively used portions of the
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or arguments regarding other factors that mght justify
hei ght ened scrutiny, such as the sophistication of the parties,
the informati on accessible to the parties, the financial
arrangenent between the enpl oyer and insurer, or the financial
status of the plan fiduciary. See Pinto, 214 F.3d at 392.

At | east one procedural irregularity justifies
hei ght eni ng revi ew beyond a mnimal |evel, however. The
defendant did not allege that the plaintiff took prescription
medi ci nes during the pre-existing period in its initial denial
and deni al uphold letters. The defendant did not cite drug use
as grounds for denial until its second uphold letter on May 18,
2004. This irregularity suggests that the defendant may have
reviewed the plaintiff’s file on appeal with an eye toward

finding additional reasons to deny her claim

I11. Analysis

Under the ternms of the Plan, the defendant may deny
long-termdisability benefits when a claimant’s disability begins
inthe first twelve nonths after the effective date of coverage,
and the claimant received nedical treatnent or took prescribed
drugs for a condition that caused or contributed to the

disability in the three nonths prior to the effective date. UASP

treating physician’s report, failed to consider the treating
physi cian’s contrary concl usi ons, and had only an adm ni strator
and i n-house nurse review the initial claim
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10034. The parties do not dispute that the plaintiff’s
disability arose within twelve nonths after her effective date of
coverage. The controversy centers on whether it was arbitrary
and capricious for the defendant to deny the plaintiff benefits
because she received nedical treatnent for pregnancy, which

all egedly contributed to her disability, during the pre-existing
peri od, and/or because she allegedly took prescription nedicine
for her hip pain during the pre-existing period.

The answer to this controversy depends in |large part on
when the defendant made its final decision, what it knew, and
what reasons and support it provided at the tinme. The
defendant’s May 18, 2004 denial uphold letter stated that al
adm ni strative renedi es had been exhausted and that the claim
woul d be closed at that tine, but the defendant continued to
respond to the plaintiff's letters through August 6, 2004. It is
appropriate to treat the defendant’s August 6 letter as its final
decision for two reasons. First, in additional briefing
requested by the Court, both parties state that the defendant
made its final decision on August 6, 2004. See Pl’'s 9/23/05
Letter to the Court; Def’'s 9/23/05 Letter to the Court. Second,
t he defendant raised two justifications for denial inits May 18,
2004 letter that it had not raised before — the plaintiff’s
consunption of prescription drugs and alleged forty pound wei ght

gain. It would not be fair to the plaintiff to treat the May 18
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letter as the defendant’s final decision, because doing so would
essentially deny her the right to an adm nistrative appeal .
Taki ng August 6, 2004 as the date of the defendant’s
final decision, the Court finds that the defendant’s denial of
benefits was arbitrary and capricious. The defendant bears the
burden of proving facts that show that a pre-existing condition

caused or contributed to the plaintiff’'s disability. Smathers v.

Multi-Tool, Inc./MiltiPlastics, Inc., 298 F.3d 191, 200 (3d G

2002) (“The lawis well-settled that the insurer nmust prove facts
that bring a loss within an exclusionary clause of the policy.”)

(citing McGee v. Equicor-Equitable HCA Corp., 953 F.2d 1192, 1205

(10th Gr. 1992) (although the insured bears the initial burden
of showing that a loss is covered, the insurer bears the burden
of showi ng that an otherw se covered | oss conmes under an
excl usi onary cl ause)).

In Smathers, the plaintiff was injured when driving
while intoxicated. The defendant denied the plaintiff’s claim
for nedical benefits under a provision that barred paynent of
benefits where the claimant’s comm ssion of a crine “caused or
contributed to” the injury. 1d. at 193. The defendant argued
that it was reasonable to conclude that the plaintiff’'s illegal
drunk driving contributed to the accident and resulting nedical
expenses. The defendant did not provide any support for its

conclusion. Instead, the defendant argued that it was the
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plaintiff's responsibility to show that his drunk driving did not
contribute to the accident. The court rejected the defendant’s
attenpt to shift the burden of proof to the plaintiff. The court
held that, under a noderately hei ghtened standard of review, the
def endant’ s denial was arbitrary and caprici ous because the
defendant failed to establish facts show ng that the exclusionary
clause applied to the plaintiff’s claim 1d. at 199-200.

Here, the defendant received Dr. Bennov's retraction
letter and the plaintiff’s affidavit on August 2, 2004. Both
itens underm ned the evidence that the defendant had used to
support denial; yet, the defendant upheld its denial four days
| ater, without conducting any further investigation or review by
a doctor. The defendant generally does not have a duty to
investigate. Pinto, 214 F.3d at 394 n.8. Smathers, however,
establishes that the defendant nust be able to point to facts on
the record that support its decision to deny coverage in spite of
Dr. Bennov’'s retraction and Ms. Bryan's affidavit.

Dr. Bennov’'s retraction letter underm ned the
defendant’s first ground for denial — that the plaintiff’s
pregnancy contributed to her disability. The defendant may have
been entitled to discount Dr. Bennov’'s |ater opinion, because it

cane after the defendant’s initial denial. See Sell v. UNUM Life

Ins. Co. of Anerica, CGv. Act. No. 01-4851, 2002 U.S. Dist. LEXIS
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22472, *18-20 (E.D. Pa. Nov. 19, 2002).° 1In light of the
retraction, however, it would not have been reasonable for the
defendant to rely solely on Dr. Bennov's earlier opinions. See

Ellis v. Schweicker, 739 F.2d 245, 248 (6th Cr. 1984)

(unreasonable to rely on a nedical diagnosis that the di agnosing

doctor has retracted in |light of subsequent events); Saephan v.

Barnhart, C 02-2374, 2004 U.S. Dist. LEXIS 2654 at *16-17 (N. D
Cal. Feb. 18, 2004) (party cannot rely on a doctor’s opinion that
the doctor has retracted as being erroneous). Sell is not to the
contrary. There, the court found that substantial evidence on

the record outweighed the retraction. See Sell, 2002 U S. Dist.

3 &ooden v. Provident Life & Accident Ins. Co., 250 F.3d
329 (5th Cr. 2001), also cited by the defendant, is not directly
on point. There, the plaintiff submtted an Attending
Physician’s Statenment and a letter witten by the same doctor in
support of his claimfor benefits. |In the Statenent, the doctor
concluded that the plaintiff could return to work on a specified
date. In the letter, however, the doctor wote that the
plaintiff was disabled and could never return to work. 1d. at
331. The court found that the |etter was unpersuasive, because
it was witten after the plaintiff |earned that he woul d be
fired, and because the doctor failed to provide any evi dence
showi ng that the plaintiff’s physical condition had changed
between the tinme of the Statenment and the letter. [d. at 334.

Whereas the doctor in Gooden contradicted his earlier

opi nion regarding the severity of his patient’s disability, Dr.
Bennov retracted only his earlier statements regarding the |ink
between the plaintiff’s pregnancy and her AVN. Al though the
timng of Dr. Bennov’'s retraction raises simlar questions about
his inpartiality, it is less significant that Dr. Bennov did not
provi de any evi dence showing that the plaintiff’s physical
condition had changed between the tine of his initial diagnosis
and later retraction. Dr. Bennov reasonably could have based his
retraction on a review of nedical literature or a reassessnent of
his own know edge, w thout any change in the plaintiff’s
condi tion.
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LEXIS at *4-5, 7, 17 (record contained “substanti al
countervailing evidence,” including an i ndependent nedi cal
exam nation, a Functional Capacity Evaluation, and a review of
the record by another doctor after the retraction).

The defendant’s denial m ght have been reasonable if
supported by other evidence in the record. Besides Dr. Bennov’'s
statenents, the only other evidence in the record regarding
pregnancy and AVN were Dr. Hozack’s March 4, 2004 letter stating
that hip arthritis is generally not caused or aggravated by
pregnancy, and Dr. Farrell’s May 11, 2004 report. It was
reasonabl e for the defendant to give | ess deference to Dr.
Hozack’s |l etter, because Doctor Hozack conceded that he did not
have specific information regarding the plaintiff’s pregnancy.

It was unreasonabl e, however, for the defendant to continue to
rely on Dr. Farrell’s opinion that the plaintiff’s pregnancy
contributed to her disability. Dr. Farrell’s opinion was based
on Dr. Bennov's nowretracted statenents, and Dr. Farrell’s own
m scal cul ation of the plaintiff’s alleged weight gain. There is
no evidence on the record that Dr. Farrell would have reached the
sanme concl usi on, independent of Dr. Bennov’'s statenents, because
t he defendant did not send the case back to himfor eval uation.
Moreover, there is no evidence on the record that Dr. Farrel
woul d have nmade the sane assessnent for a twenty-three to thirty

pound wei ght gain as he did for a forty pound wei ght gain. The
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guestion of weight gain is inportant — despite the defendant’s
claimin its June 28, 2004 letter that it was not the basis for
its denial — because, as the defendant’s counsel conceded at oral
argunent, it is not pregnancy per se, but the weight gain
associated wth pregnancy that arguably aggravated the
plaintiff’s hip pain. 7/29/05 H'g Tr. 26:3-9.

Nor does the admi nistrative record support a reasonabl e
inference that the plaintiff consuned prescription drugs for her
hip pain during the pre-existing period. Notes fromthe
plaintiff's April 2, 2003 visit to Dr. DeHoratius show that the
plaintiff was taking Mdtrin and Percocet around the tinme of that
visit, but they do not support a reasonable inference that she
was taking either nedication during the pre-existing period three
to six nonths earlier. The plaintiff’s pharmacy records fromthe
pre-existing period show that she filled prescriptions for only
Tyl enol #3. The records further show that the Tyl enol #3 was
prescribed by a Dr. Rhode, not by one of the doctors who had
treated the plaintiff for hip pain. UACL 156. The records
support the plaintiff’s statenment in her affidavit that she took
the Tylenol #3 for a root canal, not for hip pain.

The defendant has asserted that the plaintiff’'s
pregnancy contributed to her disability, and that the plaintiff
t ook prescribed nedications for hip pain, but it has not net its

burden to prove facts that support either of those assertions.
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The defendant’s decision to deny benefits was w thout reason and
unsupported by substantial evidence. Thus, on the issue of

whet her the defendant’s decision to deny benefits was arbitrary

and capricious, the Court will grant the plaintiff’s Mtion for

Summary Judgnent, and deny the defendant’s cross-notion.

| V. Remand to the Defendant as the Plan Benefits Adnmi nistrator

The Court will remand the case to the defendant to
determ ne the anmount of benefits owed to the plaintiff,
consistent with the Court’s decision. Courts generally remand
benefits decisions to the adm nistrator when the record is

sonehow i nconplete. Hunter v. Federal Express Corp., GCv. Act.

No. 03-6711, 2004 U. S. Dist. LEXIS 13271 at *41 (July 15, 2004).
The parties dispute the duration of the plaintiff’s disability,
and there are not sufficient facts on the record for the Court to
determ ne the appropriate anount of benefits. See 7/29/05 Oral
Arg. Tr. 57:6-11 (facts regarding the plaintiff’s surgery and
return to work are outside the admnistrative record).

The plaintiff argues that the defendant has waived its
right to have this matter remanded because the defendant never
argued that the plaintiff was not disabled. The plaintiff’s
wai ver argunent is inapposite. The defendant concedes that the
plaintiff was disabled at the tinme she applied for benefits, but

t he def endant does not thereby waive its right to nake an initial
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determ nation regarding the duration of the plaintiff’s
disability. The cases cited by the plaintiff are also

i napposite. In MlLeod v. Hartford Life and Accident Ins. Co.,

Cv. Act. No. 01-4295, 2004 U.S. Dist. LEXIS 19242 at *23-24, the
court determ ned that no remand was necessary where the

adm ni strative record denonstrated that the plaintiff was
eligible to receive benefits for the maxi mum benefits period. In

Lauder v. First UNUM Life Ins. Co., 284 F.3d 375, 384 (2d G

2002), the court held that it was not necessary to remand the
case to the plan adm nistrator where the district court had al
the information it needed to calculate the plaintiff’s damages.
In contrast, the adm nistrative record here does not provide the
Court wth sufficient information to cal cul ate the anmount of

benefits owed to the plaintiff.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ANNA BRYANT ) ClVIL ACTI ON
V.
UNUM LI FE | NSURANCE COVPANY
OF AMERI CA ) NO. 04-3819

ORDER

AND NOW this 11th day of October, 2005, upon
consideration of the parties’ cross-notions for summary judgnent
and opposition thereto, and after an oral argunent on July 29,
2005, for the reasons stated in a nenorandum of today’'s date, it
i s HEREBY ORDERED that the plaintiff’s notion for summary
judgnment is GRANTED I N PART, and DENI ED I N PART. The defendant’s
cross-notion for summary judgnment is DENIED. The matter is
remanded to the defendant to determ ne the anount of benefits due
to the plaintiff, consistent wwth the Court’s decision. This

case i s cl osed.

BY THE COURT:

/[s/ Mary A. Ml aughlin
MARY A. McLAUGHLI N, J.




