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M CHAEL HERR, )
) Gvil Action
Plaintiff ) No. 04-CV-00514
)
VS. )
)
METROPCOLI TAN LI FE | NSURANCE )
COVPANY, )
)
Def endant )
* * *
APPEARANCES:

MARC H. SNYDER, ESQUI RE
On behal f of Plaintiff
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MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on cross-notions for
sumary judgnent. For the reasons set forth bel ow, we deny
plaintiff’s notion for summary judgnment and grant defendant’s
notion for summary judgnment. Specifically, we concl ude that
applying a slightly nore than noderately hei ghtened scrutiny
under the arbitrary and capricious sliding scale of scrutiny

di scussed in Pinto v. Reliance Standard Life |Insurance Conpany,

214 F.2d 377, 387 (3d Cir. 2000), defendant’s decision denying
plaintiff’s claimfor long-termdisability insurance benefits was

not arbitrary and capri ci ous.



PROCEDURAL HI STORY

On February 5, 2004 plaintiff Mchael Herr filed
plaintiff’s Conpl ai nt agai nst defendant Metropolitan Life
| nsurance Conpany (“MetLife”). Plaintiff had been enpl oyed by
Ecol ab, I ncorporated (“Ecolab”). Ecolab nmaintained a Goup Long-
Term Disability Plan through MetLife.! In the Conplaint,
Plaintiff avers that MetLife violated the Enpl oynent Retirenent
| ncome Security Act of 1974 (“ERISA’), 29 U S.C. 88 1001 to 1461.
Plaintiff avers that MetLife inappropriately termnated |ong term
disability paynents it had been making to himfor a work-place
injury.?

Plaintiff seeks 60% of his gross nonthly salary,
commenci ng August 5, 2003 and continuing through plaintiff’s
ei ther reaching 65 years of age or the cessation of his total
disability. Plaintiff also seeks reinstatenent of his group
ancillary benefits (health, dental, |life, pension), costs and
attorneys fees, interest and any other relief the court deens

j ust and proper.

! The policy nunmber for this Plan is 1140000- G
2 Plaintiff does not divide the Conplaint into counts. The sole
claimcontained in the Conplaint arises fromMetLife' s alleged violation of
ERISA. Plaintiff does not aver in the Conplaint which specific ER SA
provi si ons def endant vi ol at ed.
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JURI SDI CT1 ON

Federal question jurisdiction provides district courts
with original jurisdiction to hear civil clains arising under
“the Constitution, laws, or treaties of the United States."

28 U S.C. 8 1331. Jurisdiction is proper because plaintiff
brings this action pursuant to section 1132(a) of ERI SA 29
US C 8§ 1132, which authorizes a beneficiary to bring a civil

suit to recover benefits due him

FACTS

Based upon the pl eadings, record papers, depositions
and exhibits of the parties, the pertinent facts are as foll ows.

From Decenber 15, 1988 through January 30, 2002
plaintiff was continuously enployed as a Territory Manager for
Ecolab.® Prior to his injury, plaintiff was earning $56, 199. 08
per year.* This position required himto clean sw mm ng pools,
manage and fix pool and | aundry equi pnent, and sell Ecol ab
products. His job responsibilities required himto use noxi ous

chem cal s such as chlorine and nercuric acid.?®

Plaintiff’s Mtion for Summary Judgnent (“Plaintiff’s Mtion”)
1 2.

4 Admi ni strative Record (“Record”) bate stanp 000001 - 000533,

Exhibit Ato Plaintiff's Mtion, Disability C aimEnployer Statement at bate
stanmp 000382.

5 Plaintiff's Mtion | 2.



On July 6, 2001 plaintiff was injured by inhaling
chlorine gas. His injury was di agnosed as Reactive Airways
Di sease Syndrone (“RADS’)dysfunction. Imrediately after
sustaining this RADS injury, plaintiff was hospitalized for seven
days. ©
Plaintiff was a participant in the Ecolab Long-Term
Disability Plan (the “Plan”). The Plan is funded by a group
long-termdisability policy issued by MetLife to plaintiff’s
former enpl oyer, Ecolab, Incorporated (“Ecolab”). The Pl an
grants discretionary authority to MetLife as claimadmnistrator,
to interpret and construe the Plan’s provisions and to determ ne
eligibility for, and entitlenment to, benefits under the Plan.’
The Pl an granted defendant MetLife authority to
interpret and construe the Plan’s terns in making claim
determ nations. Specifically, the Plan states:
In carrying out their respective responsibilities
under the Plan, the Plan Adm ni strator and ot her
Pl an Fiduci aries shall have discretionary
authority to interpret the ternms of the Plan and
to determine eligibility for and entitlenent to
Pl an benefits in accordance with the ternms of the
Plan. Any interpretation or determ nation nmade

pursuant to such discretionary authority shall be
given full force and effect, unless it can be

6 Lancast er Regi onal Medical Center Discharge Sumary, dated July
13, 2001, Exhibit Ato plaintiff’s Conplaint.

! Your Empl oyee Benefit Plan, Ecolab Inc., Long-Term Disability at

record at bate stanp 000079.
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shown that the interpretation or determ nation was
arbitrary and capri ci ous.

Record at bate stanp 000079.
The Pl an defined di sabl ed as:

“Di sabl ed” or “Disability” neans that due to

si ckness or accidental injury, you are receiving

appropriate care and treatnment froma doctor on a

conti nui ng basis, and

(1) during your Elimnation period [180 days of
continuous disability] and the next 12 nonth
period, you are unable to earn nore than 80%
of your Predisability Earnings at your Omn
Cccupation for any enpl oyer in your Local
Econony| . ]

(2) after the 12 nonth period, you are unable to
earn nore than 60% of your Predisability
Ear ni ngs from any enpl oyer in your Local
Econony at any gai nful occupation for which
you are reasonably qualified taking into
account your training, education, experience
and Predisability Earnings.

Record at bate stanp 000043.°8

On August 9, 2002 MetLife informed plaintiff by letter
that his long-termdisability benefits were approved as of
July 1, 2002. The letter indicated that “[a]fter satisfaction of
the required 180 day Elim nation Period, benefits becone payable
as of August 5, 2002."°

On Novenber 17, 2002 defendant underwent an i ndependent

medi cal exam nation by Doctor Paul E. Epstein, MD. to eval uate

8 For the remainder of this Menorandum the tine periods identified

i n subparagraphs 1 and 2 will be referred to as tine periods “one” and “two”,
respectively.

o Letter to Mchael Herr from Andy Andersen, Disability Case
Manager, Met Disability dated August 9, 2002, Record at bate stanmp 000183.
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“the possibility of chlorine associated |ung danage.”'® The
exam nation was conducted for purposes of a state worker’s
conpensation claim Specifically, Dr. Epstein concluded that
plaintiff had recovered from RADS that he had devel oped fromthe
exposure to chlorine gas. Dr. Epstein opined that plaintiff now
had “nornmal pul monary function.”?

Additionally, Dr. Epstein concluded that plaintiff’s
“only current respiratory abnornmality is m xed obstructive and
central sleep apnea which is caused by exogenous obesity and is
not related to his chlorine exposure.”' Dr. Epstein noted that
plaintiff could “engage in gainful enployment with mld to
noder ate exertional requirenents” that did not involve exposure
to chlorine.?®

On February 5, 2003 defendant infornmed plaintiff by
letter that his long-termdisability benefits began on
August 5, 2002.%* Defendant infornmed plaintiff that “[f]or

benefits to continue beyond August 4, 2003, you must be totally

10 I ndependent medi cal eval uation of Mchael B. Herr conducted by

Paul E. Epstein, MD. dated Novenmber 17, 2002, record at bate stanp 000244
t hrough 000247, at bate stanp 000244.

n Id. at bate stanmp 000246.

12

d. at bate stanmp 000246-000247.

13 Id. at bate stanmp 000247.

14 Letter to Mchael Herr from Andy Andersen, Case Managemnent

Specialist, MetLife, record at bate stanp 000338 through 000339.
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di sabl ed from perform ng any occupation.”® The letter inforned
plaintiff that several fornms needed to be conpleted and submtted
by March 8, 2003 so that defendant could determne plaintiff’s
continued eligibility for long-termbenefits. The forns required
were: an activities of daily living form a nedical authorization
form the nanmes, addresses and tel ephone nunber of current
treating physicians; and an attendi ng physician statenent.

As part of the review process, defendant hired an
i ndependent vendor, Crawford Heal t hcare Management (“Crawford”)
of Broonmll, Pennsylvania to conduct a Labor Market Survey.?!’
Def endant instructed Crawford to | ook for sales positions and to
identify light duty positions that did not involve exposure to
“chemi cal irritants, dust, fumes and gases.”'® Crawford
identified ten potential positions, noting that nost of the
positions had a base-rate sal ary bel ow $2, 809. 96 per nonth, but
that these positions rose above this wage | evel after factoring
in comm ssion and bonuses. *®

By letter dated May 19, 2003 MetLife inforned plaintiff

that it would be termnating his long-termdisability benefits as

B Id. at bate stanmp 000338.

16 ld. at bate stanp 000339.

o Labor Market Survey prepared by Jennifer Winstein, MEd., CRC,

C.C. M, Vocational Services Consultant for Crawford Heal thcare Managemnent,
dated April 25, 2003, record at bate stanp 000271 t hrough 000280.

18 Id. at bate stanp 000271.

19 Id. at bate stanp 000272-000278.
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of August 4, 2003.2° Defendant explained that term nation was
based on the independent nedical eval uation conducted by Dr.
Epstei n on Novenber 17, 2002. Defendant referred to Dr.
Epstein’s conclusions that plaintiff’s pul nonary function was
normal and that plaintiff could engage in gainful enploynent.

Def endant al so indicated that the |abor-market survey
found light level jobs available with salaries greater than 60%
of plaintiff’s pre-disability earnings that were within a 60-mle
radius of plaintiff’'s residence. Specifically, the letter
identified by title two sales representative positions that both
pai d $3835.00 a nonth. The letter did not identify the enployer
or enployers for these positions.?

Def endant indicated that based upon this nedical
eval uation, and upon the | abor survey, “the information submtted
does not support your continuous disability fromthe above
occupations given your training, education, and work
experience.”? Accordingly, defendant inforned plaintiff that
his clai mwuld be closed as of August 4, 2003. Defendant al so

informed plaintiff of his appeal rights.

0 Letter to Mchael Herr from Andy Andersen, Case Managemnent

Specialist, MetLife, Record at bate stanp 000237-000239, at bate stanp 000237.
2 Id. at bate stanp 000238.
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On June 10, 2003 plaintiff formally appealed by letter
defendant’s term nation of benefits.?® 1In his letter of appeal
plaintiff argued that defendant ignored the fact that plaintiff’s
synptons fromhis reactive airways di sease and pul nonary di sease
had not changed or inproved since Novenber 2002. Plaintiff also
argued that defendant failed to consider that plaintiff had
begun, but was nedically forced to termnate, a nedically
supervi sed Pul nonary Rehabilitation Program because of
hyper t ensi on.
M. Herr argued that defendant erred in relying on Dr.
Epstein’s report, setting forth several bases for error. First,
t he report
states that [M. Herr is] fully recovered only
fromthe original, accepted work related injury of
lung inflammation. [Because M. Herr has] not
recovered fromthe health condition which [he] now
suffer[s]...it is unacceptable to recognize Dr.
Epstein’s opinion in this matter.?

Plaintiff also argued that it is “disturbing” that defendant

relied on the report of a doctor whom plaintiff saw once instead

of “acknow edg[ing] the opinions of the physicians who have

treated ne for the past tw years....”®

z Letter fromMchael Herr to MetLife Disability (“Appeal Letter”)
dat ed June 10, 2003, record at bate stanp 000195-000199.

2 Id. at bate stanmp 000197.
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Plaintiff wites about his then-current health
condi tion, providing additional nedical materials and sunmari zi ng
those materials. He attached to his appeal letter the foll ow ng:
(1) a March 31, 2003 report fromhis treating pul nonary
specialist Lee M Duke, 1l, MD.; (2) a pulnonary function study
dated April 1, 2003; (3) a letter dated June 4, 2003 from Any
Si ndlinger, CRT, a Pulnonary Rehab Therapist; (4) a pul nonary
di scharge chart dated May 26, 2003; (5) a letter fromplaintiff’s
famly physician Allyson J. Thatcher, MD. dated May 28, 2003;
and (6) an echocardi ogramreport by Hal bert J. Feinberg, M D
dated April 29, 200S3.

Summari zing these materials, plaintiff indicates that
on March 31, 2003 he was seen by Dr. Duke. Plaintiff wote that
Dr. Duke opined that plaintiff’s breathing had been controlled by
medi cation and by m nim zation of exposure to irritants.

However, Dr. Duke concluded that plaintiff’s condition had not
i nproved significantly since Novenber 2001 as to RADS and Chronic
Obstructive Pul nobnary Di sease. ?°

Plaintiff wote that Dr. Duke had recommended
plaintiff’s enrollnment in a pulnonary rehabilitation program
Plaintiff began the programin March 2003, attending ei ght

sessions.?” During these sessions, plaintiff showed synptons of

% Id. at bate stanp 000196.

21 Id. at bate stanmp 000195.
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hypertension, specifically that his blood pressure would increase
to 240/ 120, an unsafe level .?® He wites that after his
pul monary therapist Ary Sindlinger, CRT consulted with Dr. Duke
and with plaintiff’s primary care physician, Dr. Thatcher, he was
ordered to stop the pulnonary rehabilitation programuntil his
bl ood pressure could be controlled better.?°

Plaintiff also argued in the letter that MetLife was
not conplying with its own policy, as published on its website,
of working with disabled enpl oyees and enpl oyers to assist the
di sabl ed enpl oyee in becom ng enpl oyabl e again through job
accommodati ons and nodifications, retraining or job placenent.
He indicated that he tel ephoned Lisa H ssem the Vocational
Rehabilitati on Consultant assigned to his case, asking her to
di sclose information relating to the positions referenced in the
enpl oynent survey. She declined to do so because she told him
that the defendant was prohibited by ERISA fromdisclosing it and
because defendant was not an enpl oynent agency. 3

Plaintiff also averred that defendant willfully refused
to disclose to plaintiff any existing enpl oynent opportunities

for which he could apply. Plaintiff argued that this position

2 Id. at bate stanp 000195; Letter “to whomit nay concern” from
Ay Sindlinger, CRT, Pulnobnary Rehab Therapi st dated June 4, 2003, Exhibit B.1
to the Appeal Letter at record bate stanp 000202.

2 Appeal letter, record at bate stanp 000195.

0 Id. at bate stanmp 000198.
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seened inconsistent wwth defendant’s policy as stated on it’s
conputer web page. However, plaintiff also acknow edged t hat
“Legal counsel has infornmed ne that ERI SA neither addresses nor
prohibits the disclosure of such information.”3 Plaintiff also
stated in his letter that he wanted to return to work with

Ecol ab.

On July 29, 2003 Defendant denied plaintiff’s appeal by
letter. Defendant informed plaintiff in the letter that the
deci sion was denied after an |Independent Physician Consul tant,
Board Certified in Internal Medicine and Pul nonol ogy had revi ewed
the medical materials submtted to defendant. The Physician was
not identified in the letter.?

Def endant identified the physician to plaintiff on
about August 21, 2003%*, providing plaintiff with a copy of the
physician’s report, after plaintiff miled a |letter dated
August 14, 2003 to defendant asking that defendant identify the
physi ci an. 3 The i ndependent physician, Leonard Sonne, M D.

FACP, FCCP, opined that plaintiff had no inpairnment and no

3 Id. at bate stanmp 000198.

32 Letter to Mchael Herr from Rosemary Harnon, Procedure Analyst,

MetLife Disability, dated July 29, 2003, record at bate stanmp 000138 through
000142.

3 Letter to Mchael Herr from Rosemary Harnon, Procedure Analyst,
MetLife Disability, dated August 21, 2003, record at bate stanmp 000151.

3 Letter “to whomit may concern” from M chael Herr dated
August 14, 2003, record at bate stanp 000152.
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limtations of ability to function except that he could not be
exposed to chlorine.?

Additionally, in the denial letter defendant identified
and di scussed several docunents and |letters which addressed
plaintiff’s nedical condition.® As listed above in the facts
section, these docunents were: (1) a March 31, 2003 report from
Dr. Duke; (2) a pulnmonary function study dated April 1, 2003;

(3) aletter dated June 4, 2003 from Any Sindlinger, CRT, a

Pul nonary Rehab Therapist; (4) a pul nonary di scharge chart dated
May 26, 2003; (5) a letter fromplaintiff's famly physician Dr.
That cher, dated May 28, 2003; and (6) an echocardi ogramreport by
Dr. Feinberg dated April 29, 2003.

Inits letter, defendant referred to the Attending
Physician’s Statenent that had been conpl eted by Doctor Duke on
February 28, 2003. The letter noted that Dr. Duke wote that
M. Herr could work an eight-hour work day and that plaintiff had
the ability to sit continuously and could wal k and stand
intermttently.3 Defendant wrote that Dr. Duke al so opi ned that

plaintiff could operate a notor vehicle, “could lift and carry

% Letter to Mchael Herr from Rosemary Harnon, Procedure Analyst,
MetLife Disability dated July 29, 2003, record at 000138 through 000142.

36 Id.

37 Id. at bate stanmp 000139.
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10 pounds frequently and 20 pounds occasionally,” and coul d
“clinb, twist, bend and stoop [and] reach above shoul der
l evel . " 38
Defendant’s letter also referred to a letter fromDr.
That cher dated May 28, 2003 in which Dr. Thatcher opined that
plaintiff's respiratory condition over the |last year and a half
had caused physical deconditioning of plaintiff, which resulted
in his having a hypertensive response to mnimal activity. Under
t hese circunstances, Dr. Thatcher opined that plaintiff should
not return to full time work until his blood pressure was better
controlled. Simlarly, defendant noted that Dr. Duke in a letter
dated June 30, 2003 recommended that plaintiff not return to
normal work duty until M. Herr’'s hypertensi on was addressed. %
After identifying these materials, defendant noted that

Dr. Sonne concluded that Dr. Thatcher erred in concluding that
plaintiff was suffering from deconditioning. Defendant noted in
the letter that Dr. Sonne had concl uded

that the docunentation did not substantiate any

wor seni ng synptons. The consultant stated that

t he comon ground between the | ME of

Novenber 17, 2002 and the Attendi ng Physician' s

note of March 6, 2003 was that both reports agree
that you can work ei ght hours per day. *°

3 Id. at bate stanp 000139- 000140.

39

o

at bate stanp 000140.

at bate stanp 000140-000142.

-14-



Defendant’s letter also referred to the | abor market
survey and its conclusion that work was available within the
| ocal econony which plaintiff could performand which paid at

| east 60% of what plaintiff was earning with Ecol ab. *

CONTENTI ONS OF THE PARTI ES

Plaintiff brought this civil action to recover the
long-termdisability insurance benefits denied by defendant. In
his notion for summary judgnent, plaintiff argues that defendant
acted arbitrarily and capriciously in denying plaintiff’s claim

Based on several factors, plaintiff argues that the
court should apply to the plan adm nistrator’s decision a
standard of heightened review. Plaintiff contends that defendant
was self-serving in the docunentation it reviewed in considering
the claim Plaintiff also argues that the plan adm ni strator had
conflicting fiduciary roles of both financing the plan and
determining eligibility for benefits.

Plaintiff also contends that their were nunerous
incidents of irregularities, bias and unfairness which require a
substantially hei ghtened scrutiny of the plan admnistrator’s
decision. In particular, plaintiff avers the follow ng
irregularities: (1) defendant had discretion to have an

i ndependent physician exam ne plaintiff to determne if he was

4 Id. at bate stanmp 000140.
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di sabl ed as defined by the plan, but it failed have such an

eval uation perforned; (2) it is MetLife's policy to have a

medi cal consultant review all of the disability applicant’s

medi cal records but there is nothing in the admnistrative record
to suggest that the nedical consultant even considered the
plaintiff’s high blood pressure; (3) defendant violated its own
stated goal of hel ping disabl ed enpl oyees becone enpl oyabl e
again, when it failed to rel ease any enpl oynent information from
t he | abor and market survey until after an adverse deci sion had
been made on the claim (4) MetLife has an early intervention
program for all Ecol ab enpl oyees with the stated goal of
returning themto work, but nothing in the adm nistrative record
i ndi cates that this was done.

Plaintiff argues that review of the record w |
denonstrate that since January 30, 2002 he has been continuously
di sabl ed from engaging in any gai nful enploynent involving
physi cal exertion or any kind of exposure to airborne irritants.

Finally, plaintiff contends that defendant, in denying
his claim failed to take into account the debilitating nature of
hi s high blood pressure. Plaintiff argues that both Dr. Duke and
Dr. Thatcher have opined that plaintiff nust conplete a pul nonary
rehabilitation programto get his blood pressure under control
before he will be able to return to work. Additionally,

plaintiff argues that the record shows that plaintiff’s nedi cal
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condi tions have evolved, and that he is unable to return to work
because of his high blood pressure, reactive airways disease,
chronic obstructive pul nonary di sease, and obesity, anong ot her
condi ti ons.

Def endant asserts in its notion for summary judgnent
that the court should apply an abuse-of-discretion standard of
review. Defendant contends that plaintiff bears the burden of
establishing that he is qualified for benefits and that plaintiff
has failed to sustain that burden. Defendant argues that the
medi cal evidence before the plan adm nistrator did not support a
finding that plaintiff was nedically prevented from performng
any gai nful enploynent for which he was reasonably qualified for
and for which he would be able to earn 60% of his predisability
earnings. Defendant notes that plaintiff’s own physicians did

not deemhimto be permanently di sabl ed.

STANDARD OF REVI EW

In considering a notion for sunmary judgment, the court
nmust determ ne whet her “the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
mat erial fact and that the noving party is entitled to judgnent

as a matter of law" Fed.R Cv.P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Hone Loan Mortgage Corporation v. Scottsdale |Insurance
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Conpany, 316 F.3d 431, 433 (3d Cir. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cir. 2000). A plaintiff
cannot avert summary judgnent wi th speculation or by resting on
the allegations in his pleadings, but rather nust present
conpetent evidence fromwhich a jury could reasonably find in his

favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).

Dl SCUSS| ON

The central issue in this case is whether or not
defendant acted arbitrarily and capriciously in denying
plaintiff’s disability insurance claim Applying that standard
to a heightened degree, this court finds, for the reasons
expl ai ned bel ow, that defendant did not act arbitrarily and

capriciously.
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Arbitrary and Capricious Standard

Under ERI SA, an enployee may bring a civil action “to
recover benefits due himunder the terns of his plan, to enforce
his rights under the terns of the plan, or to clarify his rights
to future benefits under the terns of the plan.” 29 U.S. C
8§ 1132(a)(1)(B). Under this section, an enployee may chall enge a
plan adm nistrator’s wongful denial of disability benefits.

Typically a “denial of benefits chall enged under
§ 1132(a)(1)(B) [of ERISA] is to be reviewed under a de novo
standard, unless the benefit plan gives the adm nistrator or
fiduciary discretionary authority to determne eligibility for

benefits or to construe the terns of the plan.” Firestone Tire &

Rubber Co. v. Bruch, 489 U. S. 101, 115, 109 S.Ct. 948, 956-57,

103 L. Ed.2d 80, 95 (1989); accord Abnathya v. Hoffnmann-La Roche,

Inc., 2 F.3d 40, 44-45 (3d Gr. 1993). Wen the plan confers
such discretion, an “arbitrary and capricious” standard of review

applies. Smathers v. Miulti-Tool, Inc./Milti-Plastics, Inc.,

Enpl oyee Health and Welfare Plan, 298 F.3d 191, 194 (3d G

2002) .

The parties agree that the insurance policy in force
here grants MetLife discretionary authority to interpret the
terms of the policy and to determne eligibility for, and
entitlenent to, benefits in accordance with that policy.

MetLife's decision to deny plaintiff’'s benefits is thus governed
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by the arbitrary and capricious standard. See Mtchell v.

East nan Kodak Conpany, 113 F.3d 433, 438 (3d GCr. 1997).

“Under the arbitrary and capricious standard, the court
nmust defer to the adm nistrator of an enpl oyee benefit plan
unl ess the admnistrator's decision is clearly not supported by
the evidence in the record or the admnistrator has failed to
conply with the procedures required by the plan.” Abnathya,
2 F.3d at 42. “[T]he court is not free to substitute its own
judgment for that of the defendants in determining eligibility

for plan benefits.” Lasser v. Reliance Standard Life |Insurance

Conmpany, 344 F.3d 381, 384-385 (3d Gir. 2003)(citing Pinto v.

Rel i ance Standard Life | nsurance Conpany, 214 F.2d 377, 387

(3d CGr. 2000)(internal quotation omtted)). Nevertheless,
courts will overturn the decision of a plan admnistrator if it
was made “w t hout reason, unsupported by substantial evidence or

erroneous as a matter of |aw Abnat hya, 2 F.3d at 45 (quoting

Adano v. Anchor Hocking Corporation, 720 F.Supp. 491, 500

(WD. Pa. 1989)).

Hei ght ened Arbitrary and Caprici ous Standard

This standard is applied with increased stringency,
however, where there is a conflict of interest on the part of the
pl an adm nistrator or fiduciary. Smathers, 298 F.3d at 197

(citing Firestone, 489 U S. at 115). 1In Pinto v. Reliance

Standard Life |Insurance Conpany, the United States Court of
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Appeals for the Third GCrcuit stated “that hei ghtened scrutiny is
requi red when an insurance conpany is both plan adm nistrator and
funder.” 214 F.3d 377, 387 (3d Cir. 2000). The Court reasoned
that such a conflict arises, in part, because “insurance carriers
have an active incentive to deny close clains in order to keep
costs down and keep thensel ves conpetitive[.]” 1d. at 388.

Def endant’ s corporate designee, Laura Sullivan,
testified that defendant funded the Plan and al so had sole
di scretionary authority to review and nake determ nations as to
claims. Plaintiff’s counsel asked Ms. Sullivan, “Wo funded this
particular plan, was it Met Life or was it Ecol ab?”, to which she
responded, “The plan is insured by Met Life.” Plaintiff’s
counsel then asked her, “Is it a correct statenent that Met Life
had sole discretionary authority on whether to pay out this
clain?”, to which she responded, “Yes.”*

Ms. Sullivan al so acknow edged that any cl ai m paynment
woul d result in a decrease in defendant’s profits. Wen asked,
“Wuld you agree that it’'s a correct statenment that any approved
claimincluding this claimwuld have at | east m ninmal inpact on
Met Life's year end profitability?”, M. Sullivan responded,

“Yes.”

42 Not es of Testinony of the deposition of Laura Sullivan
Sept enber 28, 2004 at page 29, Exhibit B in the Appendix of Exhibits in
Support of Defendant Metropolitan Life Insurance Conpany’s Mtion for Summary
Judgnent .
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We concl ude that defendant is a conflicted fiduciary
because it both funds the Plan and determines eligibility for
disability paynents under the Plan. Because defendant is both
the plan adm nistrator and funder, it is subject to evaluation by

a heightened scrutiny standard pursuant to Pinto.

Applving the Sliding Scal e under the Hei ghtened Standard

Next, the court nust determ ne what degree of
hei ght ened scrutiny to apply in inplenmenting the arbitrary and
capricious standard. Pinto, 214 F.3d at 390. Were a conflict
exists, the Third Crcuit adjusts the arbitrary and capri ci ous
standard using a “sliding scale nethod,” intensifying the degree
of scrutiny to match the degree of the conflict.?*

Applying this sliding scale enables the court to
“review the nerits of interpretation to determ ne whether it is
consistent with an exercise of discretion by a fiduciary acting
free of the interests that conflict with those of beneficiaries.”
Pinto, 214 F.3d at 391. Under this heightened standard, however,
plaintiff’s burden of proving his disability does not shift to

def endant . Pinto, 214 F.3d at 392-393.

4 The Third Circuit recognizes “that there is sonething

intellectually unsatisfying, or at |least disconforting, in describing our
review as a ‘heightened arbitrary and capricious’ standard.” Pinto,

214 F.3d at 392. Nonetheless, the Third Grcuit expects “district courts to
consi der the nature and degree of apparent conflicts with a view to shaping
the arbitrary and capricious review of the benefits determni nations of

di scretionary decision nmakers.” 1d. at 393.
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The Third Crcuit has devised no specific test for
applying this sliding scale. However, the court directed inquiry
into the following factors in deciding the severity of the
conflict: (1) the sophistication of the parties, (2) the
informati on accessible to the parties; (3) the exact financial
arrangenment between the insurer and the conpany; and (4) the
status of the fiduciary, specifically whether the enpl oyer
fiduciary is breaking up, noving operations or |aying off
enpl oyees, as the conpany’s financial or structural deterioration
m ght negatively inpact on the “presunmed desire to maintain

enpl oyee satisfaction.” Pinto, 214 F.3d at 392; Stratton v. E. |

DuPont de Nenours & Conpany, 363 F.3d 250, 254 (3d G r. 2004).

Sophi stication of the Parties

We conclude that the first factor (sophistication of
the parties) wei ghs agai nst defendant and in favor of heightening
the standard. In applying this factor, the Third Crcuit has
“assune[d] there was a sophistication inbal ance between the
parties.” Stratton, 363 F.3d at 254. W nmke the sane
assunpti on. Def endant has extensive ERI SA cl ai ns experience in
contrast to plaintiff’s seemingly little, or no, experience.
According to Stratton,”[i]t follows that this factor weights in

favor of heightening the standard.” |d.
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Accessibility of Information

We find that the second factor (the information
accessible to the parties) also weighs in favor of heightening
t he standard because defendant had information that was
accessible to it which was not available to plaintiff.
Specifically, defendant conducted the job market study and
identified several positions for individuals with plaintiff’s
educati on and work background that were available within a
sixty-mle radius of defendant’s workplace. Despite plaintiff’s
repeated efforts to acquire this job list from defendant,
def endant declined to provide plaintiff with any of the specific
positions available. Plaintiff argues that defendant had a
policy, reflected on its internet web page, to assist injured
enpl oyees in returning to work, and that defendant was viol ating
its policy by not providing the requested information to
plaintiff.

We find persuasive plaintiff’s argunent that sone
degree of heightened scrutiny is required based upon this unequal
access to information. This information formed part of the basis
for defendant termnating plaintiff’s long-termdisability
benefits. Defendant’s failure to provide plaintiff with the
speci fic nanes and enpl oyers where work was avail abl e i ncreased
the risk of defendant providing self-serving information.

Wt hhol ding the details requested by plaintiff prevented
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plaintiff’s own independent review of the enployers and positions
identified, and determ nation of whether they truly paid at |east
60% of his pre-injury inconme |level, set by the Plan as a
threshold for defining disability in period two.

Def endant notes that it is not an enpl oynent agency and
is not required to find plaintiff a job. Wile this may be
correct, given the risk for potential self-serving analysis by
def endant through the job-survey information, the |evel or review
i's appropriately increased sonmewhat.

We al so concl ude, however, that the | evel of heightened
scrutiny is mtigated because plaintiff points to no specific
statutory authority, or even any specific provision from
def endant’ s i nsurance policy or general policies as set forth on
its internet web page, which requires disclosure of the nanes,
addresses and tel ephone nunbers of potential enployers listed in
the job survey. Plaintiff in his own appeal letter of
June 10, 2003 acknow edges that ERI SA does not require defendant
to disclosure this material to plaintiff. Further mtigation is
al so appropri ate because the survey was not conducted directly by

t he defendant, but rather by a third party vendor.

Fi nanci al Arrangenent Between | nsurer and Conpany

We conclude that the third factor (the exact financial
arrangenent between the insurer and the conpany) weighs in favor

of a slightly heightened standard of review because under the
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arrangenent between Ecol ab and defendant, defendant al one
reviewed eligibility and paid clains. Such an arrangenent
provides a financial incentive to the defendant to deny cl ai ns.
Lasser, 344 F.3d at 385. Gven this incentive, a heightened

review i s appropriate.

Fi nanci al or Structural Deterioration

We do not find the fourth factor (the effect of the
conpany’s financial or structural deterioration) applicable here.
Nei t her party argues, nor has presented evi dence to suggest, any
financial or structural deterioration. Accordingly, we find this
factor does not affect the degree of scrutiny we must apply.

Based upon our analysis of each of the factors, and
wei ghi ng the hei ghtened scrutiny el enents against the mtigating
el enents, we find that a noderately hei ghtened | evel of scrutiny
is applicable.

“I'n applying a heightened arbitrary and capri ci ous

review, we are deferential, but not absolutely deferential.”

Pinto, 214 F.3d at 393. In reviewi ng the decision, we | ook not
only at “whether it is supported by reason -- but [also] at the
process by which the result was achieved.” Pinto,

214 F. 3d at 393.
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Addi tional Factors

In Pinto, the Third Crcuit set forth the foll ow ng
factors that relate to process which are appropriately consi dered
by the court in determning the correct |evel of review
1) the admnistrator’s reversal of its own initial determ nation
of total disability; 2) the admnistrator’s self-serving
selectivity in relying on various doctor’s findings; and
3) the admnistrator’s decision to act contrary to the
recommendation of its staff reviewer by denying a claimfor
benefits.*

In effect, these factors, if weighed against the
defendant, call for further heightening of the standard of review
al ready determ ned by application of the initial four factors set
forth in Pinto. Accordingly, we review each of these three
additional factors to determne if additional heightening of

scrutiny is necessary.

4 In Pinto, the Third Circuit discusses the four factors, which the

court must consider, as discussed above. The Third Circuit then proceeded to
apply the additional three factors listed here without relating how these
three factors apply to the four it had previously set forth.

The Court noted that each of these three factors wei ghed agai nst
t he def endant insurance conpany, concluding that “we find ourselves on the far
end of the arbitrary and capricious "range," and we exani ne the facts before
the adm nistrator with a high degree of skepticism” Pinto, 214 F.3d at 394.
The Court did not apply the four factors initially set forth. The Court used
these three factors in place of the four earlier factors to deternine the
appropriate point of level of review on the sliding scale.

We have just addressed the four factors initially set forth in
Pinto, concluding that a noderate | evel of scrutiny was warranted. W now
review these additional three Pinto factors to determne if an even hi gher,
| ess deferential, |level of reviewis warranted.
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Reversal of Disability Deternination

The first additional Pinto factor is the
adm nistrator’s reversal of its owm initial determ nation of
total disability. As to this factor, although defendant did
reverse a determnation that plaintiff was eligible for long-term
disability benefits, this reversal does not nerit an increase in
the standard of review because it was nmade after defendant
recei ved additional evidence.

As di scussed above, defendant found that, for purposes
of period one, defendant was di sabled and eligible for benefits,
but for purposes of period two, he was not. The Plan listed two
di stinct periods of disability. The first period of tinme, period
one, is defined in the Plan as the 180-day elim nation period and
the 12-nonth period that follows. For this period, a Plan
partici pant would not be disabled if he were able to earn 80% of
his predisability earning.

The second period, period two, involves all tinme after
this first period. During this second period, a participant is
disabled if he is able to earn at | east 60%of his pre-disability
i ncone. Defendant determned that plaintiff was disabled for
this first period, notifying himby letter on August 9, 2002 that
his long-termdisability benefits were approved as of July 1,

2002.
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I n February 2003, defendant infornmed plaintiff that it
woul d be conducting a review to determ ne his continued
eligibility for benefits into the second period. Part of these
review materials required plaintiff to provide an attending
physician’s statenment. Defendant’s denial of benefits for this
second phase was based in part on the conclusions of plaintiff’s
own attendi ng physician that plaintiff could return to work.

This statenment fromplaintiff’s attendi ng physician
provi ded defendant with new evidence to re-evaluate its
disability determnation. This provision and use of new evidence
di stingui shes the case fromPinto in which the adm nistrator
reversed its prior finding of disability even though no
addi tional evidence had been provided. The Third Crcuit found
such an unexpl ai ned reversal weighed in favor of hei ghtening
scrutiny. In this case, because there was new evi dence provided,
and because this new evidence was consistent wth the
admnistrator’s decision, the admnistrator’s change of deci sion
does not weigh in favor of additionally heightened scrutiny.

This conclusion is supported by the fact that the
change of decision cane at an eval uation point established by the
Plan. The defendant provided plaintiff with anple notice in
February, six nonths before the start of the second tine period,
and afforded plaintiff an opportunity to present evidence to

assi st in defendant’s decision-making. Plaintiff took advantage
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of this opportunity, and even presented additional evidence
foll ow ng defendant’s prelimnary denial of benefits for period
two. The change was not an unexpl ai ned one, but was one
contenplated by the terns of the Plan itself insofar as it
provided differing definitions for disability in periods one and
t wo.

Additionally, we note that defendant’s determ nation as
to the second period was consistent. Defendant first inforned
plaintiff by letter in May 2003 that it was denying disability
benefits for the second period. Plaintiff appealed this
deci sion, providing additional evidence in support of maintaining
benefits. Defendant considered this information but continued to
deny benefits in its July 2003 letter. While there may have been
a change in determnation fromperiod one to period two, there
was no change of determ nation for period two.

Under these circunstances, we do not find that the
first additional factor set forth in Pinto weighs in favor of

addi tional ly heightening scrutiny.

Admi nistrator’s Reliance on Doctor’s Findings

The second additional Pinto factor is the
adm nistrator’s self-serving selectivity in relying on various
doctor’s findings. As to this factor, plaintiff argues that
def endant was self-serving in its selectivity as to which nedica

records were revi ewed. Plaintiff nmintains that defendant’s
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protocol was to have all of the disability applicant’s nedical
records reviewed but that nothing in the record indicates that
this protocol was conplied with. Specifically, plaintiff
contends that defendant failed to consider evidence as to
plaintiff’s “out-of-control blood pressure”.“

In response, defendant refers to several docunments of
plaintiff’s own treating physician, which support defendant’s
finding that plaintiff was not disabled. Defendant argues that
none of these docunents classify plaintiff’s bl ood pressure as
being “out-of-control.” Additionally, defendant contends that
MetLife' s policy and practice is to review all nedical evidence
provided to it, not all nedical records. Defendant argues that
its nedical exam ner, Dr. Leonard Sonne, was provided with al
medi cal evidence that plaintiff had provided MetlLife.

The record reveal s that defendant reviewed all evidence
provided by plaintiff. 1In making its initial determ nation
concerning plaintiff’s continued eligibility for long-term
disability benefits, defendant relied on the nedical records
plaintiff provided. Although it based its decision in part on
Dr. Epstein’s independent exam nation of plaintiff for a state
wor kers’ conpensati on proceedi ng, defendant also relied on the
statenent of plaintiff’s own treating physician Dr. Duke.

Dr. Duke’'s conclusions in his statenent were consi stent

46 Plaintiff's Mtion | 41
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with the findings of Dr. Epstein -- plaintiff could return to
work, albeit with certain limtations, notably that he not be
exposed to chlorine gas. Accordingly, defendant’s review of
materials for its initial determ nation of benefits for period
two cannot be described as sel f-serving.

The record is not as clear to whether defendant
considered materials plaintiff provided as part of his appeal.
Def endant indicated that it sent the materials it had to
Dr. Sonne for an evaluation. Dr. Sonne does not list in his
report each item he received and revi ewed, however he does
reference and di scuss several itens in the text of his report.
None of the references in the report is to any item subsequent to
March 31, 2003.

Def endant’s alleged failure to forward to Dr. Sonne any
evidence fromafter this date rai ses concerns as to whether
def endant sel ectively screened nedi cal evidence in a self-serving
fashion. The evidence submtted from March 31, 2003 and prior
thereto support defendant’s conclusion that plaintiff was able to
return to work. Anmong the itens submtted on appeal dated after
this date is a letter fromDr. Duke dated June 30, 2003 in which
Dr. Duke concludes that plaintiff is unable to return to work.?#
In the letter Dr. Duke wote:

M. Herr, in [an] effort to inprove his exercise

a7 Letter “to whomit may concern” fromlLee M Duke, Il, MD., dated

June 30, 2003, record at bate stanp 000194.
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Al so

tol erance and strength, was placed in the

pul nonary rehab program He was noted to have a
hypertensive response during his exercise testing,
and his anti hypertensives were increased. Despite
this, he was reaching blood pressure in the md
200s during his exercise at the rehabilitation
program That was disconti nued. He was seen back
by his fam |y physician, and his anti hypertensives
are being adjusted. At this point, | do not
recommend that he return to the pul nonary
rehabilitation programuntil his antihypertensives
and bl ood pressure remains stable. | would
recommend a repeat exercise test prior to
reinitiating the rehab once his blood pressure is
control | ed.

Once again, given his hypertensive response and
poor exercise tolerance, we would not reconmend he
return to normal activity or work duty until the
situation is stabilized and he can return to the
pul nonary rehab program “8

anong the nedi cal evidence provided is a letter

fromDr. Thatcher dated May 28, 2003 in which she also indicates

that plaintiff

bl ood pressure.

should not return to work because of his el evat ed
Dr. Thatcher’'s |letter reads:

| amwiting in reference to recent changes in

M chael s nmedi cal condition. He has a history of
reactive airway disease wwth a m xed obstructive
and restrictive airway di sease followed by Dr. Lee
M Duke. He had been released to restricted duty
due to his asthma condition. Since that tine he
had a cardi opul nonary exerci se study which showed
significant elevation in blood pressure with mld
exertion and significant deconditioning secondary
to his approximately a year and a half of
respiratory problens. W attenpted to enroll him
in a pul nonary rehab program but he continued to
have excessive elevations in his blood pressure
with mniml exertion as high as 230/120. W
continued to try to manage and control his bl ood

- 33-



pressure. | feel that his poor respiratory status
over the last year and a half, although it has

i nproved, has caused significant physical

decondi tioni ng causing significant hypertensive
response with limted activity. | feel it
necessary for us to better control his bl ood
pressure prior to himreturning to any full tine
wor k schedul e.*® (Enphasis added.)

A final probative itemis a letter dated June 4, 2003
fromplaintiff’s pul nonary rehabilitation therapist Ay
Sindlinger, CRT.®® |In this letter, Ms. Sindlinger wote that
“Is]ince Mke's accident at work, he becones very short of breath
with any type of exertion.” She wote that plaintiff had been
pl aced on a pul nonary rehabilitation programby Dr. Duke with the
hope of increasing plaintiff’s activity |evel.

However, Ms. Sindlinger indicates that she becane
concerned with plaintiff’s condition because “[u]nfortunately,
whil e exercising for only a short period of tine, Mke would
becone | i ght headed, diaphoretic, and his bl ood pressure would
clinb as high as 240/120.” She wites that she contacted Dr.
Duke with her concerns and that plaintiff contacted Dr. Thatcher

about the bl ood pressure issue. >

On its face, this additional material does not support

49 Letter “to whomit may concern” fromAllyson J. Thatcher, M D

dated May 28, 2003, record at bate stanp 000208, Exhibit C to the Appea
Letter at record bate stanp 000208.

0 Letter “to whomit may concern” from Amy Sindlinger, CRT,
Pul monary Rehab Therapi st dated June 4, 2003, Exhibit B.1 to the Appeal Letter
at record bate stanp 000202.

51 I d.
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defendant’s denial of plaintiff’s long-termdisability.
Defendant’s alleged failure to consider this naterial raises
concerns of defendant selecting and reviewing materials in a
self-serving matter so as to support a finding of no benefits.
Because of this concern, per Pinto, an additional degree of
scrutiny above the noderately hei ghtened scrutiny discussed

earlier is necessary and will be applied.

Adni ni strator’s Deci sion

The third additional Pinto factor is the
adm nistrator’s decision to act contrary to the recomrendati on of
its staff reviewer by denying a claimfor benefits. Concerning
this third Pinto factor, we note that the record does not
establish, and neither party argues, that the adm nistrator acted
contrary to the recommendation of its staff reviewer.
Accordingly, we find this third additional Pinto factor

i nappl i cabl e.

Medi cal Evi dence

Qur anal ysis of defendant’s decision under this
hei ght ened scrutiny focuses primarily on the second additional
Pinto factor -- defendant’s consideration of plaintiff’s nedical
evidence. Wile at first review it appears that defendant
flagrantly ignored evidence supporting the continuance of

benefits, closer exam nation suggests that this additional
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evi dence does not contradict defendant’s concl usion.

The focus of plaintiff’s argunent is that he provided
medi cal records which established his continued inability to work
based upon his high blood pressure. Although Dr. Duke's letter
of June 30, 2003 di scusses concerns about plaintiff’s bl ood
pressure elevating to the m d-200s, and draws the concl usion that
this el evated bl ood pressure precludes plaintiff’s return to
work, in an earlier letter Dr. Duke drew a di fferent concl usion
fromnearly identical data.

In a letter fromDr. Duke to Dr. Thatcher dated
January 8, 2003, Dr. Duke noted that plaintiff

underwent formal cardi opul nonary exercise testing
and he was able to perform 63% maxi mal power
output, this was achieved with slightly increased
2 uptake and heart rate. He did have mld
hypertensive response with a peak bl ood pressure
of 220/108. Heart rate increased to 124 and the
test was stopped because of |eg fatigue.
Interestingly, his breathing capacity supported
this exercise using only 51% of his maxi mal
breat hi ng capacity and oxygen |levels actually

i nproved with exercise. > (Enphasis added.)

Shortly thereafter, Dr. Duke again indicated that
pul monary testing of plaintiff showed significant inprovenent.
In a letter fromDr. Duke to Dr. Thatcher dated February 28,
2003, he wote that

Pul monary function tests fromour office showed

52 Letter to Allyson J. Thatcher, MD. fromlLee M Duke, II, MD.,
dat ed January 8, 2003, record at bate stanp 000348-000349;
accord Cardi opul nonary Exercise Study Report prepared by Dr. Duke on
January 2, 2003, record at bate stanp 000350.
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m xed smal |l airways di sease with reduced FVC prior
to his exercise testing. | did receive his
Uni versity of Pennsyl vania eval uati on and was
surprised to see how well he had done on their
pul monary function test, particularly on what was
descri bed as a bad day by both M. and Ms.
Herr . %3
Dr. Duke concludes his letter by recommendi ng t hat
plaintiff not go back to a “chlorine-containing environnment.”>
A reasonable inference fromthis statenent is that plaintiff
could work in a non-chlorine-containing environnent.
This inference is supported by Dr. Duke’ s responses in
a form docunent he conpleted for defendant on January 16, 2003 in
whi ch he concluded that M. Herr is capable of returning to
gai nful enpl oynent in any occupation subject to a few
l[imtations.®® Ampong the limtations were that M. Herr: (1) was
“unabl e to work anong strong odors, funes, chlorine”; (2) was
“unable to return to previous job” at which he sustained his
injury; (3) that he should avoid shift work; and (4) that he

shoul d avoi d “change in tenperature [and] dust and respiratory

irritant exposure.”>®

53 Letter to Allyson J. Thatcher, MD. fromlLee M Duke, II, MD.,
dat ed February 28, 2003, record at bate stanmp 000315 through 000316, at bate
stanmp 000315.

> Id. at bate stanmp 000315.

%5 MetLife formto evaluate long-termdisability benefits conpleted
by Dr. Duke on January 16, 2003, record at bate stanp 000321. Another version
of this form signed by Dr. Duke on January 16, 2003, but only partially
conpleted, is at record at bate stanp 000344.

%6 I d.
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In the attendi ng physician’s statement Dr. Duke
conpl eted dated March 6, 2003, Dr. Duke concluded that M. Herr
(1) “can work a total of 8 hours per day”; (2) can sit
continuously; and (3) can stand and walk intermttently.?>’

Dr. Duke does not in any of these materials conclude or
even suggest that plaintiff’s blood pressure prevents himfrom
working full time. To the contrary, it is clear that Dr. Duke
was of the opinion that, despite hypertensive incidents,
plaintiff was able to return to work.

Dr. Sonne reached a simlar conclusion. Although
Dr. Sonne opined that plaintiff could work with | ess stringent
restrictions than Dr. Duke opines are necessary, both agree that
plaintiff can return to work full-tinme at sone position.?®8

Al though plaintiff argues that the materials submtted
for his appeal show that his condition prevented himfrom work,
it is far fromclear that this is the case. The focus of the
plaintiff’s argunent is the determ nation by his pul nonary

t herapi st, Any Sindlinger, who has no nedi cal degree, that his

S Met Li fe form-Attending Physician Statenment conpleted by
Dr. Lee M Duke on March 6, 2003, Record at bate stanp 000317 through 000319,
at bate stanmp 000318.

%8 Dr. Sonne does conclude that plaintiff is subject to |ess
stringent restrictions than Dr. Duke concludes. For instance, Dr. Sonne, in a
Medi cal Consultant Revi ew Estination of Physical Capacities formwhich he
conpl eted on July 15, 2003, opines that M. Herr is not restricted in standing
or walking in contrast to Dr. Duke's conclusion that plaintiff could only do
both intermttently. Additionally, Dr. Sonne concludes that plaintiff could
occasionally work in positions where he could be exposed to dust funes and
gases, while Dr. Duke opines that plaintiff can never be exposed to these

itens.
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bl ood pressure was dangerously high. Plaintiff also refers to
his general practitioner, Dr. Thatcher, who simlarly expressed
concerns about the bl ood pressure.

There are several problens with their concl usions.
First, it is unclear what bl ood pressure level plaintiff actually
reached. In his appeal letter, M. Herr indicates that he
attended pul nonary rehabilitation with Ms. Sindlinger beginning
on March 20, 2003 and continuing for seven nore sessions which
ended in April. As part of his appeal letter, he included the
progress reports for these sessions.

The progress reports consist of the raw data of various
vital signs of his taken during the exercises he was
participating in. Each session has its own entries. 1In his
appeal letter, he notes that, unlike his other vital statistics,
his bl ood pressure was only intermttenly nonitored. The
progress reports support this statenment, because bl ood pressure
information is included for sonme, but not all, of the sessions.

The hi ghest pressure levels recorded in these progress
reports follow. During his third sesssion, conducted on
March 27, 2003, his bl ood pressure reached 220/ 110 after he had
been on a treadm || for seven m nutes. At his next session, on
a date in April that is unclear fromthe copy provided in the
record, his blood pressure reached 210/ 100 after he had been on

the recunbent stepper for four mnutes. At his sixth session,
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conducted on April 4, 2003, his blood pressure reached 220/ 115
after he had been on the treadm || for six mnutes.

In addition to attaching these progress reports to his
appeal letter, M. Herr submtted letters fromvarious nedica
care providers. |In each of these letters, the nedical care
provider refers to the rehabilitation sessions, and identifies
t he hi ghest bl ood pressure level that occurred during those
sessions. The first letter, fromDr. Thatcher indicated that M.
Herr’s bl ood pressure reached 230/130 with m nimal exertion. >°
The second letter, from M. Sindlinger, indicated that his bl ood
pressure reached | evels of 240/120. %

The uncertainty concerning M. Herr’s blood pressure is
that, although Ms. Sindlinger and Dr. Thatcher were considering
t he sane pul nonary rehabilitation program the two differ as to
what was hi s highest blood pressure |evel during the sessions.
Additionally, these two different |evels are thensel ves higher
than the raw data which M. Herr provides in his appeal and from
whi ch, presumably, Ms. Sindlinger and Dr. Thatcher drew their
figures.

M. Herr also includes a letter fromDr. Duke in which

%9 Letter “to whomit may concern” from Allyson J. Thatcher, M D.

dated May 28, 2003, record at bate stanp 000208, Exhibit C to the Appeal
Letter at record bate stanp 000208.

& Letter “to whomit may concern” from Amy Sindlinger, CRT,
Pul monary Rehab Therapi st dated June 4, 2003, Exhibit B.1 to the Appeal Letter
at record bate stanp 000202.
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Dr. Duke nentions the pul nonary rehabilitation program and notes
that M. Herr’s bl ood pressure reached |levels in the m d-200s.
Fromthis purported md-200 | evel, Dr. Duke draws the concl usion
that plaintiff should not return to work because of the
hypertensi ve response he was havi ng.

As wth the figures relied upon by Dr. Thatcher and
Ms. Sindlinger in their respective letters, the m d-200s |evel
referred to by Dr. Duke in his letter is not in the raw data from
t he pul nonary rehabilitation sessions which M. Herr provided on
hi s appeal .

What the data fromthese pul nonary sessions do show, is
that M. Herr’s blood pressure levels fromthe rehabilitation
programin March and April 2003 are simlar to the 220/ 108 | evel

Dr. Duke observed on January 8, 2003. As discussed earlier

Dr. Duke did not find plaintiff was prevented fromreturning to
work with that blood pressure |evel, a conclusion also reached by
Dr. Sonne.

O her than the figures listed in the three letters
M. Herr provided in his appeal, nothing in the record shows that
hi s bl ood pressure changed in any manner fromits previous |evels
at the time that Dr. Duke cleared himfor return to work.

The case thus presents a situation where two
pul monol ogy specialists, Dr. Duke and Dr. Sonne, did not think

that plaintiff’s blood pressure |evel prevented his return to
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wor k, but that a pulnonary therapi st wthout a nedical degree,
Ms. Sindlinger, and a general practitioner, Dr. Thatcher, thought
otherwse. W find no fault or unreasonabl eness in defendant
relying on the determ nations of the specialists instead of the

t herapi st and general practitioner.

As di scussed above, the supplenental materials provided
on appeal do not strengthen plaintiff’s case. Wile each of the
medi cal providers noted an el evated bl ood pressure during \V/ g
Herr’'s participation in the pulnonary rehabilitation program the
actual data fromthis pul nonary program suggests ot herw se.

Accordingly, if defendant did consider these
suppl enental materials, it is reasonable, even under the
particul arly hei ghtened scrutiny we apply here, to conclude that
def endant’ s deci sion was soundly, and objectively grounded in the
record before it.

| f defendant failed to consider this material, this
error is not significant. The raw data provided by plaintiff in
the formof his pulnonary rehabilitation progress reports,
denonstrates plaintiff’s blood pressure |evels to be consi stent

with his blood pressure |levels in January 2003.
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CONCLUSI ON

For the reasons discussed above, we grant defendant’s
nmotion for summary judgnent and deny plaintiff’s notion for
summary judgnent. We enter judgnent in favor of defendant and

dismss plaintiff’s Conpl aint.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL HERR,

L

) CGivil Action

Plaintiff ) No. 04-CV-00514
)
vS. )
)
METROPOLI TAN LI FE | NSURANCE _ )
COVPANY —)
)
Def endant _ )
ORDER

NOW this 27'" day of Septenber, 2005, upon consideration

of the Mbtion for Summary Judgnent By Defendant Metropolitan Life

| nsurance Conpany filed October 12, 2004; upon consi deration of

Plaintiff Mchael Herr's Reply Brief in Response to Defendant’s

Motion for Summary Judgnent, which reply was filed Novenber 22,

2004: upon consideration of Plaintiff’'s Mtion for Sunmary
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Judgnent submitted COctober 12, 2004:° upon consideration of

Metropolitan Life Insurance Conpany’s Response to Plaintiff’s

Cross Mbtion for Summary Judgnent, which response was filed by

def endant Novenber 22, 2004: upon consi deration of the Joint

Mbtion for Brief Extension of Deadline to File Responses to Cross

Mbtions for Summary Judgnent, which joint notion was filed

Novenber 8, 2005: % upon consi deration of the briefs of the

parties; upon consideration of the arqgunents of counsel in oral

argunent conducted before the undersi gned on January 4, 2005; and

for the reasons expressed in the acconpanyi ng Menorandum

I T 1S ORDERED that the joint nption to extend deadlines

i s qgranted.

I T IS FURTHER ORDERED t hat each party’'s response to the

other party’'s notion for sunmary judgnent is deened tinely. "%

| T IS FURTHER ORDERED that plaintiff's notion for

summary judgnment i s deni ed.

I T 1S FURTHER ORDERED t hat defendant’s notion for

summary judgnent i s granted.

el By Order of the undersigned dated August 18, 2004, both parties were given until October 12, 2004

to filed dispositive motions. Although plaintiff submitted this motion to Chambers on October 12, 2004, within the
time-frame established by the August 18, 2004 Order, plaintiff mistakenly did not submit the motion to the Clerk of
Court’sfor filing. We have since filed the motion and, because the court received it on atimely basis, we will treat
the motion as timely filed.

62 In the motion, both parties request permission to file their respective responses by November 16,
2004.

63 Although both parties sought permission to file their respective responses by November 16, 2004,
both actually filed their responses on November 22, 2004. We will thus treat their joint motion as motion to deem
their responses as timely.
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| T IS FURTHER ORDERED that plaintiff's Conplaint is

di sm ssed with prejudice.

| T IS FURTHER ORDERED that the derk of Courts shal

mark this case as closed for statistical purposes.

BY THE COURT:

[s/ Janes Knoll Gardner

Janes Knol |l Gardner

United States District Judge
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