IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEN E. ROBI NSON : ClVIL ACTION
. :
PATRI CK V. FETTERMAN, et al. : NO. 04- 3592
MEMORANDUM
Bartle, J. Sept enber 23, 2005

The issue presented is whether a successful plaintiff
inacivil rights action under 42 U S.C. § 1983 is entitled to
prej udgnent interest.

On July 19, 2005, after a non-jury trial, this court
entered judgnent in favor of plaintiff and against the three
def endants, who were Pennsylvania State Troopers. W found that
defendants had violated plaintiff's constitutional right to free
speech under the First Amendnent to the Constitution and his
constitutional right under the Fourth Amendnent to be secure
agai nst an unreasonabl e search and sei zure when they arrested him
wi t hout probabl e cause. The court awarded non-econonic
conpensat ory damages in the anmount of $35,000, plus $2,000 in
puni tive damages agai nst each defendant. Subsequently, we
granted plaintiff's notion for reasonable counsel fees and costs
since he was the prevailing party. 42 U S.C. § 1988(b).
Plaintiff has now filed a notion for an award of prejudgnent

i nt erest.



The statutory provision which is now codified at 42
U S.C 8§ 1983 was originally enacted as part of the Cvil R ghts
Act of 1871. Civil R ghts Act of 1871, ch. 22, §8 1, 17 Stat. 13
(1871). It nowreads in relevant part:

Every person who, under color of any statute,
ordi nance, regulation, custom or usage, of
any State or Territory or the District of

Col unbi a, subjects, or causes to be

subj ected, any citizen of the United States
or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or inmunities secured by the
Constitution and |laws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress ....

The Supreme Court has held that 8§ 1983 nust be interpreted "in
the light of comon |law principles that were well settled at the

time of its enactnent." Kalina v. Fletcher, 522 U S. 118, 123

(1997). Because it is silent on the question of prejudgnment
interest, we must | ook to common | aw principles as they existed
in 1871. It is clear that in a personal injury action

prej udgnent interest for non-liquidated danages was not avail abl e

at that time. See Mowy v. Witney, 81 U S. (14 wall.) 620, 653

(1871). This, however, does not end our inquiry.

In Carey v. Piphus, 435 U S. 247 (1978), the Suprene

Court held that damages under 8§ 1983 nust be governed by "the
principle that a person should be conpensated fairly for injuries
caused by the violation of his legal rights.” [d. at 257. The
Court cautioned that common law tort rules may not "provide a

conplete solution to the danages issue in every 8 1983 case."



Id. at 258. It noted without elaboration in a footnote that 42
U S.C § 1988 "authorizes courts to | ook to the common | aw of the
States where this is 'necessary to furnish suitable renedies
under 8§ 1983." |d. at 258, n.13. Section 1988(a) provides in
rel evant part:

The jurisdiction in civil and crim nal
matters conferred on the district courts by
the provisions of titles 13, 24, and 70 of
the Revised Statutes for the protection of

all persons in the United States in their
civil rights, and for their vindication,

shal | be exercised and enforced in conformty
with the laws of the United States, so far as
such laws are suitable to carry the sane into
effect; but in all cases where they are not
adapted to the object, or are deficient in

t he provisions necessary to furnish suitable
remedi es and puni sh of fenses against |aw, the
common | aw, as nodified and changed by the
constitution and statutes of the State
wherein the court having jurisdiction of such
civil or crimnal cause is held, so far as
the sane is not inconsistent with the
Constitution and |l aws of the United States,
shal |l be extended to and govern the said
courts in the trial and disposition of the
cause ....?

The defendants rely on Monessen Sout hwestern Railway

Co. v. Morgan, 486 U.S. 330 (1988), to defeat plaintiff's notion.

1. Title 24 of the Revised Statutes includes what is now § 1983.
See Historical and Statutory Notes to 42 U.S.C. § 1988.

2. The Suprene Court in Robertson v. Weqgmann, 436 U. S. 584
(1978), had occasion to discuss 8§ 1988. |In that case, the issue
was whet her a Louisiana statute providing for the abatenent of an
action on the death of the plaintiff applied in a 8§ 1983 action
since 8 1983 was silent or "deficient" on the subject. Wile
characterizing its holding as narrow, the Court determ ned that
the state abatenent statute barred the action under the
particul ar facts presented and disallowed the fashioning of a
federal comon law rule permtting the action to proceed.
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There the Suprene Court was faced with the issue whet her

prej udgnent interest may be awarded under the Federal Enpl oyers
Liability Act ("FELA"), 45 U. S.C. 88 51 et seq., which allows
railroad workers injured on the job to sue their enployers. The

FELA, of course, is "a broad renedial statute," Atchison, T. &

S F. Ry. v. Buell, 480 U.S. 557, 562 (1987), not unlike 8§ 1983

whi ch should be "'liberally and beneficently construed. Denni s
v. Higgins, 498 U S. 439, 443 (1991) (citation omtted). The
FELA, like 8 1983, nmkes no nention of prejudgnment interest.
Rel yi ng on "Congress' silence on this matter in the appropriate
hi storical context,” the Suprenme Court held that the award of

prej udgnent interest was barred on both the wage and non-econonic
loss clains. It explained that in 1908, when the FELA was
enacted, "the common |aw did not allow prejudgnment interest in
suits for personal injury or wongful death.” Monessen, 486 U. S.
at 337. Congressional silence, together with § 1983's historical
context, would lead us to the same result here as in Mnessen.
However, as noted above, the Suprene Court in Carey |left the door
ajar to additional relief in 8 1983 actions under the authority

provided in 8§ 1988(a) if necessary for appropriate conpensation.

Qur Court of Appeals in Savarese v. Agriss, 883 F.2d

1194 (3d Cir. 1989), held that it is error for the district court
to add del ay danages in a 8 1983 action under Rule 238 of the
Pennsyl vania Rul es of Civil Procedure. Nonetheless, wthout
citation to 8 1988, the court stated that in federal question

cases "an award of prejudgnment interest 'would generally be

-4-



committed to the discretion of the district court."" 1d. at

1207. It remanded the 8 1983 action before it for

"redeterm nation” with respect to that issue and noted that the

district court may consider delay as a factor. 1d. at 1207 n. 23.
The Court of Appeals in Savarese cited Poleto v.

Consolidated Rail Corp., 826 F.2d 1270 (3d G r. 1987), abrogated

on ot her grounds by Kaiser Al um num & Chenical Corp. v. Bonjorno,

494 U. S. 827 (1990), in support of the proposition that courts
general ly have discretion in federal question cases to add
prej udgnent interest. Poleto, however, rejected awardi ng
prej udgnent interest for non-econom c harm

Not all portions of a verdict are economc in

character, and only the sumthat represents

past economic loss is properly adjusted to

present val ue through an interest

cal cul ation. Non-econonic awards, such as

pain and suffering on [sic] punitive damages,

do not conpensate for market-induced harns,

so they do not require the adjustnment for the

time the successful plaintiff's noney was out

of the market which prejudgnent interest

provi des.
ld. at 1278 n.14. Thus, we read the precedents in this circuit
to give a district court discretion to add prejudgnent interest
in a § 1983 action on the econom c portion of any verdict or
finding but to prohibit it fromdoing so with respect to that
portion of the verdict or finding which conpensates for pain and
suffering or other non-econom c | oss.

The purpose of prejudgnment interest is to make a party
whol e. Monessen, 486 U. S. at 335. The plaintiff's danages here

were unliquidated. There was no economc loss. Even if the
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court had discretion under such circunstances to all ow
prejudgnment interest under 8§ 1983 or § 1988, the judgnent of
$35, 000 awarded plaintiff for conpensatory damages, in the

court's view, has nade hi mwhole. See Poleto, 826 F.2d at 1278

n.14.:3

Accordingly, the notion of plaintiff for an award of

prejudgnent interest will be denied.

3. There is, of course, no basis for awardi ng prejudgnment
interest on the punitive damages awar ds.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEN E. ROBI NSON ) ClVIL ACTI ON
V.

PATRI CK V. FETTERMAN, et al. NO. 04-3592
ORDER

AND NOW this 23rd day of Septenber, 2005, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED that the notion of plaintiff Allen E. Robinson for an
award of prejudgnent interest is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III




