IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD G. RENDELL, ET AL. ) ClVIL ACTI ON
V.
DONALD H. RUVBFELD 5 No. 05- CV- 3563
OPI NI ON
Padova, J. August 26, 2005
Plaintiffs, Edward G Rendel |, Governor of the Conmonweal t h of

Pennsyl vania, Arlen Specter, United States Senator for the
Commonweal th of Pennsylvania, and Rick Santorum United States
Senator for the Commonweal th of Pennsylvania, all acting in their
official capacities, have brought this action challenging the
legality of a recomrendation made by Donald H Runsfeld, the
Secretary of Defense, in the Departnent of Defense Report to the
Def ense Base C osure and Realignnent Conmm ssion (the “BRAC DoD
Report”). In the BRAC DoD Report, the Secretary reconmended that
the 111th Fighter Wng of the Pennsylvania Air National Guard be
deactivated. Plaintiffs claimthat this recomendation violates
federal law. Before the Court are Defendant’s Mtion to Dismss
or, in the Aternative, for Summary Judgnent, and Plaintiffs’
Motion for Sunmary Judgnent. A Hearing was held on the Mtions on

August 23, 2005.! For the reasons that follow Defendant’s Mdtion

IAfter argument on August 23, 2005, the Court gave the
opportunity to the parties to file forthwith an application with
the Court to stay this decision until after the Defense Base
Closure and Realignnment Comm ssion vote on the Secretary’s
recommendati on. No such application has been received by the Court



to Dismss is denied, his alternative Mtion for Sumrary Judgnent
is granted in part and denied in part, and Plaintiffs’ Mdtion for
Summary Judgnent is granted in part and denied in part.

l. BACKGROUND

A. Factual and Procedural Background?

In the BRAC DoD Report, Secretary Runsfeld recomended that
the Naval Air Station Joint Reserve Base WIllow G ove
Pennsyl vani a, be closed. (Def. Ex. B at DoN-21.) In connection
with this closure, he recommended that “all Navy and Mari ne Corps
squadrons, their aircraft and necessary personnel, equipnment and
support” be relocated to McQuire Air Force Base, Cookstown, New
Jersey. (ld.) He further recommended that the Pennsylvania Air
National Guard’ s 111th Fighter Wng, which is stationed at the

WIllow Gove Naval Air Station, be deactivated® and that half of

fromeither side.

The record before the Court on the Mdtions consists of the
Compl aint, which has been verified by Governor Rendell, the
parties’ Statenments of Undi sputed Facts, and the exhibits submtted
by the parti es.

The Secretary’s recommendation does not define the term

“deactivate.” The term is defined by Whbster’s New Collegiate
Dictionary as “to nake inactive or ineffective.” Wbster’s Ninth
New Collegiate Dictionary at 326 (1990). Ami cus curiae the

Nat i onal Guard Association of the United States (“NGAUS’) expl ains
that deactivation is “the ultimate change in a National Guard
unit’s branch, organi zation and allotnment. It is renmoved fromits
branch of service; its organi zational ties are irrevocably severed,;
and its allotnent of personnel and equipnment is reduced to zero.
A unit which is deactivated is withdrawn from existence as a
mlitary entity.” (NGAUS Mem at 12.) Both Plaintiffs and the
Def endant indicated simlar understanding of “deactivate” at the
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its assigned A-10 aircraft be relocated to different Air National
GQuard units in I daho, Maryl and and M chi gan, whil e the remai nder of
the aircraft be retired. (Conpl. ¥ 13, Rendell Aff., Def. Ex. B at
DoN - 21.)

The 111th Fighter Wng i s an operational flying National CGuard
unit located entirely within the Commonweal th of Pennsylvania with
1023 mlitary positions. (Compl. 919 14-15, Rendell Aff.)
Deactivation of the 111th Fighter Wng woul d deprive the Governor
of nearly 1/4th the total strength of the Pennsylvania Air National
Guard and woul d deprive the Governor and Commonweal th of a key unit
with the current capability of addressing honeland security
m ssi ons in Sout heastern Pennsylvania. (Conpl. 1Y 22-23, Rendel
Aff.) Deactivation of the 111th Fighter Wng would be the ultinmate
change in the branch, organization or allotnent of the unit.
(NGAUS Mem at 12.) In May 2005, and at all tinmes subsequent to
Secretary Runsfeld s transmttal of the BRAC DoD Report to the
Def ense Base Cosure and Realignment Conmssion (the “BRAC
Comm ssion”), “the overwhelmng majority of the 111th Fi ghter Wng
was not and currently is not in active federal service.” (Conpl.

1 25, Rendell Aff.)

August 23, 2005 Hearing. (Rendell, et al. v. Runsfeld, G v.A No.
05-3563, 8/25/05 N.T. at 7-8, 40.) The Court, therefore, wll
define “deactivate” consistently with such understandi ng as well as
the dictionary definition.




Nei t her Secretary Runsfeld nor any authorized representative
of the Departnent of Defense requested Governor Rendell’s approval
to change the branch, organization, or allotnent of the 111lth
Fi ghter Wng, or requested Governor Rendell’s consent to relocate
or withdraw the 111th Fighter Wng during the 2005 BRAC process.
(Compl . 9T 26-29, Rendell Aff.) Governor Rendell sent a letter to
Secretary Runsfeld on My 26, 2005, officially advising the
Secretary that he did not consent to the deactivation, relocation
or withdrawal of the 111th Fighter W ng. (Conpl. T 31, Rendell
Aff., Pls. Ex. B.) Deputy Assistant Secretary of the Air Force
Gerald F. Pease, Jr. replied to the Governor’s letter on July 11,
2005, but did not address the Secretary’'s failure to obtain the
Governor’s prior consent to the recommendation that the 111th
Fi ghter Wng be deactivated. (Def. Ex. C)

Plaintiffs claim that the Departnent of Defense s attenpt,
through its recommendation to the BRAC Conm ssion, to deactivate
the 111th Fighter Wng w thout first seeking Governor Rendell’s

perm ssion violates two federal statutes, 10 U. S.C. § 18238* and 32

“10 U.S.C. § 18238 provides as follows:
A unit of the Arny National Guard of the
United States or the Air National CGuard of the
United States nmay not be relocated or
wi thdrawn under this chapter wthout the
consent of the governor of the State or, in
the case of the District of Colunbia, the
commandi ng general of the National Guard of
the District of Colunbia.
18 U.S.C. § 18238.



US C 8 104(c).> Plaintiffs seek: (1) an O der declaring that
Secretary Runsfeld has violated 32 U S.C. 8§ 104 and 10 U S.C. 8§
18238 by designating the 111th Fighter Wng for deactivation
w thout first obtaining the approval of Governor Rendell; (2) an
Order declaring that Secretary Runsfel d does not have the power to
deactivate or recommend deactivation of the 111th Fighter Wng
w thout first obtaining Governor Rendell’s approval; (3) an Oder
declaring that the portion of the BRAC DoD Report that recomrends
deactivation of the 111th Fighter Wng is null and void; and (4)
such other and further relief as the Court deens appropriate.

(Conpl. Prayer for Relief.)

°32 U.S.C. § 104(c) provides that:

To secure a force the units of which when

conbined will form conplete higher tactical

units, the President may designate the units

of the National Guard, by branch of the Arny

or organization of the Ar Force, to be

mai ntai ned i n each State and Territory, Puerto

Rico, and the District of Colunbia. However,

no change in the branch, organization, or

allotnment of a unit located entirely within a

State may be nmade wi thout the approval of its

gover nor.
32 US C § 104(c). The Conplaint also alleges that the
recommendation that the 111th Fi ghter Wng be deactivated viol ates
the Mlitia Cause of the Constitution, art. 1, 8§ 8, cl. 16.
Plaintiffs, however, no longer take that position and state, in
their Reply Menorandum that “Plaintiffs do not assert that
Def endant’s actions violate the Mlitia Cause of t he
Constitution.” (Pls. Reply at 1.) Consistent with this statenent,
we read the Plaintiffs’ Prayer for Relief as no | onger requesting
a declaration that the Secretary’'s recomendation violates the
Mlitia C ause of the Constitution.



On July 25, 2005, Plaintiffs filed a Mtion to Expedite
Consi deration, requesting Court consideration of Summary Judgnent
Motions filed by the parties prior to Septenber 8, 2005. That
Motion was granted on August 2, 2005, and this Court set an
expedited schedule for briefing and a hearing with respect to
nmotions filed pursuant to Federal Rule of G vil Procedure 56
regarding the following two i ssues, which the Court prelimnarily
determ ned were ripe for consideration: whether the Secretary of
Def ense can legally recommend deactivating the 111th Fighter Wng
w thout the prior consent of the Governor of Pennsylvania and
whet her the portion of the BRAC DoD Report that recommends
deactivation of the 111th Fighter Wng is null and void because
Governor Rendell did not consent to the deactivation.

B. The National Guard

The Conplaint springs from the principles of federalism
reflected in the dual nature of the National Guard as conprising
both units of state mlitias and a part of the federal arned
forces, when those units are called into federal service. “The
National Guard is the nodern Mlitia reserved to the States by Art.

|, s 8, cl. 15, 16, of the Constitution.” Marvyland ex rel. Levin

v. United States, 381 U S. 41, 46 (1965), vacated on other grounds,

382 U. S. 159 (1965). The Pennsylvania National Guard dates its
founding to 1747 when Benjam n Franklin organi zed t he Phil adel phi a

Associators (now the 111th Infantry and 103rd Engi neers units of



t he Pennsyl vani a National Guard). See Historical highlights of the
Pennsyl vani a Nati onal GQuard, http://sites.state. pa.us/PA Exec/MIi -
tary Affairs/PAQ pr/ PAGuardH story. htm (last visited Aug. 24,
2005). Two hundred and fifty years ago, in 1755, the Pennsylvani a
Assenbly passed the first Mlitia Act, which formally authorized a
volunteer mlitia.® |[|d.

The nodern National Guard dates back to 1903, when Congress,
acting pursuant to the Mlitia C ause of the Constitution, passed

the Dick Act. Perpich v. Dep't of Defense, 496 U S. 334, 342

(1990). The Dick Act:

di vided the cl ass of able-bodied nmale citizens
between 18 and 45 years of age into an
“organized mlitia” to be known as the
Nati onal Guard of the several States, and the
remai nder of which was then described as the
“reserve mlitia,” and which later statutes
have ternmed the “unorganized mlitia.”

Id. In 1916, the National Defense Act federalized the Nationa
GQuard, providing that the Arny of the United States consists of

“the Regular Arny, the Volunteer Arny . . . [and] the Nationa

®The Pennsylvania Air National Quard, though considerably
younger, al so has deep roots. The history of the Pennsylvania Air
Nati onal Guard reaches back to 1924, when the 103rd Observation
Squadron was organi zed at Phil adel phia Airport. See Historica
hi ghl i ghts of the Pennsyl vania Nati onal Guard, http://sites.state.
pa. us/ PA Exec/Mlitary_ Affairs/PAQ pr/ PAGQuardH story. htni (I ast
visited Aug. 24, 2005). The Pennsylvania Air National Guard was
formally established in 1947. 1d. The 111th Fighter Wng dates
its own history back to January 1943, when the 391st Bonbar dnent
Group was organi zed. The History O The 111th Fighter Wng,
http://ww. pawi || .ang.af . m|/history.asp (last visited Aug. 24,
2005) .



Guard while in the service of the United States . . . .” 1d. at
343 n.15. The National Defense Act “required every guardsman to
take a dual oath — to support the Nation as well as the States and
to obey the President as well as the Governor — and authorized the
President to draft nenbers of the Guard into federal service.” |d.
at 343.

State control of National Guard units when not in federa
service was of special inportance to Congress when it considered
the 1933 National Guard Bill, which anmended the National Defense
Act . Al though the National Defense Act allowed nenbers of the
National Guard to be drafted into the Regular Arny, the Act did not
provide for continuity in structure of National Guard units when
their menbers were drafted, | eading to significant problens during,
and i medi ately after, Wrld War 1:

Because of the fact that the National CGuard

was adm ni stered under the mlitia clause of

the Constitution, it had to be drafted for the

Wrld War notwi t hstandi ng the fact that every

officer and man in the organization had

volunteered for service. The wunits and

organi zations, sone of them dating back to

Revol utionary War period, were ruthlessly

destroyed and the individuals were organized

into new war strength organi zati ons.
H R Rep. No. 73-141, at 2 (1933). 1In 1926, the nenbership of the
Nat i onal CGuard passed a resolution asking Congress to anmend the
Nati onal Defense Act to ensure that the status of the federally

recogni zed Nati onal Guard be preserved “so that its governnent when

not in the service of the United States shall be left to the



respective States . . . .” ld. In 1927, the Secretary of War
appointed a special War Departnent Commttee to consider the
proposed anendnents to the National Defense Act. | d. The War
Department Conm ttee reached the foll ow ng concl usi on regardi ng t he
dual nature of the National Guard and the continuing vitality of
state control of National Guard units which are not in federa
servi ce:

It is possible and practicable in creating

such reserve of the Arny of the United States

to so amend the National Defense Act as to

provide and make it cl ear t hat t he

adm ni strati on, officering, training, and

control of the National Guard of the States,

Territories, and D strict of Colunbia shall

remain uninpaired to the States, Territories,

and District of Colunbia, except during its

active service as a part of the Arny of the

United States.
Id. To effectuate the concl usions of the War Departnent Conm tt ee,
Congress passed the National Guard Bill of 1933, which anended the
Nat i onal Defense Act of 1916. The primary purpose of the National
Guard Act was “to create the National Guard of the United States as
a conponent of the Arny of the United States, both in tinme of peace
and in war, reserving to the States their right to control the
National Guard or the Oganized MIlitia absolutely under the
mlitia clause of the Constitution in time of peace.” 1d. at 5
(enphasi s added).

Thus, “[s]ince 1933 all persons who have enlisted in a State

National Guard unit have sinultaneously enlisted in the National



Guard of the United States. In the latter capacity they becane a
part of the Enlisted Reserve of Corps of the Arny, but unless and
until ordered to active duty in the Arny, they retained their
status as nenbers of a separate State Guard Unit.” Perpich, 496
U S at 345. The Suprene Court has explained that, through this
dual enlistment, nenbers of the National Guard both engage in
federal service and fulfill the historical understanding of the
function of the state mlitia. Id. at 348. | ndeed, menbers of
State National Guard units “nmust keep three hats in their closets
—acivilian hat, a state mlitia hat, and an arny hat — only one
of which is worn at any particular tinme.” [d.
The dual nature of the National Guard, particularly the
i nportance of state control over National Guard units not in
federal service, is reflected in the current |aws governing the
structure of the Arned Forces and the National Guard. The United
States Air Force consists of “the Regular Ar Force, the Ar
National Guard of the United States, the Air National Guard while
in the service of the United States, and the Air Force Reserve .
.7 10 U.S.C. § 8062(d)(1). Menbers of the National Guard serve
in the state mlitia under the command of the governor of their

state unless they are called into federal service. See Cark v.

United States, 322 F.3d 1358, 1366 (Fed. G r. 2003) (“[M enbers of
the National Guard only serve the federal mlitary when they are

formally called intothe mlitary service of the United States. At
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all other tinmes, National Guard nenbers serve solely as nenbers of
the State mlitia under the command of a state governor.”).

Laws pertaining to the National Guard are found in both Title
10, Armed Forces, and in Title 32, National Guard, of the United
St at es Code. Recogni zing the status of National QGuard units as
state organi zati ons when not in the service of the United States,
Congress codified laws pertaining to the National Guard while in
state service in Title 32:

Laws relating primarily to the Arnmy Nationa

Guard of the United States or its Air Force
counterpart, or to the Arny National GQuard
while in the service of the United States or
its Alr Force counterpart, all of which are
conponents of the Arnmy or Ar Force, were
logically transferred to the new title 10,
Arnmed Forces. Laws relating to the Nationa

Guard not in the service of the United States,
which as a State organization is no part of
the Federal armed forces, were allocated to
t he new title 32, Nat i onal Guard

Unfortunately, the close connection between
the Federal and State elenents, and the fact
that many of the topics are of direct concern
to both the Federal Governnent and t he several
States and Territories, nmade it inpossible to
draw a logical dividing line in every
I nst ance. The result is a practical
conprom se

S. Rep. No. 84-2484, at 23 (1956) (enphasis added). It is
undi sputed that, at all tines relevant to this action, the 111th
Fighter Wng has been, and is presently, under the command of
Governor Rendell and the overwhelmng majority of its nenbers are

not in active federal service. (Conplaint T 25, Rendell Aff.)
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The National Guard is the only mlitary force shared by the
states and the federal governnent and ready to carry out m ssions
for both state and federal purposes. (NGAUS Mem at 5.) The
m ssion of the 111th Fighter Wng denonstrates the dual nature of
its existence as a National Guard unit:

The 111th Fighter Wng Mssion [is] to

mai ntain highly trained, well-equipped, and

notivated mlitary forces in order to provide

conbat -ready QA10/A10 aircraft and support

el ements in response to wartinme and peacetine

tasking under state or federal authority and

to do so with Loyalty, Honor, and Pride.
The 111t h Fighter Wng M ssion, http://ww.paw | |.ang.af. m |/ m ss-
ion.asp (last visited Aug. 24, 2005).

The bal ance struck by Congress between the federal and state
nature of the National Guard is reflected in the various statutes
requiring the consent of the Governor to decisions which change the
personnel and forces available for state duties and the way in
whi ch such consent is obtained. See e.qg., 10 U S.C. 88 4301, 9301
(requiring gubernatorial consent for a nmenber of Arny or Ar
National Guard to be detailed to certain duties); 10 U.S.C. § 10146
(requiring gubernatorial consent for the transfer of a Nationa
Guard nenber to the Standby Reserve); 10 U.S.C. 8§ 12105 (requiring
gubernatorial consent to transfer an enlisted nenber of the
National Guard to the Arny or Air Force Reserve); 10 U S.C. 88

12213, 12214 (requiring gubernatorial consent to transfer an

of ficer of the National Guard to the Arny or Air Force Reserve); 10

12



U S C 8 12301 (requiring gubernatorial consent to order units or
menbers of National Guard Units to active duty, but limting the
reasons for which the Governor may w thhold such consent); 10
US C 8§ 12644 (requiring gubernatorial consent to discharge a
menber of the National Guard who is not physically qualified); 32
U S C 8 115 (requiring gubernatorial consent for National CGuard
menbers to be ordered to performfuneral duty); and 32 U.S.C. 8§ 325
(requiring gubernatorial consent for a National Guard officer on
active duty to serve in command of a National Guard unit). This
coordination and consent ordinarily is obtained through the
Nat i onal Guard Bureau of the Departnent of Defense working with the
Adj utants Ceneral of the states. (NGAUS Mem at 10.) The
Pennsyl vani a Adj ut ant General exercises the authority del egated to
her by the Governor pursuant to 51 Pa. Cons. Stat. Ann. 8§ 902 and
coordinates mlitary affairs with the federal governnent. See 51
Pa. Cons. Stat. Ann. § 902(1). This coordination has included
provi di ng consent to recommendati ons nmade by the Departnent of the
Arnmy regarding Arny National Guard installations in the BRAC
pr ocess. See Transcript of 2005 BRAC Comm ssion Hearings at 81
(Aug. 11, 2005 (“[We have Ilearned that in the current
recomendations, that the [ Adjutants General] for 39 states signed
off on the Arny BRAC proposals.”), http://ww.brac.gov/docs/ Un-
certifiedTranscript_11AugPM pdf. | ndeed, the Pennsyl vani a Adj ut ant

General was one of those thirty-nine Adjutants General who signed

13



off on Arny recommendations concerning Arnmy National Cuard
installations which were included in the 2005 BRAC DoD Report.

(Rendell, et al. v. Runsfeld, G v.A No. 05-3563, 8/23/05 N T. at

55- 56. )

C. The Def ense Base O osure and Realignnent Act

The Secretary’ s recomendati on to deactivate the 111th Fi ghter
Wng was nmade as part of his reconmmendation to cl ose the Naval Air
Station Joint Reserve Base WI | ow G ove, Pennsylvaniain his report
to the BRAC Comm ssion pursuant to the Defense Base C osure and
Real i gnnment Act of 1990, 104 Stat. 1808, as anended, note foll ow ng
10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the “BRAC Act”).’ The
BRAC Act initially provided for three rounds of base cl osures and
realignnments in 1991, 1993, and 1995. BRAC Act 88 2902-2905.
Congress | ater anended the statute to provide for an additiona
round of base closures and realignnents in 2005. BRAC Act § 2912.
Pursuant to Section 2912 of the Act, the Secretary was required to
prepare “[a] force-structure plan for the Armed Forces based on an
assessnent by the Secretary of the probable threats to the nati onal
security during the 20-year period beginning with fiscal year 2005

.7 1d. § 2912(a)(1)(A). Based on this force-structure plan,

‘Plaintiffs do not challenge, in this action, the Secretary’'s
recomendation for closure of the Naval Air Station Joint Reserve
Base WI|ow G ove, Pennsylvania, where the 111th Fighter Wng is
currently housed. They suggest that the 111th Fighter Wng could
be noved to another Pennsylvania Air National Guard Base in
Pennsyl vania. (Pls. Resp. at 17.)
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the Secretary was required to prepare an infrastructure i nventory,
identifyinginfrastructure necessary to support the force-structure
pl an and excess infrastructure. [d. 8 2912(a)(2). The BRAC Act
al so provides criteria to be used by the Secretary to determ ne
whether mlitary installations should be closed or realigned. |[d.
8§ 2913. The Secretary was required to submt to the BRAC
Comm ssion a list of mlitary installations within the United
States that are recommended for closure or realignnent no |ater
than May 16, 2005.% 1d. § 2914(a).

The Secretary submtted the BRAC DoD Report to the BRAC
Comm ssion on May 13, 2005. (Def. Separate Statenent of Materi al
Facts § 1.) The BRAC Conmm ssion, in turn, nust transmt its
report, “containing its findings and concl usi ons based on a revi ew
and analysis of the Secretary’ s recommendati ons” to the President
by Septenber 8, 2005. BRAC Act 8§ 2914(d)(1). The President has
until Septenber 23, 2005, to review the recommendations of the
Secretary and the Comm ssion and prepare a report containing his
approval or disapproval of the Comm ssion’s recommendations. |d.

8§ 2914(e)(1). If the President disapproves the Conm ssion’s

8The BRAC Act defines “military installation” as “a base, canp,
post, station, yard, center, honeport facility for any ship, or
ot her activity under the jurisdiction of the Departnent of Defense,
including any | eased facility.” BRAC Act 8 2910(4). “Realignnent”
is defined by the BRAC Act to include “any action which both
reduces and relocates functions and civilian personnel positions
but does not include a reduction in force resulting from workl oad
adj ustments, reduced personnel or funding |levels, or skil
i nhal ances.” 1d. 8§ 2910(5).
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recomendations, the Commission may prepare a revised list of
recommendations and transmt those to the President by October 20,
2005. 1d. 8 2914(e)(2). |If the President disapproves the revised
recommendati ons, the 2005 BRAC process is termnated. Id. 8§
2914(e) (3). If the President approves either the original or
revised recommendations, he nust send the approved list and a
certification of approval to Congress. 1d. 8§ 2903(e). |If Congress
does not enact a resolution disapproving the approved
recommendations within 45 days after receiving the President’s
certification of approval, the Secretary nust carry out all of the
recommendations. |d. § 2904(a).
1. MOTION TO DI SM SS

Def endant has noved to dismss the Conplaint in this action
pursuant to Federal Rules of G vil Procedure 12(b) (1) and 12(b) (6).
Def endant argues that the Conpl ai nt shoul d be di sm ssed for | ack of
subject matter jurisdiction pursuant to Rule 12(b)(1) and/or for
failure to state a clai mupon which relief may be granted pursuant
to Rule 12(b)(6) on three grounds: (1) Plaintiffs lack standing to
assert the clains alleged in the Conplaint because they have not
suffered injury in fact; (2) the clains asserted in the Conplaint
are not ripe for adjudication; and (3) judicial review of actions
taken by the Secretary of Defense during the “BRAC process” is

barred by the decision of the Suprene Court in Dalton v. Specter,

511 U.S. 462 (1994).

16



A Legal Standard

The Conpl ai nt seeks the entry of a declaratory judgnent. 28
US C 8§ 2201 states that a federal court may, “[i]n a case of
actual controversy withinits jurisdiction. . . declare the rights
and other legal relations of any interested party seeking such
decl aration, whether or not further relief is or could be sought.
Any such declaration shall have the force and effect of a fina
judgrment or decree . . . .” 28 U S.C. 8§ 2201(a).

“Article 111, section 2 of the United States Constitution
requires an actual ‘controversy’ for a federal court to have

jurisdiction.” Pic-a-State Pa., Inc. v. Reno, 76 F.3d 1294, 1298

(3d Cir. 1996) (citing US. Const. art. 1Il, § 2). In a
decl aratory judgnent action, the “case or controversy” requirenent
of Article Ill necessitates court determ nation of “whether the
facts alleged, under all the circunmstances, show that there is a
substantial controversy, between parties having adverse | egal
interests, of sufficient imediacy and reality to warrant the

i ssuance of a declaratory judgnent.” Arnstrong World Indus., Inc.

v. Adans, 961 F.2d 405, 411 (3d Gir. 1992).

Def endant states that his attack on the Court’s subject matter
jurisdiction pursuant to Rule 12(b)(1) is a facial attack,
asserting that the Conplaint itself denonstrates |ack of
jurisdiction. “In reviewing a facial attack, the court nust only

consider the allegations of the conpl aint and docunents referenced

17



therein and attached thereto, in the light nost favorable to the

plaintiff.” Gould Elecs. v. United States, 220 F.3d 169, 176 (3d

Cir. 2000) (enphasis added) (citing PBGC v. Wiite, 998 F.2d 1192,

1196 (3d Gr. 1993)). The standard for reviewng a notion to
di sm ss brought pursuant to Rule 12(b)(6) is the sane. See Jordan

v. Fox, Rothschild, OBrien & Frankel, 20 F.3d 1250, 1261 (3d G r

1994); Angelastro v. Prudential-Bache Sec., Inc., 764 F.2d 939,

944 (3d CGir. 1985).

B. St andi ng

Def endant seeks dism ssal of this action on the ground that
Plaintiffs do not have standing.® The “irreducible constitutional
m ni mum of standing” in federal court requires three elenents.

Steel Co. v. Citizens for Better Env't, 523 U S. 83, 102 (1998)

(citing Lujan v. Defenders of Wldlife, 504 U S. 555, 560 (1992)).

A plaintiff asserting standing to sue in federal court has the
burden of establishing three requirenents: (1) “an “injury in fact’
— a harmsuffered by the plaintiff that is ‘concrete’ and ‘actual
or immnent, not conjectural or hypothetical[;]’” 1d. at 103

(quoting Wiitnore v. Arkansas, 495 U. S. 149, 149, 155 (1990)); (2)

“causation — a fairly traceabl e connecti on between the plaintiff’s

°The Court’s anal ysis of standing and ri peness are rel ated and
both derive fromthe “case or controversy” requirenment of Article
1. Arnstrong, 961 F.2d at 411 n.13. The ripeness inquiry “is
concerned with when an action may be brought, standing focuses on
who may bring a ripe action.” 1d. (citing E. Chenerinsky, Federal
Jurisdiction 8§ 2.4, at 99 & n.1 (1989)) (enphasis in original).
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injury and the conplained-of conduct of the defendant[;]” id.

(citing Sinon v. E. Ky. Wilfare Rights Oqg., 426 U S. 26, 41-42

(1976)); and (3) “redressability — a likelihood that the requested
relief wll redress the alleged injury.” 1d. (citing Sinon, 426
U S. at 45-46). These requirenents are intended to ensure that “a
plaintiff has the requisite ‘personal stake in the outcone in order
to assure that concrete adverseness whi ch sharpens the presentation
of issues necessary for the proper resolution of constitutiona

gquestions.’” Surrick v. Killion, Cv.A No. 04-5668, 2005 W

913332, at *4 (E.D. Pa. Apr. 18, 2005) (quoting Gty of Los Angel es

v. Lyons, 461 U. S. 95, 101 (1983)).

Def endant argues that Governor Rendell |acks standi ng because
he has not suffered a concrete or immnent injury. The Conpl ai nt
al l eges that the Secretary of Defense recommended deactivation of
the 111th Fighter Wng w thout the Governor’s consent in violation
of 10 U.S.C. § 18238 and 32 U S.C. 8§ 104(c). Under the BRAC Act,
once the Secretary has made his recomendation, no future
opportunity exists for the Governor to consent to or disapprove
deacti vati on. Consequently, if the Governor is correct on the
merits of his claim he has suffered the injury of losing his
statutory right to approve, or disapprove, the change in the
branch, organization, or allotnment of the 111th Fi ghter Wng,

before the decision to deactivate is finalized.
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We have identified no authority which directly addresses the
gubernatorial standing/injury issues presented here. The injury
al | eged by Governor Rendell is, however, simlar tothe |l egislative

injury found to support standing in Coleman v. MIller, 307 U. S. 433

(1939). In Coleman, twenty Kansas State Senators voted for a
resolution in favor of ratifying a constitutional anmendnent
regarding child | abor and twenty voted agai nst the resolution. 1d.
at 435- 36. The Kansas Li eutenant Governor, who presided over the
Kansas Senate, cast the deciding vote in favor of ratification

Id. at 436. The Kansas House later voted in favor of the
resolution. [d. Twenty-one nenbers of the Kansas Senate and three
menbers of its House of Representatives then filed a wit of
mandanus in the Suprenme Court of Kansas, seeking to force the
Secretary of the Senate to erase the endorsenent on the resol ution
stating that it had been approved by the Kansas Senate and to
prevent the Kansas Secretary of State from delivering the
resolution to the Governor. |d. The plaintiffs clained that the
Li eutenant Governor did not have the power to cast the deciding
vote. 1d. The Kansas Suprene Court found that the | egislators had
standing to bring suit, but ruled against themon the nerits. I|d.
at 437. The United States Suprenme Court granted certiorari and
af firnmed. Id. at 437, 455. The Suprenme Court held that the
| egislators had standing because “if the legislators (who were

suing as a bloc) were correct on the nerits, then their votes not
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to ratify the anendnent were deprived of all validity . . . .~

Rai nes v. Byrd, 521 U.S. 811, 823 (1997) (citing Col eman, 307 U.S.

at 438). The Suprene Court expl ai ned:
Here, the plaintiffs include twenty senators,
whose votes against ratification have been
overridden and wvirtually held for naught
al though if they are right in their
contentions their votes would have been
sufficient to defeat ratification. W think
that these senators have a plain, direct and
adequat e i nt er est in mai nt ai ni ng t he
ef fectiveness of their votes.
Col eman, 307 U.S. at 438. The Governor’s injury is simlar to that
suffered by the Kansas |egislators, because, if he is correct on
the nmerits of his claim his statutory right to prior approval of
deactivation of the 111th Fighter Wng has been “held for naught”
and he has a “plain, direct and adequate interest in maintaining”
his right to prior approval. |d.
Def endant contends that the Supreme Court’s nore recent

decision in Raines v. Byrd, 521 US. 811 (1997), forecloses

standi ng based upon a derogation of a governnental official’s
political powers. |In Raines, six Menbers of Congress brought suit
chal l enging the constitutionality of the Line Item Veto Act (the
“Act”). 1d. at 814. The plaintiffs argued that they had suffered
a direct and concrete injury conferring standing to challenge the
Act because the Act “alter[s] the legal and practical effect” of
their votes on bills which contain “separately vetoable itens .

divests them of their constitutional role in the repeal of
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| egislation, and . . . alter[s] the constitutional balance of
powers between the Legislative and Executive Branches . . . .” 1d.
at 816. The Supreme Court held that these six individual nenbers
of Congress did not have a sufficiently “personal stake” and had
not suffered a “sufficiently concrete injury to have established
Article Il Standing.” 1d. at 829. The Suprene Court’s hol di ng
was based on the fact that the plaintiffs had “alleged no injury to
thenmselves as individuals . . ., the institutional injury they
allege is wholly abstract and widely dispersed . . ., and their
attenpt to litigate this dispute at this tine and in this formis
contrary to historical experience.” 1d. The Suprene Court
di stingui shed Coleman on the ground that, in Raines, unlike
Coleman, the plaintiffs did not allege that their votes were
nullified; in fact, their votes were given full effect and they
| ost. Id. at 824. The Suprenme Court noted that its holding in
Col eman stands “for the proposition that |egislators whose votes
woul d have been sufficient to defeat (or enact) a specific
| egi sl ati ve act have standing to sue if that |egislative action
goes into effect (or does not go into effect), on the ground that
their votes have been conpletely nullified.” 1d. at 823.

In this case, assum ng that the Governor is correct about the
merits of his claim he had the statutory right to disapprove
changes to the branch, organization or allotnment of a unit of the

Nati onal Guard |ocated wholly within the Comobnwealth, and his
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di sapproval woul d have been sufficient to prevent the deactivation
recomendation from going to the BRAC Conmm ssion. Hs right to
prior approval or disapproval has, however, been conpletely
nullified by the Secretary’s recommendati on. W find that the
injury suffered by the Governor is the type of concrete and
particul arized injury contenpl ated by Col eman. We further find
that this injury is, in fact, traceable to the Secretary’s
recommendation to deactivate the 111th Fighter Wng and that this
injury may be redressed by the requested relief, i.e., an order
declaring that Secretary Runsfeld has violated federal |aw by
designating the 111th Fighter Wng for deactivation w thout first
obt ai ni ng the approval of Governor Rendell and an order declaring
that the portion of the BRAC DoD Report that recomends
deactivation of the 111th Fighter Wng is null and void. (Conpl.
Prayer for Relief.) Accordingly, we find that Governor Rendell has

standing to assert the clainms alleged in the Conplaint.?

“The Defendant also contends that Senators Specter and
Sant orum shoul d be dismissed as Plaintiffs for lack of standing
because they did not suffer a particularized injury as a result of
the Secretary’ s recomendati on. As we have determ ned that
Governor Rendell has standing to bring the clains asserted in the
Conpl ai nt, we need not address whether the Senators independently
have standing. See Specter v. Garrett, 971 F.2d 936, 942 (3d G r.
1992), rev'd on other grounds, Dalton v. Specter, 511 U S. 462
(1994) (“Because the position of each of the plaintiffs is the sane
and because we concl ude that the Shi pyard enpl oyees and t heir union
have standing, we need not address the standing of the remaining
plaintiffs.”) (citing Gty of Los Angeles v. Nat’|l H ghway Traffic
Safety Admin., 912 F.2d 478, 485 (D.C. Cr. 1990)).
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C. Ri peness

Def endant argues that the Conpl ai nt nust be di sm ssed because
the clains asserted in the Conplaint are not ripe. The purpose of
the ripeness doctrine is “to prevent the courts, through avoi dance
of premature adjudication, fromentangling thenselves in abstract
di sagreenents over admnistrative policies, and al so to protect the
agencies from judicial interference wuntil an admnistrative
deci sion has been formalized and its effects felt in a concrete way

by the challenging parties.” NE Hub Partners, L.P. v. CNG

Transm ssion Corp., 239 F.3d 333, 341 (3d Cr. 2001) (quoting

Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967)). The Suprene

Court has determned that “[a] claimis not ripe for adjudication
if it rests upon contingent future events that may not occur as

anticipated, or indeed may not occur at all.” Texas v. United

States, 523 U. S. 296, 300 (1998) (internal quotation and additi onal
citations omtted). |In deciding whether a claimis ripe, the Court
considers “‘both the fitness of the issues for judicial decision
and the hardship to the parties of wi t hhol ding court

consideration.”” |d. at 300-01 (quoting Abbott Labs., 387 U S. at

149). Because decl aratory judgnent actions are typically brought
“before a conpleted injury has occurred,” the United States Court
of Appeals for the Third Crcuit has “refined” the analysis

devel oped in Abbott Labs. and utilizes a three part test, focusing

on “(1) the adversity of the parties’ interests, (2) the
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concl usi veness of the judgnent, and (3) the utility of the

j udgnent .” Pic-a-State, 76 F.3d at 1298 (citing Freehold

Cogeneration Assocs. v. Bd. Reqg. Conmmirs, 44 F.3d 1178, 1188 (3d

Cir. 1995); Step-Saver Data Sys., Inc. v. Wse Tech., 912 F. 2d 643,

647 (3d Gr. 1990)).
The adversity inquiry focuses on “[w het her the clai minvol ves
uncertain and conti ngent events, or presents a real and substanti al

threat of harm?” NE Hub Partners, 239 F.3d at 342 n.9 (citing

Presbytery of N.J. v. Florio, 40 F.3d 1454, 1466 (3d GCr. 1994)).

The adversity prong “is substantially simlar to the “injury-in-
fact’ prong of constitutional standing: ‘in nmeasuring whether the
l[itigant has asserted an injury that is real and concrete rather
than specul ative and hypothetical, the ripeness inquiry nerges
al nost conmpletely with standing.’” Surrick, 2005 W. 913332, at *6

(quoting Joint Stock Soc’'y v. UDV North Anmerica, Inc., 266 F.3d

164, 174 (3d Gr. 2001)). W have found that the Conpl aint alleges
that Governor Rendell suffered an injury in fact with respect to
the derogation of his statutory power to consent to or to
di sapprove changes to the branch, organization or allotnment of a
unit of the National CGuard | ocated wholly wi thin the Comobnweal t h.
We find, accordingly, that the adversity prong is satisfiedinthis
case.

The concl usiveness inquiry focuses on “whether a declaratory

judgnment definitively would decide the parties’ rights” and the
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extent to which further factual devel opnment of the case would
facilitate decision, so as to avoid issuing advisory opinions, or
whet her the question presented is predomnantly |egal.” NE Hub
Partners, 239 F.3d at 344 (citations omtted). In determ ning
concl usi veness, the Court exam nes whether the issues before it
are “purely legal (as against factual)” and “[w hether further
factual devel opnent would be useful.” [d. at 342 n.9 (citation
omtted). |In this case, the parties agree on the material facts
underlying the i ssue before the Court. No party disputes that the
111th Fighter Wng is a unit of the Pennsylvania Air National
Guard; that it is presently under state control; that the Secretary
recommended deactivation of the 111th Fighter Wng in his Report to
t he BRAC Conm ssion; and that he did not seek or obtain Governor
Rendel | ’s prior approval to do so. The clainms asserted in the
Conpl aint present solely legal issues, obviating the need for
future factual devel opnent. A declaratory judgnent would
concl usi vely determ ne whet her the Secretary of Defense can legally
recommend deactivating the 111th Fighter Wng w thout Governor
Rendell’s prior approval. W find, accordingly, that the
concl usiveness prong is satisfied in this case.

The utility inquiry focuses on the “[hlardship to the parties
of wthholding decision” and “[w hether the <claim involves
uncertain and contingent events.” Id. (citation omtted). I n

determining utility, the Court exam nes “whet her the parties’ plans
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of actions are likely to be affected by a declaratory judgnment
7 Id. at 344 (citation omtted). Governor Rendell is the
commander -in-chi ef of the Pennsylvania National Guard, including
111th Fighter Wng. 51 Pa. Cons. Stat. Ann. § 501. As conmander -
in-chief, the Governor has the power to accept allotnents of
mlitary personnel and equi pnent fromthe Departnent of Defense for
the Pennsylvania National Guard; carry out training of the
Pennsyl vania National Guard; establish the location of any
assigned, authorized units of the Pennsylvania National Guard,
organi ze or reorgani ze any organi zation or unit of the Pennsylvani a
Nat i onal Guard; and pl ace t he Pennsyl vani a Nati onal Guard on active
duty during an enmergency in this Commonweal th. 51 Pa. Cons. Stat.
Ann. 88 502-505, 508. A declaratory judgnment determning the
legality of the Secretary’s recommendati on to deactivate the 111th
Fighter Wng — a unit that constitutes 1/4 of the personnel of the
Pennsylvania Air National Guard - clearly would effect the
Governor’s ability to carry out his powers as commander-in-chi ef,
particularly his ability to call nenbers of the 111th Fighter Wng
to active duty in the case of an energency in this Conmmonweal t h.
W find, therefore, that the utility prong is satisfied in this
case.
For the foregoing reasons, we conclude that the ripeness
inquiry has been satisfied in this case and that this case is ripe

for determ nation
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D. Application of Dalton v. Specter

Def endant contends that Dalton v. Specter precludes judicial

revi ew because this case involves a challenge to a reconmendati on
subm tted by the Secretary during the BRAC process. In Dalton, the
Suprenme Court rejected a suit brought pursuant to the
Adm ni strative Procedure Act (“APA’), 5 U S.C. 8§ 701, et seq.,

whi ch all eged that the Secretaries of the Navy and Defense and the
BRAC Comm ssion “violated +the substantive and procedura

requirenents of the 1990 Act in recomending closure of the
Phi | adel phi a Naval Shipyard.” Dalton, 511 U S. at 466. The APA
al l ows a person “suffering | egal wong because of agency action, or
adversely affected or aggrieved by agency action within the neani ng
of a relevant statute” to seek judicial review 5 U S C § 702.1%1
“The APA provides for review only of ‘final agency action.’”

Dalton, 511 U S at 469 (quoting 5 US C 8§ 704) (enphasis in

Dal t on). In Dalton, the Suprenme Court found that the reports

“plaintiffs do not assert that this Court’s jurisdiction over
their clains arises under the APA Plaintiffs contend that,
because this action arises under 10 U.S.C. 8§ 18238 and 32 U.S.C. §
104, this Court has jurisdiction over their clains pursuant to 28
US C 8§ 1331. Although Plaintiffs have not brought this action
pursuant to the APA, the waiver of sovereign immunity contained in
5USC §702is nnot limted to clains brought pursuant to the APA
and, therefore, applies to this action. See Sinmmat v. United
States Bureau of Prisons, 413 F.3d 1225, 1233 (10th G r. 2005)
(noting that the wai ver of sovereign inmunity contained in5 U S. C.
§ 702 “is not limted to suits under the Adm nistrative Procedures
Act”) (citing Chanber of Commerce v. Reich, 74 F.3d 1322, 1329
(D.C. GCr. 1996) (“The APA' s wai ver of sovereign imunity applies
to any suit whether under the APA or not.”)).
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subm tted by the Secretary and t he BRAC Conmm ssion were not final,
and therefore, not subject to judicial reviewunder the APA because
t hese reports:

“carr[y] no direct consequences” for base
cl osi ngs. The action that “wll directly
affect” the mlitary bases is taken by the
President, when he submits his certification
of approval to Congress. Accordi ngly, the
Secretary’s and Conmission’s reports serve
“nore like a tentative recommendation than a
final and binding determ nation.” The reports
are, “like the ruling of a subordinate
official, not final and therefore not subject
to review” The actions of the President, in
turn, are not reviewable under the APA
because, as we concluded in Franklin, the
President is not an “agency.”

Dalton, 511 U. S. at 469-70 (quoting Franklin v. Massachusetts, 505

U S. 788, 798, 800-01 (1992)). The central issue with respect to
finality under the APA is “'whether the agency has conpleted its
deci si onmaki ng process, and whether the result of that process is
one that will directly affect the parties.”” 1d. at 470 (quoting
Franklin, 505 U. S. at 797). The decision in Dalton rested on the
fact that, under the APA, “‘[t]he President, and not the
[ Commi ssion], takes the final action that affects’ the mlitary
installations . . . .” 1d. at 470 (quoting Franklin, 505 U S. at
799). Consequently, the Suprene Court held that “decisions made
pursuant to the 1990 Act are not revi ewabl e under the APA.” 1d. at
470-71. The Suprene Court also determned, in part Il of Dalton

that the President’s decisionmaking wth respect to BRAC

recommendati ons i s unrevi ewabl e out si de of the APA because “[w here
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a statute, such as the 1990 Act, commts decisionmaking to the
di scretion of the President, judicial review of the President’s
decision is not available.”? |d. at 477; see also 5 U S.C. 8§
701(a) (stating that the APA does not apply where “agency actionis
commtted to agency discretion by |aw’).

Def endant argues that Dalton requires dism ssal of the instant
lawsuit for three reasons: (1) the Secretary’ s recomrendati on that
the 111th Fighter Wng be deactivated is not a final agency
decision and, therefore, is not subject to review, (2) the
Secretary’s recommendati on may not be chal | enged because the BRAC
Act comm ts decisionmaking to the discretion of the Secretary; and
(3) judicial review of decisions nade under the BRAC Act are
precluded by the text, structure and purpose of the Act itself.

1. Fi nal agency action

The APA |limts review under that statute to final agency
actions. 5 US C § 704. This action, however, has not been
brought pursuant to the APA and, therefore, the APA's limtation
wth respect to final agency actions does not apply to this case.

Even assum ng the final agency action requirenent applies
here, we find that the Secretary’ s recommendation is sufficiently

final to be subject to judicial review at this tinme. An agency

“Def endant argues, and Plaintiffs essentially concede, that
once t he BRAC Conmi ssion’s recomendation is sent to the President,
it will becone unreviewable pursuant to part |1 of Dalton.
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order is final, for purposes of judicial review, “when it ‘inposes
an obligation, denies a right, or fixes sone |egal relationship as

t he consummati on of the adm nistrative process.’” Cty of Frenont

v. Fed. Energy Requlatory Commin, 336 F.3d 910, 914 (9th Cir. 2003)

(exam ning whether an agency action was final for purposes of

revi ew under the Federal Power Act) (quoting Papago Tribal Util

Auth. v. FERC, 628 F.2d 235, 239 (D.C. Gir. 1985)). “An order may

be final though it is not the very last step in the admnistrative
process, but it is not final if it remains tentative, provisional,
or contingent, subject to recall, revision, or reconsideration by

t he i ssuing agency.” Muuntain States Tel. & Tel. Co. v. F.C.C., 939

F.2d 1021, 1027 (D.C. Cr. 1991) (internal quotation and footnotes

omtted). In Colunbia Broad. Sys., Inc. v. United States, 316 U. S

407 (1942), the Suprene Court determ ned that “the ultimte test of
reviewability” of an agency action “is not to be found in an
overrefined technique, but in the need of the review to protect
fromthe irreparable injury threatened in the exceptional case by
adm nistrative rulings which attach | egal consequences to action
taken in advance of other hearings and adjudications that may
follow. . . .7 [Id. at 425. Consequently, “to be revi ewabl e, an
order nust have an inpact upon rights and be of such a nature as
will cause irreparable injury if not challenged.” Aner ada

Petrol eum Corp. v. Fed. Power Commin, 285 F.2d 737, 739 (10th Cr.

1960) .
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Al t hough the Secretary’s recomrendation is not the final
action that wll be taken with respect to deactivation of the 111th
Fighter Wng in the BRAC process, it is the |ast act taken by the
Secretary and 1is not “subject to recall, revision, or

reconsi deration by the i ssuing agency.” Muntain States, 939 F. 2d

at 1027. Moreover, as stated above, the Conpl aint alleges that the
Secretary’s recommendati on has resulted in anirreparable injury to
the Governor, nanely, nullification of the Governor’s statutory
right to consent to changes in the branch, organization, or
allotnment of a unit of the National Guard |ocated wholly in the
Commonweal th. The BRAC Act clearly forecloses the Secretary from
reconsi dering his recommendation once it has been included in the
BRAC DoD Report and sent to the BRAC Conm ssion. It is also
apparent that, if the Governor is correct on the law, the
Secretary’s recommendati on woul d cause irreparable injury if not
chal | enged now because the nature of the BRAC process i s such that
reviewis not possible after the BRAC Comm ssion submits its report
to the President. Accordingly, viewing the facts alleged in the
Complaint in the |ight nost favorable to the Governor, we find that
t he agency action challenged in this case is sufficiently final to
be subject to judicial review

2. Di scretion of the Secretary

The APA itself states that it does not apply where *agency

action is commtted to agency discretion by law” 5 US. C 8§
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701(a). Defendant relies on Nat’'| Fed. of Fed. Enployees v. United

States, 905 F.2d 400 (D.C. Gr. 1990), which interpreted an earlier

base closing statute. The Nat’'|l Fed. court determ ned that the

earlier statute commtted agency action to the discretion of the
Secretary because:

judicial review of the decisions of the
Secretary and t he Comm ssi on woul d necessarily
i nvol ve second- guessi ng t he Secretary’s
assessnment of the nation’s mlitary force
structure and the mlitary value of the bases
within that structure. W think the federa

judiciary is ill-equipped to conduct reviews
of the nation's mlitary policy. Such
deci sions are better left to those nore expert
in issues of defense. Thus we find NFFE s APA
cl ai m nonj usti ci abl e.

Id. at 405-06 (citing CQurran v. Laird, 420 F.2d 122 (D.C. Gr.

1969) (en banc)).

This case, however, has not been brought pursuant to the APA
and does not require the Court to second-guess the Secretary’s
assessnent of the force-structure plans or excess infrastructure.
This action only requires the Court to determ ne whether the
Secretary’s recomendation that the 111th Fighter Wng be
deactivated violated federal laws. W find, therefore, that the
Secretary’s recommendation is reviewable in this case even though
the BRAC Act gives the Secretary discretion with respect to his

base cl osi ng recomendati ons.
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3. Text, structure and purpose of the BRAC Act

Finally, Defendant argues that this action nust be dism ssed
because the structure, objectives, and legislative history of the

BRAC Act preclude judicial review See Block v. Cnty Nutrition

Inst., 467 U.S. 340, 345 (1984) (recognizing that the APA does not
apply to statutes that preclude judicial review and noting that
“Iw] hether and to what extent a particular statute precludes

judicial reviewis determ ned not only fromits express | anguage,

but also from the structure of the statutory schene, its
objectives, its legislative history, and the nature of the
adm ni strative action involved’) (citations omtted). Def endant

relies on Justice Souter’s concurring opinion in Dalton, in which
he determ ned that “the text, structure, and purpose of the Act
conpel the conclusion that judicial review of the Conm ssion’s or
the Secretary’s conpliance with it is precluded.” Dalton, 511 U S
at 479 (Souter, J., concurring). Justice Souter |ooked at the
“congressional intent that action on a base-closing package be
quick and final, or no action taken at all” and the text of the act
itself, in which “Congress placed a series of tight and rigid
deadl i nes on adm ni strative revi ew and Presidential action. . . .”
Id. He stated that “[i]t is unlikely that Congress would have
i nsisted on such a tinetable for decision and i npl enentation if the
base-cl osi ng package would be subject to litigation during the

periods allowed, in which case steps toward cl osing would either
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have to be delayed in deference to the Ilitigation, or the
litigation m ght be rendered noot by conpletion of the closing
process.” 1d. at 481. Justice Souter also considered the limted
choices available to the President and Congress under the Act:
“[ T] he point that judicial reviewwas probably not intended energes
again upon considering the linchpin of this wunusual statutory
schenme, which is its all-or-nothing feature. The President and
Congress nust accept or reject the biennial base- cl osi ng
recomendations as a single package.” 1d. Justice Souter also
consi dered the provision of non-judicial opportunities for review,
i.e., the Commssion’s review of the Secretary’s recomendation
the President’s review of the Comm ssion’s recommendation, and
Congress’s review of the President’s decision. 1d. at 482. I n
addi tion, Justice Souter noted that the BRAC Act expressly provides
for judicial review of <closure decisions under the National
Environnmental Policy Act of 1969 (“NEPA’), but only after the BRAC
process has been conpleted. 1d. at 483. Justice Souter concl uded
t hat :

the text, structure, and purpose of the Act

clearly nmanifest congressional intent to

confine the base-closing selection process

within a narrow tinme frame before inevitable

political opposition to an individual base

closing could becone overwhelnmng, to ensure
that the decisions be inplenmented pronptly,

and to limt acceptance or rejection to a
package of base closings as a whole, for the
sake of political feasibility. Wil e no one

aspect of the Act, standing alone, would
suffice to overconme the strong presunption in
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favor of judicial review, this structure
(conbined wth the Act’s provision for
Executive and congressional review, and its
requi r enent of ti me-constrained judicial
review of inplenentation under NEPA) can be
understood no other way than as precluding
judicial review of a base-closing decision
under the scheme that Congress, out of its
dol eful experience, chose to enact. I
conclude accordingly that the Act forecloses
such judicial review
ld. at 483-84.

Plaintiffs do not challenge the Secretary’s conpliance with
the BRAC Act, therefore, Justice Souter’s determ nation that
judicial review of the Secretary’'s conpliance with the Act is
precluded is not applicable in this case. Al t hough Justice
Souter’s adnmonition against judicial review interfering with the
pur pose of the Act and the narrow tinme franes required by the Act
concerns the Court, this case does not constitute judicial review
of a base cl osing decision and has been expedited so as to prevent
interference with the narrow tine franmes for decisi onmaki ng under
the Act. The Secretary’s recomendation to close the Wl Il ow G ove
Naval Air Station has not been challenged in this lawsuit. What
has been challenged is the legality of his further recomendation
that the 111th Fighter Wng be deactivated. The parties have
pointed to nothing in the express | anguage, structure, objectives,
or legislative history of the |aws pursuant to which this case has

been brought that prohibits judicial review Accordingly, we find

that the structure, objectives, and | egi sl ative history of the BRAC
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Act do not prohibit judicial review of the legality of the
Secretary’s recommendation to deactivate the 111th Fighter W ng.
Consi dering the all egati ons of the Conpl aint and t he docunents
referred to therein in the light nost favorable to Plaintiffs, we
find that the Conplaint does not, on its face, denonstrate a | ack
of subject matter jurisdiction and that it states a clai mon behal f
of Governor Rendell on which relief may be granted. Defendant’s
Motion to Dismss is, therefore, denied.
[11. CROSS MOTI ONS FOR SUMVARY JUDGVENT
Both Plaintiffs and Defendant have filed Mdtions for Sumrary
Judgnent on the nerits of Plaintiffs’ clainms brought pursuant to 32
U.S.C. § 104(c) and 10 U.S.C. § 18238.

A Legal Standard

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing | aw. | d. “Where, as here, cross-notions for sunmary

j udgnment have been presented, we nust consi der each party’s notion
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i ndi vidual ly. Each side bears the burden of establishing alack of

genui ne issues of material fact.” Reinert v. G orgio Foods, Inc.

15 F. Supp. 2d 589, 593-94 (E.D. Pa. 1998).

B. Plaintiffs’ Title 32 daim

In Count I, Plaintiffs «claim that the Secretary’s
recommendation that the 111th Fighter Wng be deactivated viol ates
the plain language of 32 U S.C. 8§ 104(c). In considering a
guestion of statutory interpretation, the court “begin[s] with the
famliar canon of statutory construction that the starting point
for interpreting a statute is the | anguage of the statute itself.”

Consunmer Prod. Safety Commin v. GIE Sylvania, Inc., 447 U. S. 102,

108 (1980). Section 104(c) states as foll ows:

To secure a force the units of which when
conbined will form conplete higher tactical
units, the President may designate the units
of the National Guard, by branch of the Arny
or organization of the Ar Force, to be
mai ntai ned in each State and Territory, Puerto
Rico, and the District of Colunbia. However

no change in the branch, organization, or
allotnent of a unit located entirely wthin a
State may be nmade without the approval of its

over nor.

32 U S.C. 8 104(c) (enphasis added). As previously noted, the
deactivation of the 111th Fighter Wng woul d be the ultimate change
in the branch, organization, or allotnment of that unit.

The parties’ dispute turns on the scope of the second sentence
of Section 104(c) (“the proviso”). Def endant argues that the

gubernatorial consent proviso applies only to actions taken under
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the first sentence, nanely the President’s designation of units
conbined to formhigher tactical units. Plaintiffs, on the other
hand, contend that the proviso stands al one, and inposes a nore
general i zed gubernatorial consent requirenent.

“Though it may be customary to use a proviso to refer only to
t hi ngs covered by a preceding clause, it is also possible to use a

proviso to state a general, independent rule.” Alaska v. United

States, --- U S ---, 125 S C. 2137, 2159 (2005). As always, the
Court’s responsibility is to interpret the statutory |anguage
according to the general intent of the legislature. See 1A Nornman
J. Singer, Sutherland Statutes and Statutory Construction § 47:9
(2005). Thus, “a proviso is not always limted in its effect to
the part of the enactnment wwth which it is immedi ately associ at ed;
it may apply generally to all cases within the nmeaning of the

| anguage used.” Alaska, 125 S. C. at 2159 (quoting MDonald v.

United States, 279 U.S. 12, 21 (1929)).

Def endant wurges that parallel construction of the two
sentences requires the Court to read the proviso as only limting
presi dential designations of higher tactical units. Specifically,

Def endant points to the fact that the words “branch” and

“organi zation” appear in both sentences. In fact, however, the
statute does not enploy a parallel construction. The first
sentence refers to “units of the National Guard, . . . branch of

the Arnmy or organization of the Air Force.” 32 U S.C. § 104(c).

39



The second sentence, by contrast, only refers to units of the
Nat i onal Cuard: “No change in the branch, organization or
allotment of a unit . . . . 7 |d. Consequently, the interna
construction of the two sentences of this subsection does not
support the proposition that the proviso is to be read narrowy.
Moreover, in this case, the | egislative history indicates that

Congress intended the proviso to apply generally to all actions
that fall within its nmeaning. The proviso did not appear in the
first version of this statute, Section 60 of the National Defense
Act of 1916, which provided that the “organi zati on of the Nati onal
Guard . . . shall be the sane as that whichis . . . prescribed for
the Regular Arny” and that “the President may prescribe the
particular unit or units, as to branch or arm of service, to be
mai ntai ned in each State, Territory, or the District of Colunbiain
order to secure a force which, when conbi ned, shall form conplete
hi gher tactical units.” 39 Stat. 166, 197 (1916). The provi so was
added to Section 60 by the 1933 National Guard Bill. The House
Commttee on Mlitary Affairs explained that the proviso was added
in recognition of state interests:

Section 6. This section adds a proviso to the

present section 60, National Defense Act,

which proviso states: “That no change in

al | ot ment, branch, or arm of units or

organi zations wholly within a single State

will be nade wthout the approval of the

governor of the State concerned.” It is the

belief of your conmittee that where a State

has gone to considerabl e expense and trouble
in organizing and housing a unit of a branch
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of the service, that such State should not
arbitrarily be conpelled to accept a change in
the allotnent, and this anmendnent grants to
the State concerned the right to approve any
such change which may be desired by the
Federal Governnent.

H R Rep. No. 73-141, at 6. “In Congress, committee reports are
normal |y considered the authoritative explication of a statute's

text and purposes, and busy legislators and their assistants rely

on that explication in casting their votes.” Exxon Mbil Corp. v.
Al l apattah Servs., lInc., --- US ---, 125 S C. 2611, 2630
(2005) .

Thi s explanation in the House Report does not appear to be an
after-thought or out of place; rather, the provision is wholly
consistent with the 1933 National Guard Bill’s overall purpose.
Under the 1916 National Defense Act, individual nenbers of the
National CGuard were drafted into the Arny during Wrld War |I.

Perpich v. Dep’t of Defense, 496 U S. 334, 345 (1990). *“The draft

termnated the nenbers’ status as mlitianen, and the statute did
not provide for a restoration of their prewar status as nenbers of
the Guard when they were nustered out of the Arny.” 1d. This
situation nearly destroyed the Guard as an effective organi zati on,
and follow ng the War, the nenbership of the National Guard asked
Congress to anend the 1916 Nati onal Defense Act to ensure that the
state national guard was preserved. Appointed by the Secretary of
War to consider this proposed anmendnent, a special War Depart nent

Committee concluded that the anendnents “make . . . clear” that
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state “control” of the state national guard was not obstructed by
federal service:

It is possible and practicable in creating

such reserve of the Arny of the United States

to so anmend the National Defense Act as to

provide and make it cl ear t hat t he

adm ni strati on, officering, training, and

control of the National Guard of the States,

Territories, and D strict of Colunbia shall

remain uninpaired to the States, Territories,

and District of Colunbia, except during its

active service as a part of the Arny of the

United States.
H R Rep. No. 73-141, at 2. Consistent with this apparent desire
to protect states’ rights, Congress enacted the National Guard Bill
of 1933 as a nmeans of “reserving to the States their right to
control the National Guard or the Oganized MIlitia absolutely
under the mlitia clause of the Constitution in tine of peace.”
ld. at 5.

Federal i sm concerns thus animate the proviso at issue here.
Governor Rendell, as state commander-in-chief, does not share his
authority over the state National CGuard with any federal entity.
See Pa. Const. art 1V, 8 7 (“The Governor shall be commander in
chief of the mlitary forces of the Cormonweal th, except when they
shall be called into actual service of the United States.”). The
clear intent of Section 104(c) is to protect and delineate the
rights and responsibilities of two conpeting sovereigns, the state

and federal governnents. Accepting Defendant’s argunent would

require this Court to ignore the authority of Governor Rendell to
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command the state mlitia. |ndeed, as commander-in-chief, Governor
Rendel | enjoys the power to accept allotnments of mlitary personnel
and equi pnrent fromthe Departnent of Defense for the Pennsyl vania
National Cuard; carry out training of the Pennsylvania Nationa
Guard; establish the | ocation of any assigned, authorized units of
the Pennsylvania National GGuard; organize or reorganize any
organi zation or unit of the Pennsylvania National CGuard; place the
Pennsyl vani a National Guard on active duty during an energency in
this Commonweal th; and appoi nt comm ssioned officers and warrant
officers of the Pennsylvania National Guard. 51 Pa. Cons. Stat.
Ann. 88 502-505, 508, 2301, 2302. G ven Congress’s concerns about
federalismas reflected in the dual nature of the National CGuard,
we find that the proviso was intended by Congress to be read
broadly, and therefore, that it applies generally to require
gubernatorial consent to changes in the branch, organization, or
al l otment of a National Guard unit |located entirely wthin a State.
32 U.S.C. 8§ 104(c). Accordingly, we find, as a matter of |aw, that
the Secretary’s recommendation that the 111th Fighter Wng be
deactivated w thout Governor Rendell’s prior consent violated
Section 104(c).

Def endant argues that, if Section 104(c) is read to apply to
the Secretary’' s recommendation in this case, it conflicts with the
BRAC Act and is, therefore, inpliedly repealed by it.

The cardi nal rule is that repeals by
inplication are not favored. Were there are
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two acts upon the sanme subject, effect should
be given to both if possible. There are two
wel | -settl ed categories of repeal s by
inmplication: (1) Where provisions in the two
acts areinirreconcilable conflict, the later
act to the extent of the conflict constitutes
an inplied repeal of the earlier one; and (2)
if the later act covers the whole subject of
the earlier one and is clearly intended as a
substitute, it wll operate simlarly as a
repeal of the earlier act. But, in either
case, the intention of the legislature to
repeal nust be clear and manifest; otherw se,
at |east as a general thing, the later act is
to be construed as a continuation of, and not
a substitute for, the first act and wll
continue to speak, so far as the two acts are
the same, from the time of the first
enact ment .

Posadas v. Nat'|l Gty Bank of New York, 296 U. S. 497, 503 (1936).

An irreconcilable conflict between two statutes requires “a
positive repugnancy between them or that they cannot mnutually

coexist.” Radzanower v. Touche Ross & Co., 426 U S. 148, 155

(1976). In Radzanower, the Supreme Court explained that “[i]t is

not enough to show that the two statutes produce differing results

when applied to the sane factual situation, for that no nore than

states the problem Rather, ‘when two statutes are capable of
co-existence, it is the duty of the courts . . . to regard each as
effective.”” 1d. (quoting Mdxton v. Mncari, 417 U. S. 535, 551

(1974)). The gui di ng principle governing repeal by inplicationis
that “*[r]epeal is to be regarded as inplied only if necessary to

make the (later enacted law work, and even then only to the
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m ni mum extent necessary.’” 1d. (quoting Silver v. New York Stock

Exch., 373 U S. 341, 357 (1963)).
The Court initially nmust determ ne whet her Section 104(c) and

t he BRAC Act are capabl e of coexistence. See Posadas, 296 U.S. at

503. The BRAC Act governs the process whereby mlitary bases and
other installations are closed or realigned. It does not, on its
face, govern the deactivation or dissolution of wunits of the
Nat i onal Cuard. No provision of the BRAC Act directly, or
indirectly, governs the manner in which a unit of the Nationa

Guard should be deactivated or recommended for deactivation.

However, the BRAC Act does directly address outplacenent of
“civilian enployees enployed by the Departnent of Defense at
mlitary installations being closed or realigned . . . .” See BRAC
Act 8§ 2905(a)(1)(D); see also BRAC Act § 2910(5) (defining
“realignment” to include *“any action which . . . reduces and
relocates . . . civilian personnel positions . . .”). Furthernore,

no provision in the BRAC Act specifically prevents the Secretary
from seeking a Governor’s approval prior to reconmmending that a
unit of the National Guard be deactivated.

Def endant ar gues, however, that the BRAC Act inplicitly gives
the Secretary the power to recommend deactivation of a Nationa
Guard wunit in order to carry out his power to close the
installation in which such unit is based. Def endant urges the

Court to defer to the definition of “closure” developed by the
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Depart ment of Defense. The followi ng definition appears on the
Departnent of Defense’s BRAC 2005 website:

Cl osure. All mssions of the installation
have ceased or have been relocated. Al
personnel positions (mlitary, civilian and
contractor) have either been elimnated or
rel ocated, except for personnel required for
car et aki ng, conducti ng any ongoi ng
envi ronnmental cleanup, and disposal of the
base, or personnel remaining in authorized
encl aves.

United States Dep’'t of Defense, 2005 BRAC Definitions (2005),
http://ww. def ensel i nk. m |/ brac/ definitions_brac2005. htmn . I n

Chevron, USA, Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837

(1984), the Supreme Court set out a two step inquiry to be used in
deci di ng whet her an agency’s construction of a statute should be
gi ven effect by the Court:

First, al ways, is the question whether
Congress has directly spoken to the precise
guestion at issue. If the intent of Congress
is clear, that is the end of the matter; for
the court, as well as the agency, nust give
effect to the unanbi guously expressed intent
of Congress. If, however, . . . the statute
is silent or anbiguous with respect to the
specific issue, the question for the court is
whet her the agency’'s answer is based on a
perm ssi bl e construction of the statute.

Id. at 842-43 (footnotes onmtted).

In this case, we find that Congress’s intent regarding the
BRAC Act’s neaning of closure and realignnent is clear from the
text of the Act. The BRAC Act expressly covers the elimnation of

civilian personnel positions. See BRAC Act § 2905(a)(1)((D); see
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al so BRAC Act § 2910(5). At the sane tinme, the BRAC Act does not
state that it covers the elimnation of mlitary personnel
positions. Congress’s failure to include mlitary personnel
positions within the definition of realignnent indicates its intent
to exclude the deactivation of mlitary units from the BRAC

process. See United States v. Vasquez, 271 F.3d 93, 111 (3d G

2001) (Becker, C. J., <concurring) (quoting United States V.

McQuil ken, 78 F.3d 105, 108 (3d Gr. 1996) (“It is a canon of
statutory construction that the inclusion of certain provisions
i nplies the exclusion of others.”)). Consequently, the Court need
not defer to the Secretary’s definition of “closure.” Accordingly,
we find no explicit conflict between the Act’s explicit purpose of
providing for the closure and realignnment of mlitary installations
and Section 104(c)’s consent provision.

The Court’s next inquiry is whether the BRAC Act covers the
whol e subject of Section 104(c) and is clearly intended as a

substitute for it. See Posadas, 296 U S. at 503. The BRAC Act was

“designed ‘to provide a fair process that will result inthe tinely
closure and realignnment of mlitary installations inside the United
States.’”” Dalton, 511 U S. at 464 (quoting BRAC Act § 2901(b)).
The subject of Section 104(c) is the designation and change in
branch, structure and allotnent of units of the National Guard.
The BRAC Act does not cover the whol e subject of Section 104(c) and

is not clearly intended as a substitute for it.
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Even if it were, the Court cannot find that the BRAC Act
inpliedly repealed Section 104(c) unless Congress’'s intent to
repeal Section 104(c) is “clear and manifest.” Posadas, 296 U. S.
at 503. Congress explicitly provided that certain other statutes
wer e repeal ed or superceded by the BRAC Act in the text of the Act.
See BRAC Act 8 2905(b) (delegating authority granted to the
Adm ni strator of General Services in 40 U S.C. 8§ 521, et seq.,; 40
US C 8§ 541, et seq.; 49 U S.C. 88 47151-47153; and 16 U.S.C. §
667(b) to the Secretary of Defense). However, no | anguage in the
text of the BRAC Act expresses an intention to supercede or repeal
Section 104(c). The BRAC Act’s silence regarding changes in the
branch, organization or allotnent of National Guard units |ocated
entirely within a state indicates conclusively that Congress did

not intend the BRAC Act to repeal Section 104(c). See Janm V.

| nm grati on and Custons Enforcenent, --— U S. --—, 125 S. . 694,

700 (2005) (“We do not lightly assunme that Congress has omtted
fromits adopted text requirenents that it nonetheless intends to
apply, and our reluctance is even greater when Congress has shown
el sewhere in the same statute that it knows how to make such a
requi renent manifest.”).

The only way to give effect to both statutes is to find that
the Secretary was required, by Section 104(c), to obtain the
approval of Governor Rendell prior to recomendi ng the deactivation

of the 111th Fighter Wng and that his failure to do so violated
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Section 104(c). Accordingly, we find that there are no genuine
i ssues of material fact with respect to Plaintiffs’ claim in Count
| of the Conplaint, that the Secretary’ s recommendati on vi ol ated 32
U S C 8 104(c) and Plaintiffs, therefore, are entitled to judgnent
as a matter of law on that claim

C. Plaintiffs’ Title 10 d aim

In Count I, Plaintiffs claim that the Secretary’s
recommendation that the 111th Fighter Wng be deactivated viol ates
10 U.S.C. 8 18238. As a threshold matter, it is not clear that 10
U S C 8§ 18238 applies to the relocation or withdrawal of a state
National Guard unit that is not in federal service and that is, at
the time of the relocation of withdrawal, under the control of the
state. Assum ng, arguendo, that Section 18238 applies to the 111th
Fighter Wng, the Court wll consider the parties’ respective
positions regarding the nerits of Count |1

Def endant argues that he is entitled to judgnent as a matter
of | aw because the plain | anguage of Section 18238 cannot apply to
a recommendati on made pursuant to the BRAC Act. Again, the Court’s
anal ysis starts with the | anguage of the statute itself. Consuner

Prod. Safety Commin, 447 U.S. at 108. Section 18238 states as

foll ows:

A unit of the Arny National Guard of the
United States or the Air National Guard of the
United States nmay not be relocated or
wthdrawmn under this chapter wthout the
consent of the governor of the State or, in
the case of the District of Colunbia, the
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commandi ng general of the National Guard of
the District of Colunbia.

10 U. S.C. § 18238 (enphasis added). Defendant’s position rests on
the neaning of the phrase “under this chapter.” Section 18238
appears in Chapter 1803, Facilities for Reserve Conponents, of
Title 10 of the United States Code. The BRAC Act, however, appears
i n Chapter 159, Real Property, Rel ated Personal Property, and Lease
of Non-Excess Property. Thus, the question before the Court is
whet her the gubernatorial consent required under Section 18238
applies outside of Chapter 1803 to actions taken pursuant to
Chapt er 159.

Plaintiffs argue that Chapter 1803 s “Facilities for Reserve
Conmponents” sinply applies Chapter 159's “Real Property, Related
Personal Property, and Lease of Non-Excess Property” to the
specific circunstances of “Reserve Conponents.” Essentially,
Plaintiffs contend that “under this chapter” means both Chapter
1803 and Chapter 159 because both statutes relate to “the real
property and facilities of the Defense Departnent.” This analysis
nmust be rejected, however, as Chapter 159 covers far nore than just
“Real Property.” Chapter 159 al so covers the m ni mumdrinking age
on mlitary installations, the sales prices of goods sold in
comm ssary facilities, and base cl osures and real i gnments — none of
whi ch are addressed in Chapter 1803. See 10 U.S.C. 88 2683, 2685,

2687.
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We concl ude that the plain nmeaning of the phrase “under this
chapter” limts Section 18238 to actions taken under Chapter 1803.
““Under this chapter’ plainly includes actions that the chapter
authorizes . . . . Just as plainly, ‘under this chapter’ excludes
actions that . . . necessarily fall outside of the scope of the

chapter, not under it.” Gty of Burbank v. United States, 273 F. 3d

1370, 1379 (Fed. CGr. 2001) (enphasis in original) (citing The

Oxford English Dictionary 950 (2d ed. 1989) (“noting that ‘under

denotes authorization, and defining it as ‘[in] accordance wth
(sone regul ative power or principle).””). Interpreting “under this
chapter” to include other rel ated chapters woul d render the phrase

superfluous, an inperm ssible construction. TRWInc. v. Andrews,

534 U.S. 19, 31 (2001) (“It is a ‘cardinal principle of statutory
construction’ that ‘a statute ought, upon the whole, to be so
construed that, if it can be prevented, no clause, sentence, or
word shall be superfluous, void, or insignificant.’”) (quoting

Duncan v. Wl ker, 533 U. S. 167, 174 (2001)). Accordingly, we find

t hat the gubernatorial consent requirenent of Section 18238 applies
only to actions taken pursuant to Chapter 1803 of Title 10. As
there are no genuine issues of material fact wth respect to
Plaintiffs claim in Count 1l of the Conplaint, that the
Secretary’s recommendation violated 10 U. S.C. § 18238, Defendants
are, consequently, entitled to judgnent as a matter of |aw on that

claim
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| V. CONCLUSI ON

For the reasons stated above, Defendant’s Motion to Dismss is
deni ed. Def endant’s alternative Mtion for Summary Judgnent is
denied as to Count | of the Conplaint and granted as to Count I
Plaintiffs Mtion for Sunmary Judgnent is granted as to Count | of
t he Conpl ai nt and denied as to Count Il of the Conplaint. Judgnent
is entered, as a matter of law, in favor of Plaintiff on Count | of
the Conplaint and in favor of Defendant on Count 1l of the

Conmplaint. An appropriate Oder follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWMRD G RENDELL, ET AL. : CIVIL ACTI ON
V.
DONALD H. RUVBFELD 5 No. 05- CV- 3563
ORDER

AND NOW this 26th day of August, 2005, upon consideration of
Def endant’s Motion to Dismiss or, in the Alternative, for Summary
Judgnent (Docket No. 15), Plaintiffs’ Mtion for Summary Judgnent
(Docket No. 16), the papers filed in connection therewith, the
National CGuard Association of the United States Menorandum of Law
as Am cus Curiae (Docket No. 27), and the Hearing held in open
Court on August 23, 2005, IT IS HEREBY ORDERED as fol |l ows:

1. Defendant’s Mdtion to Dismss is DEN ED

2. Def endant’ s Motion for Summary Judgnent is GRANTED as to
Count |1 of the Conpl aint and JUDGVENT i s hereby entered
in favor of Defendant and against Plaintiffs on Count |
of the Conpl aint;

3. Plaintiffs’ Mtion for Sunmary Judgnment is GRANTED as to
Count | of the Conplaint and DECLARATORY JUDGVENT is
hereby ENTERED in favor of Plaintiffs and against
Def endant as fol |l ows:

a. Secretary Runsfeld, by designating the 111th

Fi ghter Wng of the Pennsylvania Air National Guard



W thout first obtaining the approval of Governor
Rendel |, has violated 32 U S.C. § 104(c).

The portion of the BRAC DoD Report that recomrends
deactivation of the 111th Fighter Wng of the

Pennsyl vania Air National Guard is null and void.

BY THE COURT:

John R Padova, J.



