IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERIC J. TALLEY
ClVIL ACTI ON
V.

BERNI CE HALPERN, NO  05-4184
Executrix of the Estate of :
Benjam n J. W nder man

MVEMORANDUM

Padova, J. August 16, 2005

Plaintiff Eric J. Talley has brought this pro se action
agai nst Berni ce Hal pern, the Executrix of the estate of Benjam n J.
W nderman, Esq., alleging three counts of violations of the
Racket eer Influenced and Corrupt Organizations Act (“RICO), 18
US. C 8 1961, et seq., (Counts One-Three), and one count of | egal
mal practice (Count Four). Presently before the Court is
Plaintiff’s “Motion to Proceed in Forma Pauperis.” For the reasons
that follow, said Mtion is granted. Mor eover, pursuant to 28
US. C 8 1915(e)(2)(B)(ii), Counts One, Two and Three of the
Conpl aint are dismssed for failure to state a clai mupon which
relief can be granted, and the Court declines to exercise
suppl ement al jurisdiction over Count Four of the Conpl ai nt pursuant
to 28 U.S.C. § 1367(c)(3).
l. BACKGROUND

On Decenber 5, 1999, Plaintiff enteredintoawitten contract
wi t h W nder man, who was an enpl oyee, agent or representative of the
W nderman Law O fice. (Conpl. 16.) Pursuant to this contract,
W nderman agreed to represent Plaintiff in atax action agai nst the

federal governnent and the Internal Revenue Service. (ld. Y 7.)



Al t hough W ndernman fil ed an appropriate actioninthe United States
District Court for the Eastern District of Pennsyl vania, W ndernan
thereafter intentionally breached his contract with Plaintiff by
failing to properly prosecute and manage the | awsuit when he was
unable to properly serve the defendants. (lLd. 9T 9-10, 15.) Due
to Wnderman’s actions, the court entered an Order to Show Cause
why t he conpl ai nt shoul d not be di sm ssed pursuant to Federal Rule
of Cvil Procedure 4(m. (1d.)

In response to the court’s Order to Show Cause, W nderman
noved to re-open the case and falsely informed the court that
service had not been effected in a tinely manner because the
attorney who had originally handled Plaintiff’'s case had | eft the
Wnderman Law O fice, and Plaintiff's case file had not been
| ocated. (l1d. T 15.) Upon | earning of Wnderman’s expl anation for
the delay, the court denied the notion to re-open and di sm ssed
Plaintiff’s tax lawsuit pursuant to Rule 4(n) w thout prejudice.
(ILd. T 18.) Wnderman then tel ephoned Plaintiff to informhimthat
t he case had been di sm ssed, but noted that there was no reason to
worry because the case could and woul d be reopened. (ld. T 24.)
In reliance upon Wnderman's representations, Plaintiff did not
file a notion for reconsideration of the court’s Order dism ssing
hi s case, and refrained fromhiring another attorney before the 2-
year statute of limtations governing the filing of federal tax
clainms had expired. (ld. T 29.)

1. LEGAL STANDARD

The in fornma pauperis statute, 28 U.S.C. § 1915, “is designed
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to ensure that indigent litigants have neani ngful access to the

federal courts.” Neitzke v. Wllianms, 490 U S. 319, 324 (1989)

(citing Adkins v. E.I. DuPont de Nenmpurs & Co., 335 U S. 331

342-43 (1948)). Specifically, Congress enacted the in forna
pauperis statute to ensure that admnistrative court costs and
filing fees, both of which ordinarily nust be paid when filing a
lawsuit, would not prevent indigent persons from pursuing

meani ngful litigation. Jones v. Zimerman, 752 F.2d 76, 78-79 (3d

Cir. 1985). Nevertheless, Congress was simlarly concerned that
persons coul d abuse this cost-free access to the federal courts.

Denton v. Hernandez, 504 U. S. 25, 31 (1992).

Pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii), acourt may di sm ss
an action if the court determnes that the action “fails to state
a claim on which relief can be granted.” 28 U.S.C. 8
1915(e)(2)(B) (ii). “The standard for failure to state a claim
under 8 1915(e)(2)(B)(ii) is the sane as that for [a] notion to
dism ss for failure to state a clai munder Rule 12(b)(6).” Azubuko

V. Massachusetts State Police, No. Cv. A 04-4176, 2004 W

2590502, at *1 (E.D. Pa. Nov. 12, 2004) (citing Shane v. Fauver,

213 F. 3d 113, 117 (3d G r. 2000)). Wen determning a Mtion to
Dismss pursuant Rule 12(b)(6) for failure to state a clai m upon
which relief can be granted, the court nmay |look only to the facts

alleged in the conplaint and its attachnents. Jordan v. Fox

Rot hschild, OBrien & Frankel, 20 F.3d 1250, 1261 (3d Cr. 1994).

The court nust accept as true all well pleaded facts in the



conplaint and view them in the light nost favorable to the

plaintiff. See Jenkins v. MKeithen, 395 U S 411, 421 (1969);

Holder v. Gty of Allentown, 987 F.2d 188, 194 (3d Gr. 1993). A

conplaint will be dism ssed when a plaintiff cannot prove any set
of facts, consistent with the conplaint, which would entitle himor

her to relief. Ransom v. Marrazzo, 848 F.2d 398, 401 (3d Grr.

1988) .

[11. DI SCUSSI ON
A. R CO d ai s

The RICOstatute authorizes civil suits by “any person injured
in his business or property by reason of a violation of [18 U S.C
§ 1962].” 18 U.S.C. 8§ 1964(c). Here, the Conplaint sets forth
three separate RICO clains for violations of subsections 1962(a),
(b), and (c). The United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) has explained that:
Section 1962(a) prohibits “any person who has
received any incone derived . . . from a

pattern of racketeering activity” from using
t hat noney to acquire, establish, or operate

any enterprise that affects interstate
conmer ce. Section 1962(b) prohibits any
person from acquiring or nmaintaining an
I nt er est in, or controlling any such
enterprise “through a pattern of racketeering
activity.” Section 1962(c) prohibits any

person enployed by or associated with an
enterprise affecting interstate comrerce from
“conducting or participating . . . in the
conduct of such enterprise’s affairs through a
pattern of racketeering activity.”

Kehr Packages, Inc. v. Fidelcor, Inc., 926 F. 2d 1406, 1411 (3d Gir.
1991).



1. Section 1962(a)

Section 1962(a) provides, in relevant part, as foll ows:

It shall be unlawful for any person who has
received any incone derived, directly or
indirectly, from a pattern of racketeering
activity . . . to use or invest, directly or
indirectly, any part of such incone, or the
proceeds of such incone, in acquisition of any
interest in, or the establishnent or operation
of, any enterprise .

18 U.S.C. 8 1962(a). To state a claimunder Section 1962(a), a
plaintiff nust allege that he suffered an injury specifically from
t he use or investnent of inconme in the named enterprise. Lighting

Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1188 (3d Cr. 1993). The

injury resulting fromthe use or investnment of the racketeering
incone nust be separate from any injury resulting from the
racketeering acts thenmselves. |1d. An allegationthat the “use and
i nvest ment of racketeering income keeps the defendant alive so that
it may continue toinjure plaintiff [] isinsufficient to neet the
injury requirement of section 1962(a).” 1d.

Here, the Conplaint alleges only that the nobney W nderman
received from Plaintiff through ®“a pattern of racketeering
activity” was invested in an enterprise that was corrupted by
Def endant’ s racketeering activity. (Conpl. 1Y 37-38.) These
all egations do not establish an injury separate from the
racketeering activity, and are clearly insufficient to establish a

viol ation of Section 1962(a). See Lightning Lube, 4 F.3d at 1188.

Accordingly, the Court concludes that Count One of the Conplaint

all eging a violation of Section 1962(a) of the RICO statute fails



to state a claim upon which relief can be granted and nust be
di sm ssed pursuant to Section 1915(e)(2)(B)(ii).
2. Section 1962(b)

Section 1962(b) provides, in relevant part, that “[i]t shall
be unlawful for any person through a pattern of racketeering
activity . . . to acquire or maintain, directly or indirectly, any
interest in or control of any enterprise which is engaged in, or
the activities of which affect, interstate or foreign comrerce.”
18 U S.C. 8 1962(b). To state a claimunder Section 1962(b), a
plaintiff nust allege that he suffered an injury from the
defendant’s acquisition or control of an interest in a RICO

enterprise. Lightning Lube, 4 F.3d at 1190. “The injury nust be

incurred fromthe acquisition or control of aninterest inthe RI CO

enterprise rather than fromthe pattern of racketeering.” D anese

Inc. v. Pennsylvania, No. Cv. A 01-2520, 2002 W. 1340416, at *9

(E.D. Pa. June 19, 2002). Such aninjury occurs, for exanple, when
“the owner of an enterprise infiltrated by the defendant as a
result of racketeering activities is injured by the defendant’s

acqui sition or control of his enterprise.” Lighting Lube, 4 F. 3d

at 1190.

Here, the Conplaint alleges only that Plaintiff was injured
due to a pattern of racketeering activity Wnderman engaged i n and
which prevented Plaintiff from securing a just and speedy
determ nation of his underlying tax lawsuit. (Conpl. 9§ 44-45.)
These allegations do not establish an injury separate from the
pattern of racketeering activity, and are clearly insufficient to
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establish a violation of Section 1962(a). See Lightning Lube, 4
F.3d at 1190. Accordingly, the Court concludes that Count Two of
the Conplaint alleging a violation of Section 1962(b) of the R CO
statute fails to state a cl ai mupon which relief can be granted and
must be di sm ssed pursuant to Section 1915(e)(2)(B)(ii).

3. Section 1962(c)

Section 1962(c) provides, in relevant part, that “[i]t shall
be unlawful for any person enployed by or associated with any
enterprise . . . to conduct or participate, directly or indirectly,
in the conduct of such enterprise’'s affairs through a pattern of
racketeering activity . . . . 7 18 U S.C. 8§ 1962(c). To state a

cl ai munder Section 1962(c), a plaintiff nust allege “(1) conduct
(2) of an enterprise (3) through a pattern (4) of racketeering

activity.” Warden v. MlLlelland, 288 F.3d 105, 114 (3d Cir. 2002).

A “pattern” requires “at |east two acts of racketeering activity”
whi ch occur within a ten year period. 18 U S.C. 8§ 1961(5). To
prove a pattern of racketeering activity, a plaintiff nust show
that “the racketeering predicates are rel ated, andthat they anount

to or pose athreat of continued crimnal activity.” HJ., Inc. v.

Nort hwestern Bell Tel. Co., 492 U. S. 229, 239 (1989). Racketeering

activities arerelated if they “have the sane or sim |l ar purposes,
results, participants, victins, or nethods of conmssion, or
otherwi se are interrelated by distinguishing characteristics and
are not isolated events.” Id. at 240 (quoting 18 U S.C. 8§
3575(e)).

“Racketeering activity” is defined in the RICO statute to
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conprise the state |aw offenses of nurder, Kkidnaping, ganbling,
arson, robbery, bribery, extortion, dealing in obscene matter, and
dealing in a controlled substance or listed chemcal, as well as
several federal offenses such as mail and wire fraud. See 18
U S C §1961(1). Breach of contract, however, “is not a predicate
act of racketeering activity enunerated in 8 1961(1),” and courts
have “refused toread it into 8 1961's expansive list.” Annulli v.
Pani kkar, 200 F.3d 189, 199-200 (3d Cir. 1999).

Here, the Conplaint alleges that Wnderman engaged in a
pattern of racketeering activity by commtting mail and wire fraud,
inviolation of 18 U. S.C. §8 1341. The elenments of the predicate
act of mail fraud are: “(1) the existence of a schene to defraud;
(2) the participation by the defendant in the particular schene
charged with the specific intent to defraud; and (3) the use of the
United States mamils in furtherance of the fraudul ent schene.”

United States v. Hannigan, 27 F.3d 890, 892 (3d Gr. 1994)

(footnote omtted) (citing United States v. Burks, 867 F.2d 795,

797 (3d Cir. 1989)). The wire fraud statute, 18 U.S.C. 8§ 1343, is
virtually identical to the mail fraud statute, except that it
concerns interstate “communications transmtted by wire.” United

States v. Frey, 42 F.3d 795, 797 (3d Gr. 1994); see also 18 U. S.C

88 1341, 1343. Thus, “‘the cases construing the mail fraud statute
are applicable tothe wire fraud statute as well.’” 1d. at 797 n. 2

(quoting United States v. Tarnpol, 561 F.2d 466, 475 (3d Cr.

1977)). However, while wholly intrastate use of the nmails for

fraudul ent purposes violates the mail fraud statute, the wire fraud
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statute is only violated through the interstate use of the wres.

Spitzer v. Abdel hak, No. Cv. A 98-6485, 1999 W 1204352, at *5

(E.D. Pa. Dec. 15, 1999).

A mail and wre fraud schene “need not be fraudulent on its
face but nust invol ve sone sort of fraudul ent m srepresentations or
om ssions reasonably calculated to deceive persons of ordinary
prudence and conprehension. Proof of specific intent is
required[,] . . . which may be found froma material m sstatenent

of fact nade with reckl ess disregard for the truth.” United States

v. Coyle, 63 F.3d 1239, 1243 (3d G r. 1995) (citations omtted).
“[When alleging maiil and wire fraud as predicate acts in a RICO
claim plaintiff's pleadings nust identify the purpose of the
mai ling wwthin the defendant's fraudul ent schene and specify the
fraudul ent statenent, the tine, place and speaker and content of
the all eged m srepresentations.” Annulli, 200 F.3d at 201 n. 10.
Wth respect to wire fraud, the Conplaint alleges only
intrastate wre communi cati ons between Wnderman, Plaintiff, and
the United States District Court for the Eastern District of
Pennsyl vania. (See Conpl. {1 19-20, 24.) | ndeed, bot h W nder man
and Plaintiff resided and were | ocated within the Conmonweal t h of
Pennsyl vania at the relevant tines. (See id. 9T 4-5.) \Wolly
intrastate use of the wires, however, does not give rise to the
predicate act of wire fraud. Spitzer, 1999 W 1204352, at *5. The
Court, therefore, finds that the Conplaint's allegations of wire
fraud are clearly insufficient to establish a violation of Section

1962(c). 1d.



Wth respect to nmail fraud, the Conplaint alleges that
W nder man vi ol ated Section 1962(c) when he filed a notion to re-
open the wunderlying tax Ilawsuit which contained fraudulent
statenments. “‘[A] nunber of courts have consi dered whet her serving
litigation docunments by mail can constitute mail fraud, and al

have rejected that possibility.’” Nolan v. Galaxy Scientific

Corp., 269 F. Supp. 2d 635, 643 (E.D. Pa. 2003) (quoting United
States . Pendergraft, 297 F.3d 1198, 1208 (11th GCr.

2002) (col l ecting cases)). Inthis district, courts have simlarly
been “unwilling to expand RICO liability for mail fraud in such a
dramatic fashionas toinclude litigation papers and pre-litigation
statenments of legal position.” Id. Accordingly, Wnderman’s
representation of Plaintiff in the underlying tax |awsuit cannot
formthe basis of a RI CO claimunder Section 1962(c).

The Conpl aint further alleges that Wndernman engaged in mail
fraud in violation of Section 1962(c) when he sent Plaintiff a copy
of the retainer contract, pursuant to which Wndernman agreed to
represent Plaintiff in the underlying tax litigation. A single
act, however, is insufficient to establish a “pattern” within the
meaning of the RICO statute. See 18 U.S.C. 8§ 1961(5) (“at |east
two acts of racketeering activity” arerequired to establish a Rl CO
violation.) Moreover, the Court notes that the Conplaint's
allegations “sinmply contain no indication of the deception or
overreaching which the mail fraud statute requires.” Kehr, 926
F.2d at 1417. I ndeed, while the Conplaint's allegations could

“possi bly anmount to a breach of contract,” the fact that W nder man
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did not represent Plaintiff in the underlying tax lawsuit to
Plaintiff's satisfaction “contains no deception that would bring
[ Wnderman's actions] wthin the purview of the nmail fraud

statute.” 1d.; see also Annulli, 200 F.3d at 199-200 (breach of

contract “is not a predicate act of racketeering activity”). The
Court, therefore, finds that the Conplaint's allegations of nai
fraud are clearly insufficient to establish a violation of Section

1962(c). See Warden, 288 F.3d at 114. Accordingly, the Court

concl udes that Count Three of the Conplaint alleging aviolation of
Section 1962(c) of the RICO statute fails to state a claimupon
which relief can be granted and nust be dism ssed pursuant to
Section 1915(e)(2)(B)(ii).

B. Legal Ml practice daim

Here, no diversity of citizenship exists and the Court's sole
basis for exercising subject matter jurisdiction over this action
is federal question jurisdiction under 28 U.S.C. § 1331. Pursuant
to 28 U S.C 8§ 1367(c)(3), a federal court may decline to exercise
suppl enental jurisdiction over a pendant state law claimif the
court “has dismssed all clains over which it has original
jurisdiction.” 28 U.S.C. 8 1367(c)(3). The Third Grcuit has

determined that “[i]f it appears that the federal claimis subject

to dismssal . . . the court should ordinarily refrain from
exercising [supplenental] jurisdiction in +the absence of
extraordinary circunstances.” Tully v. Mtt Supernmarkets, Inc.,

540 F.2d 187, 196 (3d Cir. 1976). As all federal clains in this

action have been dism ssed pursuant to 28 US.C 8
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1915(e)(2)(B)(ii) for failure to state a clai mupon which relief
can be granted, the Conpl ai nt provi des no ot her grounds for subject
matter jurisdiction, and no extraordinary circunstances are
present, the Court declines to exercise supplenental jurisdiction

over Plaintiff's remaining state lawclaimfor |egal nmal practice.

| V. CONCLUSI ON
For the foregoing reasons, Plaintiff’s “Motion to Proceed in

Forma Pauperis” is granted. WMbreover, pursuant to 28 U.S.C. § 1915
(e)(2)(B)(ii), Counts One, Two and Three of the Conplaint alleging
RICO clains are dismssed for failure to state a clai mupon which
relief can be granted, and the Court declines to exercise
suppl enmental jurisdiction over Count Four of the Conplaint, which
asserts a claimfor |egal nmal practice.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERIC J. TALLEY
ClVIL ACTI ON
V.
BERNI CE HALPERN, NO. 05-4184
Executrix of the Estate of ;
Benjam n J. W nder man
ORDER

AND NOW this 16th day of August, 2005, upon consideration of
Plaintiff’s “Mdtion to Proceed in Forma Pauperis” (Doc. No. 1), IT
| S HEREBY ORDERED as fol | ows:

1. Plaintiff’s request to proceed in forma pauperis is
GRANTED,;

2. Counts One, Two and Three of the Conpl aint are DI SM SSED
for failure to state a claimupon which relief can be
granted pursuant to 28 U . S.C. § 1915(e)(2)(B)(ii);

4. The Court DECLI NES to exerci se suppl emental jurisdiction
over Count Four of the Conplaint; and

5. The Cerk of the Court shall CLOSE this case for

statistical purposes.

BY THE COURT:

John R Padova, J.



