IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA
V. : CRIM NAL ACTI ON NO. 01-374-1
DI ODAYAN LEDESMA- CUESTA :

DI ODAYAN LEDESMA- CUESTA
V. . CIVIL ACTION NO. 05-155
UNI TED STATES OF AMVERI CA :

VEMORANDUM
Dal zel I, J. August 11, 2005

On June 2, 2001, crewren of the Trojan Star, a nerchant
shi p underway from Col unbia to Phil adel phia, discovered D odayan
Ledesna- Cuesta, a Col onbian citizen, stowed away in a small room
I nterm ngl ed anong Ledesma' s personal bel ongi ngs were four
kil ograns of cocaine. Upon the Trojan Star's June 4, 2001
arrival in Philadel phia, U S. Custons agents arrested Cuesta, who
had been deported fromthe United States in 1997. 1!

On June 28, 2001, a grand jury returned a single-count
i ndi ct ment charging Cuesta with reentry after deportation. On
August 2, 2001, the grand jury returned a supersedi ng indictnent
that was itself superseded on Cctober 11, 2001 by four counts:
Count One, possession and attenpted possession with intent to

distribute nore than 500 grans of cocaine, in violation of 21

1. For a nore conprehensive account of this case, see United
States v. lLedesma-Cuesta, 347 F.3d 527, 528-29 (3d G r. 2003).
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US C 8 841(a)(1); Count Two, inportation and attenpted
i nportation of nore than 500 grans of cocaine, in violation of 21
U S C 88 952(a), 960(a), and 963; Count Three, possession and
attenpted possession with intent to distribute nore than 500
granms of cocaine on a vessel subject to the jurisdiction of the
United States, in violation of 46 U S.C. 88 1903(a), (c)(1)(D),
and (j); and Count Four, reentry and attenpted reentry to the
United States after deportation, in violation of 8 U S.C. 88§
1326(a) and (b)(2).

On Decenber 19, 2001, a jury convicted Cuesta on al
counts, and, on March 22, 2002, we sentenced him Under U S. S G
8§ 4Bl1. 1, based on his 1985 conviction for robbery in Tanpa,
Florida and his federal 1988 conviction for possession with
intent to distribute cocaine, Cuesta was a career offender. W
t hus sentenced himto 360 nonths incarceration followed by an
ei ght -year period of supervised release, a $2,500 fine, and a
$300 speci al assessment.

We denied his post-trial notions for a newtrial and
di sm ssal of the second superseding indictnent but vacated the
convi ction on Count One because it was a | esser included offense
of Count Two. On appeal, Cuesta argued that the evidence was
insufficient to sustain his conviction, and he al so clainmed we
erred in admtting a narcotic expert's testinony and finding that
we had jurisdiction over the ship at the tinme of Cuesta's crines.

Qur Court of Appeals rejected these argunents and affirned



Cuesta's convicti on. See United States v. Ledesnm-Cuesta, 347

F.3d 527 (3d Gir. 2003).

Before us is Cuesta's notion to vacate, set aside, or

correct his sentence under 28 U.S.C. 8§ 2255,

Legal Anal ysis

In his notion, Cuesta asserts six clainms: four clains
of ineffective assistance of counsel (grounds one through four)
and two sentencing clains arising out of his status as a career
of fender under U S.S.G 88 4B1.1 (grounds five and six). W
shall here deny relief on the fifth and sixth grounds and convene
an evidentiary hearing on the renaining ones.

Under 28 U.S.C. 8§ 2255, a prisoner may collaterally
attack his federal sentence:

A prisoner in custody under sentence of a

court established by Act of Congress claimng

the right to be rel eased upon the ground that

t he sentence was inposed in violation of the

Constitution or laws of the United States, or

that the court was without jurisdiction to

i npose such sentence, or that the sentence

was in excess of the maxi num aut hori zed by

law, or is otherw se subject to collateral

attack, may nove the court which inposed the

sentence to vacate, set aside, or correct the

sent ence.

Id. 1 1. Under 8 2255 f 2, we nmay dismiss clains without a
hearing when the "notion and the files and records of the case
concl usi vely show that the prisoner is entitled to no relief.”

In ground five, Cuesta clains that he is innocent of

his 1985 state robbery conviction; therefore, it could not



underlie his status as a career offender. This claimfails

because it falls squarely within Daniels v. United States, 532

U S 374, 376 (2001), in which the Suprenme Court held that a
federal prisoner nmay not attack a predicate state conviction
t hrough a 8 2255 notion chall engi ng an enhanced federal sentence.
In Daniels, the Court reasoned that permtting prisoners to
collaterally attack their sentences by challenging state
convictions would "permt challenges far too stale to be brought
in their owm right, and sanction an end run around statutes of
limtations, and other procedural barriers that woul d preclude
the novant from attacking the prior conviction directly.” 1d. at
383.2 Because here Cuesta attenpts to assert the very claim
Dani el s prohibited -- attacking a state conviction through a §
2255 notion that chal |l enges an enhanced federal sentence --
Cuesta's claimis without nerit.

Turning to ground six, Cuesta clains that, under

Bl akely v. Washington, 124 S. C. 2531 (2004), it was

unconstitutional to sentence himas a career offender. This
claimfails for two reasons. First, Cuesta procedurally
defaulted it by never raising it on direct review and here

pointing to no evidence that would enable us to find (1) cause

2. Daniels noted that "there may be rare cases in which no
channel of review was actually available to a defendant with
respect to a prior conviction, due to no fault of his own," which
woul d enabl e the prisoner to use a 8 2255 notion to attack the
prior conviction as well as federal sentence based on it. 532

U S at 383-84. Like Daniels, however, Cuesta points to no
circunstances that would warrant further exploration of this
(theoretical) possibility.



pl us prejudice or (2) actual innocence. See Bousley v. United

States, 523 U. S. 614, 622 (1998). The second reason ground si X
fails is that Cuesta predicates it on the retroactive application

of Blakely and, nore useful to him United States v. Booker, 125

S. C. 738 (2005). Cuesta's claimthat Blakely and Booker apply
retroactively contravenes our Court of Appeals's recent hol ding

in Lloyd v. United States, 407 F.3d 608, 615-16 (3d Cr. 2005),

that they are not retroactive.

Movi ng to grounds one through four, Cuesta asserts that
his |lawer ineffectively perfornmed by failing to (1) advise the
Court that a juror was sleeping; (2) investigate and interview
addi ti onal wi tnesses regarding the |ocation of Cuesta' s backpack;
(3) investigate and interview additional w tnesses about Cuesta's
attenpt to bribe Captain Dobson; and (4) |ocate Cuesta's
wistwatch. W shall rule on the remainder of these clains after

an evidentiary hearing. See United States v. MCoy, 410 F.3d

124, 132 (3d Cir. 2005) (holding that district court abused its
di scretion by not holding an evidentiary hearing in § 2255 action
claimng ineffective assistance of counsel).

An Order follows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA

V. ) CRIM NAL ACTION NO. 01-374-1

DI ODAYAN LEDESMA- CUESTA

DI ODAYAN LEDESMA- CUESTA

V. ) ClVIL ACTI ON NO 05-155

UNI TED STATES OF AMERI CA

ORDER

AND NOW this 11th day of August, 2005, upon

consideration of the pro se notion to vacate, set aside, or

correct sentence (docket entry # 81), the Governnent's response

(docket entry # 85), Ledesnmm-Cuesta's pro se traverse (docket
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entry # 89), and for the reasons enunciated in today's
Menmorandum it is hereby ORDERED that:

1. Rel i ef based on grounds five and six in Cuesta's
notion is DENI ED;

2. The Federal Defender is APPO NTED to represent
Cuesta; and

3. On Novenber 3, 2005, at 9:30 a.m, an evidentiary
hearing that explores grounds one through four shall CONVENE in
Courtroom 10B.

BY THE COURT:

/sl Stewart Dal zell, J.




