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This action arises fromthe suspensions of Dezhra
Morrell and Raynond C evel and foll ow ng a physical altercation
bet ween students at Chichester Hi gh School on April 23, 2004.
Dezhra and Raynond, and their nothers, Odessa Mirrell and
Beatrice C eveland, bring clains agai nst Superintendent M chael
ol de, Principal Janes Donnelly, and Assistant Principal Jeff
Nesbitt resulting fromthese suspensions.

The conplaint alleges the followng clainms: (1) M.
Morrell and Ms. O evel and, on behalf of Dezhra and Raynond, bring
a Fourteenth Anendment Due Process C ause viol ation clai magainst
M. Donnelly and M. CGolde; (2) All the plaintiffs bring an
intentional infliction of enotional distress claimagainst M.
Donnelly; and (3) Ms. Morrell brings assault and battery clains

against M. Nesbitt.!?

These are the remaining clains in the conplaint follow ng
the Court’s Order of August 17, 2004, dism ssing all other clains
in the conplaint.



The defendants noved for sumrary judgnent on al
clains. The Court held oral argunent on the summary judgnent
notion on May 5, 2005. The Court will grant the notion with
respect to the Due Process C ause violation and the intentional
infliction of enotional distress clains. The Court will deny the
nmotion with respect to the assault and battery clains. Because
the Court is granting summary judgnent on the only federal claim
the Court declines to exercise supplenental jurisdiction,
pursuant to 28 U.S.C. § 1367, over these remaining state | aw

clains. The assault and battery clains will be dism ssed.

Facts
The facts in the light nost favorable to the plaintiffs
are as follows.? On April 23, 2004, Raynond and MF.3 both
students at Chichester H gh School, had a | oud oral

confrontation. Defs’ Ex. 2, p. 16. MF. pushed Raynond to the

’In deciding a notion for summary judgnent, the Court mnust
view the facts in the light nost favorable to the non-noving
party. Summary judgnent is appropriate if all of the evidence
denonstrates that there is no genuine issue of material fact and
that the noving party is entitled to judgnent as a matter of |aw
Fed. R Civ. Pro. 56(c). The noving party has the initial burden
of denonstrating that no genuine issue of material fact exists.
Once the nmoving party has satisfied this requirenent, the non-
nmovi ng party must present evidence that there is a genuine issue
of material fact. The non-nobving party nmay not sinply rest on
t he pl eadi ngs, but nust go beyond the pleadings in presenting
evi dence of a dispute of fact. Celotex Corp. v. Catrett, 477
U S. 317, 323-24 (1986).

*The student’s initials are used for confidentiality
pur poses.



fl oor and began stonping on him 1d. at. 19-20. WIIliam
Snerigan, a teacher at the school, grabbed MF. in a “bear hug”
to move himaway from Raynond. |d. at. 22-23. Wile M.
Snerigan was restraining MF., he observed Dezhra and anot her
student hitting MF. 1d. at. 28-29, 33-34.

M. Smerigan took MF., Raynond, Dezhra, and the other
student to the office where M. Nesbitt asked themto wite
statenents about what had occurred. Defs’ Ex. 2 at 34; Defs’ Ex.
6 at. 16-17. M. Nesbitt also asked M. Snerigan to wite a
statenent about what he w tnessed. Defs’ Ex. 2 at. 16-17.

After M. Nesbitt read the statenents fromthe students
and M. Smerigan, he and M. Stankavage, another assistant
principal, interviewed the students. Defs’ Ex. 6 at. 17-18. M.
Nesbitt then shared the results of the investigation with M.
Donnel | y.

M. Nesbitt called the students’ parents and asked them
to cone to the school. Defs’ Ex. 6 at 21. M. Nesbitt also
informed the parents over the tel ephone that the students would
be suspended pending an informal hearing. [d. at 21-23. Wen
Ms. Morrell and Ms. Cleveland arrived at the school, M. Nesbitt
asked themto cone into his office to have a neeting regardi ng
t he incident of which their sons were involved. 1d. at. 27-28.

M. Donnelly, M. Nesbitt, M. Stankavage, Ms. Morrell,
Ms. O evel and, Dezhra, and Raynond, as well as another student

and his nother were present at the neeting. [d. at 27. M.
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Donnelly primarily conducted the neeting. 1d. at 30. At the
begi nning of the neeting, either M. Donnelly or M. Neshitt

expl ai ned what an informal hearing was. Defs’ Ex. 11 at 60. M.
Donnel |y began explaining to the parents what occurred, and he
read to the parents the statenent from M. Snerigan. Defs’ Ex. 6
at 31, 60.

The parents asked questions about the alleged incident
and screaned that they wanted M. Snerigan to be present at the
meeting. 1d. at 31. Because M. Snerigan was teaching, M.
Donnelly offered to have M. Snerigan cone to the office to talk
to themfor three mnutes or to talk to them after school. They,
however, refused the offer because they wanted to speak to him
i mredi ately and for a | onger period of tinme. |d.

M. Donnelly told Dezhra and Ms. Morrell that Dezhra
was bei ng suspended for fighting based on M. Snerigan’s
statenent. Defs’ Ex. 10 at 86. M. Morrell yelled at M.
Donnelly in the neeting, saying, “My son said he didn't hit
anybody.” Defs’ Ex. 11 at 60-61.

The adm nistrators also told Raynond and hi s not her
t hat Raynond woul d be suspended after expl aining what happened
during the incident. At that point, the adm nistrators infornmed
hi mthat he would be receiving 10 days. It was |later changed to
3 days. Raynond repeatedly told the adm nistrators that he did
not do anything. Defs’ Ex. 4 at 47.

At sonme point during the neeting, M. Donnelly advised
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the parents that he heard the students were involved wth a gang,
known as L. T.N. Defs’ Ex. 10 at 82. L.T.N. is a nane that

Dezhra, Raynond, and others fromtheir nei ghborhood nmade up. 1d.
at 76-77. In explaining what L. T.N. neant, M. Donnelly said it
stood for “Lower Trainer...l’mjust going to say it, niggers.”
Defs” Ex. 4 at 61. M. Donnelly told themthat he was going to
get rid of the “T" and the “N’ fromthe school. Defs’ Ex. 10 at
75-76; Defs’ Ex. 14 at 84.

During the course of the neeting, M. Donnelly becane
angry because of the parents’ questioning. M. Donnelly told the
parents to |leave his office. Defs’ Ex. 14 at 96. M. Morrell
continued to ask M. Donnelly why the students were being
suspended. M. Nesbitt then grabbed Ms. Mrrell’s arm and
attenpted to renove her fromhis office. 1d. at 102.

On April 26, 2004, the school sent letters to the
parents of the students involved in the incident, notifying them
that their sons were being suspended. Each letter included a
referral form docunenting the student’s behavior and stating the
l ength of the suspension. Defs’ Exs. at 18-21. M. Donnelly
i nposed a 10-day suspension for Dezhra because the investigation
concl uded that he had physical contact wwth MF. M. Donnelly
i nposed a 3-day suspension for Raynond because he had a ver bal

confrontati on. Defs’ Ex. 11 at 46.



1. Di scussi on

The defendants make three argunents in their notion for
summary judgnent on the procedural due process claim They argue
that: (1) the plaintiffs procedural due process rights have not
been violated; (2) there is no claimagainst M. Gol de because he
cannot be held liable for the conduct of school enployees; and
(3) M. Golde and M. Donnelly are entitled to qualified
immunity. The defendants argue that the Court should grant
summary judgnent on the intentional infliction of enotional
di stress clai mbecause M. Donnelly’ s conduct was not outrageous,
and the plaintiffs cannot support their clainms wth nedical
evidence. Finally, M. Nesbitt seeks summary judgnment on the
assault and battery clains because (1) he did not intend to harm
or offend Ms. Morrell; (2) his contact was not offensive to a
reasonabl e person; (3) and his contact was privileged under the

ci rcunst ances.

A Procedural Due Process

In Goss v. Lopez, 419 U. S. 565 (1975), the Suprene

Court determ ned that students facing tenporary suspensions have
interests qualifying for protection of the Due Process C ause.
The Court described the process that is constitutionally required
when a student is suspended from school for 10 days or |ess:
[ Dl ue process requires...that the student be given oral
or witten notice of the charges against himand, if he

deni es them an explanation of the evidence the
authorities have and an opportunity to present his side

6



of the story.
Id. at 581.

The Court held only that, in being given an opportunity
to explain his version of the facts, the student first be told
what he is accused of doing and the basis of the accusation. |d.
at 582. The Court found that there does not have to be a del ay
bet ween the notice and the hearing. [d. The Court also stopped
short of construing the Due Process Clause to require that the
hearings afford the student the opportunity to secure counsel, to
confront and cross-exam ne W tnesses supporting the charge, or to
call wtnesses. 1d. at 583.

The procedural due process requirenments in connection
with short suspensions, such as these, may be satisfied by

informal procedures. In S.G v. Sayreville Bd. of Educ., 333

F.3d 417 (3d Gr. 2003), a father of a kindergarten student
brought a civil rights action against the Sayreville Board of
Education, the Superintendent of Schools, and the principal of
the school. He clained that they violated his son’s procedural
due process rights by suspending himfromschool for uttering the
statenent, “I’mgoing to shoot you” to his friends while they
were playing at recess.

Savervill e Board of Educ. found that a short di scussion

with the student regarding the incident fulfilled due process
requi renents. 1d. at 424. A teacher took the boys and his

friends to the principal’s office. 1d. at 419. The school
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attenpted to contact the students’ parents, but was unable to do
so. The principal asked the boy and his friends what had
occurred, and they told her that they were “playing guns.” This
informal procedure was all that was required to satisfy due
process requirenents.

Under Goss and Sayreville Board of Educ., the

defendants afforded the students with at |east the m nimum | evel
of due process in connection with their suspensions. The
plaintiffs do not dispute the specific efforts that the
defendants took to provide due process. M. Snerigan brought
Raynmond and Dezhra to the office i mediately after the fight on
April 23, 2004. M. Nesbitt allowed themto prepare witten
statenments about their version of the incident. After reading
the stories fromthe students, M. Nesbitt and another assi stant
principal interviewed the students and M. Snerigan about the
incident. The school adm nistrators allowed the students’
nmothers to participate in a neeting to discuss the suspensions.
M. Donnelly and M. Nesbitt advised Dezhra, Raynond, and their
nmot hers of what the investigation concluded. Defs’ Ex. 11 at 60.
M. Donnelly read M. Snerigan’s statenent, which was the basis
of the suspension decision. M. Mirrell, M. Cevel and, Dezrha,
and Raynond had the opportunity to ask questions and to deny the
al | egati ons.

The defendants satisfied each of the procedural due

process requirenents under Goss. The administrators put the



students on notice that they woul d be suspended. They provided
the students and their parents wth the basis for the suspension,
and all owed them nore than one opportunity to give their version
of the events. Goss does not require anything nore.

The plaintiffs argue that they did not receive due
process because M. Donnelly would not allow themto read M.
Snerigan’s statenent or to neet with him They al so argue that
there is a dispute as to what day M. Snerigan drafted the
statenent. The plaintiffs contend that it was dated April 27
2004, and therefore drafted after the incident happened.

The dispute regarding M. Snerigan’s statenent does not
i npact the due process inquiry. First, the statenent is dated
April 22, 2004, not April 27, 2004. See Pls’ Ex. A Although
the date is incorrect, this factual issue, w thout nore, does not
give rise to the inference that it was prepared after the
i ncident. Second, due process did not require M. Donnelly to
allow the parents to speak to M. Snerigan or to review his
statenent. Under (Goss, a student, |let alone a parent, has no
right to confront or cross-exam ne w tnesses regardi ng the
charges agai nst him

The plaintiffs also argue that there was never a
meani ngf ul opportunity to be heard in this matter. However, the
plaintiffs do not cite factual support fromthe record for this
contention. Because there is no dispute regarding the neasures

that the defendants took to satisfy due process requirenents, the
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defendants are entitled to summary judgnment on this claim

The Court does not need to reach the issues as to
whet her M. Golde may be held liable for the conduct of school
enpl oyees or whet her the defendants may invoke qualified i nunity

because there is no constitutional violation.

B. Intentional Infliction of Enptional Distress

The plaintiffs bring a claimof intentional infliction
of enotional distress (IIED) against M. Donnelly.* The
plaintiffs allegedly have suffered fatigue, worry, anguish,

m grai nes, and humliation as a result of the events surroundi ng
t he suspensi ons.
Section 46 of the Restatenent (Second) of Torts sets

forth the mninmumelenents for a claimof |1ED. See Tayl or v.

Al bert Einstein Medical Center, 562 Pa. 176, 181 (2000).

According to section 46, “One who by extrene and outrageous
conduct intentionally or recklessly causes severe enoti onal
distress to another is subject to liability for such enotional
distress, and if bodily harmto the other results fromit, for
such bodily harm?”

Under Pennsylvania |law, “the gravanmen of the tort of

intentional infliction of enptional distress is that the conduct

“The plaintiffs argue that the conduct of M. Nesbitt and
M. Donnelly nake themliable for I1ED. However, the II1ED claim

has been di sm ssed against M. Nesbhitt.
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conpl ai ned of nust be of an ‘extrene or outrageous type.’” See

Cox v. Keystone Carbon Conpany, 861 F.2d 390, 395 (3d G r. 1988)

(quoting, Rinehinmer v. Luzerne County Community College, 372 Pa.

Super. 480, 494 (1988)). The conduct nust be so outrageous in
character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized society. [d. at 395.

The plaintiffs argue that the defendant’s conduct in
using the words “nigger”, “you people,” as well as his yelling
and the attenpt to throw Ms. Mrrell out of the office go beyond
t he bounds of decency, which no person should be expected to
tolerate in a civilized society.

The plaintiffs do not provide factual support in the
record for the contention that M. Donnelly called them “ni ggers”
or referred to themas “you people” at any tine during the Apri
23, 2004 nmeeting. M. Donnelly said the word “nigger” once when
referring to the neaning of L.T.N. M. Donnelly allegedly said
he was getting rid of the “T" and the “N' fromthe school,
referring to the group nane that Dezrha and Raynond nmade up

The plaintiffs have not put forth sufficient evidence
in the record to raise a question as to whether M. Donnelly’s
behavior rose to the | evel of outrageousness. First, there is no
evidence in the record that M. Donnelly characterized the
plaintiffs or referred to themin a racially offensive way.

Second, M. Donnelly’s conduct in yelling and asking the
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plaintiffs to |l eave is not outrageous in |light of the fact that
the parents contributed to the argunent by yelling and maki ng
demands.

It is understandable that the plaintiffs would be upset
with the course of events throughout the day and the outcone of
the neeting with M. Donnelly. However, the conduct of which
t hey conpl ain cannot be regarded as so atrocious and utterly
intolerable in a civilized society.

Even assum ng that M. Donnelly’ s conduct was
outrageous, the plaintiffs cannot recover because they have not
provi ded nedi cal evidence in support of severe enotional

di stress. I n Kazatsky v. King David Menorial Park, Inc., 515 Pa.

183, 197 (Pa. 1987), the Pennsylvania Supreme Court rejected the
plaintiffs’ I1ED claimand found that given the advanced state of
medi cal science, “it is unwi se and unnecessary to permt recovery
to be predicated on an inference based on the defendant’s
‘outrageousness’ w thout expert nedical confirmation that the
plaintiff actually suffered the clained distress.” 1d. The
court determned that to recover damages for severe enotiona
di stress caused by the intentional or extrenme conduct of another,
the existence of the alleged enotional distress had to be
supported by conpetent nedical evidence. 1d.

Here, it is undisputed that the plaintiffs never sought

medi cal assistance and have no nedi cal evidence to support their
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clainmed distress. Because the plaintiffs cannot provide
conpet ent nedi cal evidence of enotional distress and M.
Donnel Iy’ s conduct did not rise to the | evel of outrageousness,

the Court will grant summary judgnent on this claim?

C. Assault and Battery

Battery is defined by Pennsylvania courts as harnful or

of fensive contact. Dalyranple v. Brown, 701 A 2d 164, 170 (Pa.

1997). An assault has been described as an action intended to
put a person into apprehension of an imedi ate battery.

Cuccinotti v. Oti, 159 A 2d 216, 217 (Pa. 1960).

Ms. Morrell clainms that M. Nesbitt is liable for
assault and battery because he grabbed her armand attenpted to
remove her fromthe office. She argues that M. Nesbitt’s
conduct was an of fensive and unwanted touching, and that the

touchi ng was a neans of intimdation.

The disputed facts regarding the incident in the office
raise a question as to whether M. Nesbitt commtted an assault

and battery against Ms. Morrell. M. Nesbitt contends that he

*The plaintiffs seek punitive damages in their conplaint.
The defendants argue in their notion for sunmmary judgnment that
the Court should dismss the plaintiffs’ request for punitive
damages because none of the clains against the defendants rises
to the |l evel of outrageousness. Because the Court is dismssing
the IED claim the issue of whether the plaintiffs are entitled
to punitive damages is noot. The plaintiffs argue that they are
entitled to punitive damages due to M. Donnelly’s conduct only.
See PIs’ Opp. Mot Summ J. at 10.
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touched her shoul der blade, sinply in an attenpt to guide her
fromthe roomafter she had been asked to |leave. The plaintiff,
in contrast, clains that M. Nesbitt grabbed her arm trying to

remove her forcibly fromthe office.

Grabbing one’s armin an attenpt to renove one froma
roomwould suffice as a harnful and offensive contact. G ven the
yelling and screanming that precipitated M. Nesbitt touching M.
Morrell, a jury could conclude that M. Nesbitt intended to put
Ms. Morrell into apprehension of an offensive contact, and that
he caused an of fensive contact by grabbing her armto renove her
fromthe office. Due to the factual issues in dispute, sunmary
judgnment is inappropriate on the theory that there is
i nsufficient evidence to establish the requirenments of assault

and battery.

The defendant al so argues that M. Nesbitt’s contact
with Ms. Morrell was privil eged because once she had al ready been
asked to | eave the office, she becane a trespasser. The
def endant argues that he had the absolute privilege to eject M.
Morrell fromthe office because he was faced with an irate parent
who woul d not | eave when requested and who presented a threat to

the safety of the school enployees.

The defendant does not present |egal support for his
contention that M. Donnelly was privileged to eject Ms. Morrel

for being a trespasser. Further, due to the disputed facts
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surrounding M. Nesbhitt’s contact with Ms. Mrrell’s person,
summary judgnent is inappropriate on the privilege theory as

wel | .

The Court declines to exercise suppl enental
jurisdiction pursuant to 28 U S.C. 8 1367 over these state | aw

clains, and the Court will dism ss these cl ai ns.
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DI STRICT, et al.
Def endant s

ORDER

AND NOW this 5th day of August, 2005, upon

consi deration of the defendants’ Mdtion for Summary Judgnent
(Docket No. 25), all responses thereto, and after oral argunent
held on May 5, 2005, IT IS HEREBY ORDERED that the notion is
GRANTED in part and DENIED in part for the reasons stated in a

menor andum of today’ s date as foll ows:

1. The notion is GRANTED with respect to the violation
of the Due Process Cl ause agai nst Janmes Donnelly and M chael
Gol de. Judgnent is entered in favor of the defendants, Janes

Donnel ly and M chael ol de.

2. The notion is GRANTED as to the intentional
infliction of enotional distress claimagainst Janes Donnel ly.

Judgnent is entered in favor of the defendant, James Donnelly.

3. The notion is DENNED with respect to the assault

and battery clains against Jeff Nesbitt.

| T 1S FURTHER ORDERED t hat the assault and battery
cl ai ns agai nst Jeff Nesbitt are di sm ssed because the Court
declines to exercise supplenental jurisdiction pursuant to 28

U S C § 1367.

BY THE COURT:



[s/ Nary A. MLaughlin

MARY A. McLAUGHLI N, J.



