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On March 9, 2005, Defendant Darryl K. Barnes was charged in a
four-count Indictnment with possessi on of nore than 50 grans cocai ne
base, inviolation of 21 U S.C. § 841(a)(1)(Count I); possession of
cocaine with intent to distribute, in violation of 21 US. C 8§
841(a)(1l) (Count 11); possession of a firearmin furtherance of a
drug trafficking crine, in violation of 18 U S.C. 8§ 924(c) (Count
I11); and possession of a firearm by a convicted felon, in
violation of 18 U S C. 8 922(g)(1) (Count 1V). Presently before
the Court is Defendant’s “Mdtion to Suppress Physical Evidence and
Incrimnating Statements” (Doc. No. 30). For the reasons that
follow, said Motion is denied.
l. BACKGROUND

The following facts are undi sputed. On January 14, 2005,
Phi | adel phia Police Oficer Tinothy Bogan recei ved an anonynous tip
t hat Defendant was selling cocaine and/or cocaine base from his
vehicle, a 2001 A dsnobile, and two houses | ocated at 2722 QCakford
Street and 2625 Manton Street in Philadel phia. The source inforned
O ficer Bogan that buyers would purchase drugs from Defendant at

2722 Qakford Street by knocking on the back door of the house,



whil e they woul d knock on the front door of 2625 Manton Street and
then wait across the street to conplete the transaction.

On January 20, 2005, Oficer Bogan and his partner,
Phi | adel phia Police Oficer Deborah Palner-Long, net wth a
confidential informant (“Cl”) and enlisted himto nake a series of
controlled narcotics purchases from Defendant. Later that sanme
day, the O ficers conducted surveillance in the area of 27th and
Federal Streets in Philadel phia when they saw Defendant’s 2001
A dsnmobil e arrive on the scene, and observed Def endant exiting the
vehicle. The Oficers watched as the CI approached Def endant and
handed hi m $20 i n prerecorded buy noney in exchange for two orange
tinted packets. The packets were later determned to contain
cocai ne base.

On February 1, 2005, Oficers Bogan and Pal ner-Long | ocated
Def endant’s O dsnobile on the 2700 bl ock of Cakford Street, and
observed Defendant exit the residence at 2722 QOakford Street to
retrieve an itemfromthe trunk of his vehicle. The Oficers gave
the CI prerecorded buy noney, and watched as the CI knocked on the
back door of the house at 2722 Oakford Street, was admtted by
Def endant, and stepped out of the house after approxinmately 30
seconds with a single clear packet. The packet was |ater
determ ned to contai n cocai ne base.

On February 2, 2005, Oficers Bogan and Pal ner-Long again

observed the A dsnobile on the 2700 bl ock of OCakford Street, and



used the sane Cl to conduct another controlled buy. The Cl knocked
on the back door of the house, was admtted by an unknown bl ack
mal e, and returned approximately 30 seconds later with two clear
packets which were | ater determ ned to contain cocai ne base.

On February 7, 2005, Oficers Bogan and Pal ner-Long observed
Def endant’s O dsnobile on the 2600 block of Mnton Street, and
provided the C wth prerecorded buy noney to execute a drug
purchase from Def endant at the 2625 Manton Street residence. Wen
the Cl arrived at 2625 Manton Street, Defendant was standing in
front of the house and had just conpleted a transaction with an
unidentified black nale. The CI then handed Defendant $20 in
prerecorded buy noney, and received a single clear packet that was
| ater determned to contain cocaine base. Upon conpletion of the
drug transaction, Defendant entered the residence at 2625 Manton
Street.

Based on t he evi dence they had gat hered, Police Oficers Bogan
and Pal ner-Long applied for a search warrant for the Gakford and
Manton Street residences. The affidavit supporting the search
warrant stated that O ficer Bogan had “received information froma
concerned citizen . . . via anonynous phone call that
[ Def endant] sold crack/cocaine from his vehicle which was a 2001
O dsnobile . . . as well as 2 houses one at 2722 Cakford St. and
the other at 2625 Manton St.” (Mot. Ex. A at 3.) The warrant

further noted that “the way buyers would purchase at Manton St



would be if the vehicle is at 2600 Manton St. you could knock on
the front door and wait across the street.” (1d.) The affidavit
further detailed the controlled drug buys executed by the CI under
the direction of Oficers Bogan and Pal ner-Long, and stated that
the affiant believed that illegal narcotics were being stored and
distributed frominside the 2722 Qakford and 2625 Manton Street
resi dences. On February 8, 2005, a Pennsylvania state judge
approved the request and issued a warrant for the Gakford and
Mant on Street residences.

The next day, on February 9, 2005 at approximately 2:20pm
O ficer Bogan and ot her nenbers of the Phil adel phia police force
execut ed the search warrant on the residence at 2625 Manton Street.
Def endant and his girlfriend, Ativa Gardner, were present during
the execution of the warrant. During the search, the Oficers
recovered a packet of cocaine base from the sofa where Defendant
had been seated, $318 and two cel |l phones from Defendant’ s person,
as well as a | oaded 9nm handgun, three magazi nes, approxi mately 125
grans of powder cocaine, and an additional $7,871 froma safe in
t he basenent. The O ficers also recovered 116 granms of cocaine
base fromthe kitchen of the residence, two scales, tw pots, and
two spoons, all of which contained cocaine residue, and numerous
unused packets. In the instant Mtion, Defendant argues that al
physi cal evidence seized and all incrimnating statenents made by

hi mduring the execution of the search warrant shoul d be suppressed



because the search warrant was not supported by probabl e cause and
the Oficers failed to properly knock and announce their presence.
1. LEGAL STANDARD

Under the Fourth Anendnent, the governnent nust obtain a
warrant prior to searching areas in which an individual possesses

a reasonabl e expectation of privacy. Katz v. United States, 389

US 347, 360 (1967); United States v. Herrold, 962 F.2d 1131,

1136-37 (3d Cr. 1992). It is well-established that “the Fourth
Amendnent has drawn a firm line at the entrance to the house
Absent exigent circunstances, that threshold may not reasonably be

crossed without a warrant.” Payton v. New York, 445 U. S. 573, 590

(1980)); see also Sharrar v. Felsing, 128 F.3d 810, 819 (3d GCr.

1997). A search warrant, in turn, may only be issued if there is
probabl e cause to believe that evidence of crimnal activity wll

be found on the prem ses or person to be searched. United States

v. Harris, 482 F.2d 1115, 1119 (3d Cr. 1973). The Defendant bears
t he burden of establishing by a preponderance of the evidence that

his Fourth Amendment rights were violated. United States v.

Acosta, 965 F.2d 1248, 1257 n.9 (3d Cr. 1992).
[11. DI SCUSSI ON

Def endant argues that all physical evidence seized and
incrimnating statenents nmade by himduring the search of the 2625
Mant on Street residence shoul d be suppressed because the affidavit

acconpanyi ng the warrant did not establish probabl e cause to search



t hat house. Defendant argues that the information provided by the
anonynous source alone is insufficiently reliable to establish
probabl e cause, and that the police did not adequately corroborate
the source’s informati on. The Government, in turn, argues not only
that the affidavit acconpanying the search warrant established the
requi site probable cause, but also that even if the warrant was
i nproperly issued, the evidence seized during the search of the
2625 Manton Street prem ses should not be suppressed because the
police in good faith relied on a facially valid search warrant.
Def endant counters that even if the police officers were able to
legally search the 2625 Manton Street prem ses, the physical
evidence and statenents received during that search nust be
suppr essed because the police officers executing the search warrant
failed to conply with the constitutionally mandated knock-and-
announce procedures.

A. Pr obabl e Cause Supporting |Issuance of WArrant

Def endant first argues that the 2625 Manton Street search was
unconstitutional because the search warrant was not supported by
probabl e cause. It is well established that before issuing a

search warrant, the state or magi strate judge nust determ ne that

“there is a fair probability that . . . evidence of acrime wll be
found in a particular place.” [llinois v. Gates, 462 U. S. 213, 238
(1983). The issuing judge s determ nation that probable cause
existed is to be accorded great deference. 1d. at 236; see also




United States v. Conley, 4 F.3d 1200, 1205-06 (3d Cr. 1993).

Accordingly, “[a] reviewing court nust determne only that the
[issuing] judge had a ‘substantial basis’ for concluding that

probabl e cause existed to uphold the warrant.” United States V.

Wiitner, 219 F.3d 289, 296 (3d Cr. 2000). In making this
determ nation, the reviewing court may consider only “the facts
that were before the magi strate judge, i.e., the affidavit, and not
consider information from other portions of the record.” United

States v. Jones, 994 F.2d 1051, 1055 (3d Cir. 1993). The warrant’s

supporting affidavit nust be considered as a whole and read in a

common sense and nont echni cal nmanner. United States v. WIIlians,

124 F.3d 411, 420 (3d Gir. 1997).

Def endant argues that the affidavit submtted in support of
the warrant application did not establish probable cause to issue
a warrant for the 2625 Mnton Street prem ses because the
information provided by the anonynous “concerned citizen” alone
contained insufficient indicia of reliability, and the police
officers did not adequately corroborate the anonynous tip. The
Gover nnment does not dispute that the information provided by the
anonynous source al one does not support a determ nation of probable
cause. The Governnent argues, however, that the police officers
gathered sufficient corroborating information, and that the
trut hf ul ness of other information provided by the anonynous source

reasonably permtted the issuing judge to conclude that the



information relevant to the 2625 Manton Street prem ses was
reliable as well.

It is well-settled that an anonynous tip of drug-dealing that
provides only readily observable information is insufficient to
support probable cause because “an anonynous tip alone seldom
denonstrates the informant’s basis of know edge or veracity.”

Al abama v. White, 496 U. S. 325, 329 (1990). Such tips therefore

require “corroboration through ot her sources of i nformation [ which]
reduce[] the chances of a reckless or prevaricating tale, thus
provi ding a substantial basis for crediting the hearsay.” Gates,
462 U. S. at 244 (internal quotations omtted).

Def endant argues that the police officers did not sufficiently
corroborate the information provided by the anonynous source with
regard to Defendant’s activities at 2625 Manton Street.
Specifically, Defendant argues that while the anonynous source had
stated that buyers would purchase drugs from Defendant at 2625
Manton Street by knocking on the front door of the residence and
wai ting across the street, the officers observed the Cl purchasing
drugs from Defendant directly in front of 2625 Manton Street
wi thout previously having knocked on the front door of the
resi dence or having waited across the street. Def endant ar gues
that the police officers’ observations, therefore, did not
establish any connection sufficient to permt the issuance of a

search warrant between hinself and the 2625 Mnton Street



resi dence. Moreover, Defendant argues that a finding of probable
cause i s not supported by the fact that he entered the 2625 Manton
Street prem ses after conpleting the drug transaction with the Cl
because he coul d have just been visiting a friend or relative and
there was no reason to believe that evidence of crimnal activity
woul d be found there.

In response, the Governnent argues that the police officers
sufficiently corroborated the i nformati on provi ded by t he anonynous
source. The CGovernnment notes that, as the anonynous source had
predicted, the CI was able to purchase drugs from Defendant in
front of the 2625 Manton Street residence when Defendant’s vehicle
was parked on the 2600 block of Mnton Street. Mor eover, the
Government stresses that Defendant did enter the Manton Street
prem ses i nmedi ately after conpleting the drug transaction with the
Cl, which corroborates the anonynous source’s allegations that
Def endant sold drugs from the 2625 Manton Street residence.
Finally, the Governnment argues that previous controlled buys
executed by the C on behalf of the police officers fully
corroborated all other information received from the anonynous
source, which allowed the issuing judge to conclude that the
source’ s information regardi ng Defendant’s drug dealing activities
fromthe 2625 Manton Street residence was equally truthful.

It is well-established that the veracity of sonme assertions

made by an anonynous source can “indicate[], albeit not wth



certainty, that the informant’s other assertions also were true.
‘Because an informant is right about sonme things, he is nore
probably right about other facts.’” Gates, 462 U S. at 244

(quoting Spinelli v. United States, 393 U S. 410, 427 (1969)

(Wiite, J., concurring)). Here, the police officers established
t hat nost of the anonynous source’s all egations were correct. The
anonynous source had truthfully all eged that Defendant was a drug
deal er, that he drove a 2001 O dsnobile, that he sold drugs from
his vehicle and from 2722 Qakford Street, and that buyers would
purchase drugs from 2722 Qakford Street by knocking on the back
door of that property. The anonynous source also accurately
predi cted that buyers could purchase drugs from the Defendant at
the Manton Street residence when his O dsnobile was parked at the
2600 bl ock of Manton Street.

This information provided a sufficient basis for the state
judge to conclude that, had Defendant not been engaged in anot her
transaction outside the house at the time the Cl approached 2625
Manton Street, the controlled buy woul d have been executed in the
manner descri bed by the anonynous source. Moreover, the fact that
the police officers observed Def endant enter the 2625 Manton Street
residence immediately after conpleting the drug transaction with
the CI is consistent wwth the anonynous source’s allegation that
Def endant dealt drugs fromthe 2625 Manton Street residence. This,

together with all of the anonynous source’s other corroborated

10



all egations, is sufficient to establish a fair probability that the
“concerned citizen’s” allegations with respect to 2625 Manton
Street were truthful, and that evidence of Defendant’s drug dealing
woul d be found at the Manton Street residence. The state judge
i ssuing the search warrant, therefore, had a “‘substantial basis’
for concluding that probable cause existed.” Witner, 219 F. 3d at
296. Accordingly, the Court concludes that the issuance of a
search warrant for the 2625 Manton Street residence did not violate

Def endant’s Fourth Anendnent rights.?

1 Even if the state judge had not had a substantial basis for
concl udi ng that probably cause existed to search the 2625 Manton
Street premses, the Court finds that the police officers
nonet hel ess acted in good faith reliance on a facially valid search
war r ant . Evidence that is seized pursuant to a search warrant
i ssued wi t hout probabl e cause may nonet hel ess be adm ssible if the
warrant is facially valid and the police officers executing the

search relied on it in objective good faith. United States V.
Leon, 468 U. S. 897, 922 (1984). “[S]earches pursuant to a warrant
will rarely require any deep inquiry into reasonabl eness, . . . for

a warrant issued by a magi strate [or state judge] normally suffices
to establish that a | aw enforcenent officer has acted in good faith
in conducting the search.” 1d. The United States Court of Appeals
for the Third Crcuit (the “Third Crcuit”) has concluded that an
officer’s reliance on a facially valid warrant is unreasonabl e only
in the follow ng four narrow situations:

(1) when the [issuing] judge issued the warrant in
reliance on a deliberately or recklessly fal se affidavit;
(2) when the magi strate judge abandoned his judicial role
and failed to performhis neutral and detached functi on;
(3) when the warrant was based on an affidavit ‘so
lacking in indicia of probable cause as to render
official belief inits existence entirely unreasonabl e;
or
(4) when the warrant was so facially deficient that it
failed to particularize the place to be searched or the
things to be seized.

United States v. N nety-Two Thousand Four Hundred Twenty-Two

11



B. Knock and Announce Procedure

Def endant argues that, even if the officers had probabl e cause
to search of the 2625 Manton Street residence, the physical
evidence and incrimnating statenents received as a result thereof
must nonet hel ess be suppressed because the police officers
executing the search warrant failed to properly knock and announce
their presence before entering. It is well-established that “[t] he
‘commonl aw requirenent that police officers entering a dwelling
must knock on the door and announce their identity and purpose
before attenpting forcible entry’ is incorporated into the Fourth

Amendnent’ s guarantees.” Kornegay v. Cottingham 120 F. 3d 392, 396

(3d Cr. 1997) (quoting R chard v. Wsconsin, 520 U S. 385, 387

(1997)). Here, the Governnment contends that the police officers
executing the search warrant fully conplied wth the knock and
announce requirenent before entering the 2625 Manton Street
resi dence.

During the hearing held on June 22, 2005, Oficer Bogan

testified as follows. On February 9, 2005, O ficer Bogan together

Dol lars, 307 F.3d 137, 146 (3d Gr. 2002) (quoting United States v.
Wlliams, 3 F.3d 69, 74 n.4 (3d Cr. 1993)).

Here, Defendant argues only that the affidavit acconpanying
the search warrant was so lacking in indicia of probable cause as
to render official belief inits existence entirely unreasonabl e.
The Court finds, however, that even if the facts on which the
warrant was based were insufficient to establish a substantial
basis for concluding that probable cause existed, the search
warrant was not “based on an affidavit so lacking in indicia of
probabl e cause as to render official belief in its existence
entirely unreasonable.” |1d. (internal quotation omtted).

12



with Police Oficer Brian Dietz and “a rough count of naybe five
(5) additional officers,” executed the search warrant for 2625
Mant on Street. (06/22/2005 N T. at 84). All of the police
officers involved in executing the search warrant were wearing
plain clothes and black ballistic vests which stated “POLICE” in
white letters on the front and back. (l1d. at 84, 109.) Prior to
entering the residence, Oficer Dietz, who was carrying a ram at
the tinme, knocked on the screen door and announced their presence,
indicting that they were going to execute a search warrant. (ld.
at 86, 107.) Oficer D etz s announcenent was |oud enough that
O ficer Bogan heard it from approximtely twenty-five feet away,
where he was standing at the tinme. (ld. at 107.) After Oficer
Dietz, who i s “heavy-handed” and “knocks hard,” had banged agai nst
the screen door several tinmes, another police officer opened the
screen door for him and Oficer Dietz proceeded to knock on the
stormdoor. (lLd. at 108). Ten to fifteen seconds later, Oficer
Dietz entered the residence. (l1d.)

O ficer Bogan’s account was confirnmed in all material respects
by Oficer Dietz’s testinmony. According to Oficer D etz, he was
carrying a ramwhen he approached the 2625 Manton Street residence
and banged on the screen door, announcing the presence of police
officers and their intent to carry out a search warrant on the
property. (06/23/2005 N.T. at 3-4.) He then vigorously “banged” on

the inside door several tinmes, again announcing “Police, search

13



warrant,” when the door breached open. (ld. at 4.) Through the
breached door, Oficer Dietz saw Defendant sitting on a couch in
t he corner of the room and observed that Defendant’s hand was “in
bet ween the couch,” leading Oficer Dietz to belief that Defendant
was reaching for a weapon. (ILd. at 4-5.) Upon this perceived
threat, Oficer Dietz imedi ately entered t he resi dence, approached
Def endant, and subdued and handcuffed him (Ld. at 5.) Oficer
Dietz further testified that all officers were wearing plain
clothes and black ballistic vests with “POLICE" in large white
letters on the front and back. (ld. at 6-7.)

The Court notes that Defendant submtted the testinony of six
addi tional eyew tnesses, all of whom testified that the police
of ficers did not knock and announce their presence before entering
the residence. However, these six eyew tnesses had significantly
different accounts of the events surrounding the search. For
exanple, the first wtness testified that only three police
of ficers had executed the search warrant, one of whomwas bl ack and
the other two of whomwere white. (ld. at 33.) The second W tness
testified that four police officers, all of whom were white, had
entered the 2625 Manton Street residence. (ld. at 43.) The third
wtness was not able to give any specifics about the police
of ficers, but stated that he believed “about” two or three officers
entered the residence. (ld. at 57.) The fourth witness testified

that two police officers had entered the residence, both of whom

14



were white. (ld. at 67.) The fifth witness recalled that three
police officers had entered the residence, two of whom were bl ack
and one of whom was white. (ILd. at 83.) Finally, the sixth
W tness, Ativa Gardner, recalled that “two or three” police
officers entered the residence, two of whom were white and one of
whom was bl ack. (lLd. at 105.)

Simlarly, some of those witnesses testified that the police
officers had sinply turned the door knob and wal ked in to the 2625
Mant on Street residence (id. at 28, 40), while one witness recall ed
that the officers had run into the house (id. at 50), and yet
anot her witness stated that one of the police officers had kicked
the door into gainentry. (ld. at 70.) Moreover, the Court notes
that only Ativa Gardner, who was seated on the couch in the |iving
room of the 2625 Manton Street residence watching tel evision, was
within the close vicinity of the door of the residence at the tine
the police officers arrived. The first witness was watching the
events fromacross the street whil e | ooking out of her front w ndow
(i1d. at 26); the second wtness was on the street about six houses
away (id. at 38); the third witness was observing the events
t hrough the side viewmrror of his vehicle (id. at 52); the fourth
W tness was on the street a couple of houses away from 2625 Mant on
Street (id. at 64); and the fifth witness was standing in her own
doorway five or six rowhouses down the road. (ld. at 80.) G ven

t he i nconsi stenci es anong the testinony of these witnesses as well

15



as the fact that none of themw th the exception of Ativa Gardner
were within the inmediate vicinity of the entrance to 2625 Mant on
Street residence, the Court rejects the testinony of these
w tnesses as unreliable. The Court further discredits the
substantially uncorroborated testinony of Ativa Gardner in favor of
the testinony offered by Oficers D etz and Bolden. Accordingly,
the Court finds that the police officers who executed the 2625
Mant on Street search warrant properly knocked and announced their
presence.

Def endant further argues that even if the police offices
properly knocked and announced their presence, they did not wait
for a sufficiently long period of time before entering the
resi dence. The standards bearing on when officers can legitimately
enter after knocking are the sane as those for requiring or
di spensi ng wi t h knocki ng and announcing in the first place. United

States v. Banks, 540 U.S. 31, 35 (2003). Wile the question of

whet her police actors have acted reasonably under the Fourth
Amendnent is “a function of the facts of cases so various that no
tenplate is likely to produce sounder results than exam ning the
totality of circunstances in a given case,” there are sone “factual
considerations of wunusual . . . significance.” Id. at 36
Here, O ficer Bogan testified that Oficer Dietz entered the
2625 Manton Street residence ten to fifteen seconds after first

knocking on the inside door. (06/22/2005 N.T. at 108.) O ficer
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Dietz testified that after several knocks, the door breached open
and he could see Defendant sitting on the couch, reaching in
bet ween the couch with his hand. (06/23/2005 N.T. at 4.) O ficer
Dietz, who believed that Defendant was reaching for a weapon,
thereafter i medi ately entered the resi dence to subdue and handcuf f
Def endant . (ILd. at 5.) The Court finds that Oficer Dietz
reasonably believed that he was in imedi ate danger of physica
harm and that he woul d have pl aced hi nsel f and others in physi cal
peril had he waited any longer prior to entering the residence.

C f Kornegay, 120 F. 3d at 197 (officers may di spense with knocking

and announcing their presence if “announcenent m ght place the
officers in physical peril”).

Accordi ngly, the Court concludes that the police officers did
not violate Defendant’s Fourth Amendnent rights when they entered
the 2625 Manton Street residence imediately after Oficer Detz
observed Defendant reaching in between the couch on which he was
seat ed.
| V. CONCLUSI ON

As the Court concludes that Defendant’s Fourth Anmendnent
rights were not violated by the issuance of a search warrant for
2625 Manton Street or the police officers’ execution thereof,
Def endant’ s “Moti on t o Suppress Physi cal Evidence and I ncrim nating
Statenents” is denied.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES
v, E CRIM NAL No. 05-CR- 134
DARRYL K. BARNES
ORDER

AND NOW this day of August, 2005, upon consideration

of Defendant’s “Mdtion to Suppress Physical Evi dence and
Incrimnating Statenents” (Doc. No. 30), Defendant’'s pro se
“Suppl enment al Anendnent to t he Def endants [sic] Motion on Violation
of ‘Knock and Announce Rule’” (Doc. No. 60), the Governnent’s
subm ssion received in response thereto, and the hearing held on

June 22 and 23, 2005, IT IS HEREBY ORDERED that said Mdtion is

DENI ED.

BY THE COURT:

/s/ John R Padova

John R Padova, J.



