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Pro se Plaintiff Joseph J. Watson brought this suit against
Def endant Prem er Pork, LLC for violations of the Age
Di scrimnation in Enploynment Act (“ADEA’), 29 U.S.C. 8§ 621 et seq.,
and the Fam |y and Medi cal Leave Act (“FM.LA"), 29 U S. C. § 2601 et
seq. Plaintiff, who is now sixty years old, asserts that, on
August 22, 2003, Defendant termnated his enploynment after he
returned fromhaving heart surgery and replaced himw th a ni net een
year old enployee. Presently before the Court is Defendant’s
Motion for Summary Judgnent pursuant to Federal Rule of G vil

Procedure 56.! For the reasons that follow, the Mdttion is granted.

1 Al t hough the deadline for responding to the instant Mtion
passed approxi mately two weeks ago, Plaintiff has not yet filed a
response or sought an extension of time to file a response. The
Court is not permtted, however, to grant the instant Mtion nmerely
because Plaintiff has failed to file a response. See Local R G v.
P. 7.1(c). Instead, the Court “is required to conduct its own
exam nation of whether granting summary judgnment is appropriate.”
Fedake v. Lincoln Univ., 167 F. Supp. 2d 731, 738 (E.D. Pa. 2001)
(citing Fed. R Cv. P. 56(e)). Summary judgnent is appropriate
“if the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, showthereis
no genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of law.” Fed. R Civ. P. 56(e).




Plaintiff asserts that Defendant’s termnation of his
enpl oynent violated the ADEA. 2 ADEA clains are anal yzed under “a
slightly nodified version” of the three-step burden shifting

anal ysi s devel oped by the Suprenme Court in MDonnell Douglas Corp.

v. Geen, 411 U. S 792 (1973). Keller v. Oix Credit Aliance

Inc., 130 F.3d 1101, 1108 (3d Cr. 1997) (en banc). To establish
an ADEA claim the plaintiff nmust first nake a prima faci e show ng
that he: “(1) was a nenber if the protected class, i.e., was over
40; (2) was qualified for the position; (3) suffered an adverse
enpl oynent decision; and (4) ultimtely was replaced by a person
sufficiently younger to permt an inference of age discrimnation.”

Monaco v. Am Gen. Assur. Co., 359 F.3d 296, 300 (3d G r. 2004)

(citation omtted). If the plaintiff establishes a prima facie

2 Defendant initially contends that Plaintiff’s ADEA claimis
barred by the statute of |imtations. “A civil action nmay be
brought under [the ADEA] against the person named in the charge
[filed with the Equal Enploynment OCpportunity Comm ssion (“EECC’)]
within ninety days after the date of receipt” of a notice of
dism ssal fromthe EEOC. 29 U S.C. § 626(e). Def endant argues
that Plaintiff was required to file his Conplaint by October 28,
2004, ninety days after he received the EEOC s noti ce of dism ssal.
Plaintiff’s Conplaint, however, was not filed until Novenber 23,
2004. The docket reveals that Plaintiff filed a notion to proceed
in forma pauperis (“IFP"), with a copy of his Conplaint attached
thereto, on Cctober 25, 2004. (See Doc. No. 1.) By Oder dated
Novenber 23, 2004, the Court granted Plaintiff’s IFP notion and
ordered the Cerk of Court to file his Conplaint. (See Doc. No.
2.) It is well-established that “where, as here, a plaintiff is

proceedi ng pro se, . . . simultaneous delivery of both a request to
proceed I FP and a conplaint with court tolls the 90-day statute of
[imtations in discrimnation cases.” (Qcasio v. Fashion Inst. of

Tech., 86 F. Supp. 2d 371, 375 (S.D.N. Y. 2000) (citations omtted).
The Court concludes, therefore, that Plaintiff’'s ADEA claimis not
ti me-barred.



case of age discrimnation, the burden of production shifts to the
defendant to articulate “a legitimte, non-discrimnatory reason
for the discharge.” Keller, 130 F.3d at 1108 (citation omtted).
| f the defendant neets its burden, the plaintiff may only survive
summary judgnent by submitting evidence “from which a factfinder
coul d reasonably either (1) disbelieve the enployer’s articul ated
| egitimate reasons; or (2) believe that an invidious discrimnatory
reason was nore | i kely than not a notivating or determ native cause

of the enployer’s action.” [d. (quoting Fuentes v. Perskie, 32

F.3d 759, 763 (3d Cir. 1994)).

For the sake of argunment, the Court assunes that Plaintiff
could establish a prima facie case of age discrimnation. The
Court al so sunmarily concl udes that Defendant’s articul ated reason
for termnating Plaintiff (viz., Plaintiff’s failure to advise
Def endant of his nedical status or when he woul d be able to return
to work) satisfies the second step of the burden-shifting anal ysis.
Thus, the only question that remains is whether the summary
judgnent record contains any evidence “from which a factfinder
coul d reasonably either: (1) disbelieve the enployer’s articul ated
| egitimate reasons; or (2) believe that an invidious discrimnatory
reason was nore | i kely than not a notivating or determ native cause
of the enployer's action.” |d.

Al t hough Plaintiff hinmself has not produced any evidence of

di scrimnation, Defendant has submitted excerpts of Plaintiff’s



deposition testinmony in which he discusses his reasons for
believing that his term nati on was noti vated by age di scri m nati on.
Plaintiff testified that Defendant’s Chief Executive Oficer,
Her man Kl ayman, who was responsible for the decision to term nate
Plaintiff, nade jokes about Plaintiff’s age during the course of
his enploynent. (05/31/05 Watson Dep. at 123-24; 06/15/05 Wt son
Dep. at 35.) Plaintiff admtted that he and Kl ayman were
approxi mately the sane age, and that he “took [Klayman's remarks]
as a joke.” (06/15/05 Watson Dep. at 35-36.) Plaintiff also
testified that, at sone point prior to his heart surgery, Dave
Rios, a co-worker who had no direct authority to termnate
Plaintiff, told Klaynman that he should “get rid of [Plaintiff and]
and get sonebody el se” because he “can’t keep up” on certain job
assi gnnment s. (05/31/05 Watson Dep. at 109, 122-23.) Plaintiff
admtted that, prior to his heart surgery, he was having trouble
“keep[ing] up” with certain assignnents, (id. at 107), but he never
requested any job accommodations. (06/15/05 Watson Dep. at 118-
19.) At sone point prior to his heart surgery, Plaintiff also
heard sone of “Dave R 0s’s guys sayi ng bye, bye Watson, no mas, no
mas.” (05/31/05 Watson Dep. at 125.)

Al though age-related comments may be considered as
circunstanti al evidence of discrimnation, courts have rarely given
much weight to remarks understood by the plaintiff to be joking

banter. See, e.qg., Janes v. N.Y. Racing Ass’'n, 76 F. Supp. 2d 250,




257 (N.D.N. Y. 1999) (holding that age-rel ated jokes did not evince
discrimnation where plaintiff admtted that the speakers were
“[jJust kidding around”), aff’'d, 233 F.3d 149 (2d Cr. 2000)

Agugliaro v. Brooks Brothers, Inc., 927 F. Supp. 741, 747 (S.D.N. Y.

1996) (discounting age-related comment that plaintiff “admttedly

took as a joke”); Miullen v. NJ. Steel Corp., 733 F. Supp. 1534,

1551 (D. N. J. 1990) (sane). Furthernore, R os’s conmments to Kl ayman
about Plaintiff’s job performance, which by Plaintiff’s own
adm ssion was deficient in sone respects, fail to advance his age
discrimnation claim Accordingly, Defendant’s Mdtion is granted
with respect to Plaintiff’s ADEA claim

Plaintiff also asserts that Defendant’s termnation of his

enpl oynent violated the FMA The MDonnell Douglas burden

shifting analysis also applies to Plaintiff’s FMA clam

Bul tuskonis v. US Airways, Inc., 60 F. Supp. 2d 445, 448 (E.D. Pa.

1999). To establish a prima faci e case of discrimnation under the
FMLA, a plaintiff nust show that: “(1) he took an FM.A | eave; (2)
he suffered an adverse enploynent decision; and (3) the adverse

decision was causally related to his |eave.” Conoshenti v. Pub

Serv. Elec. & Gas Co., 346 F.3d 135, 146 (3d Cr. 2004). At his

deposition, Plaintiff admtted that he never even requested any
| eave pursuant to the FMLA. (06/15/05 Watson Dep. at 120-21.) As
Plaintiff has failed to establish a prima facie case of

di scrimnation under the FMLA, Defendant’s Mdtion is granted with



respect to Plaintiff’s FMLA claim?

For the foregoing reasons, Defendant’s Mdtion is granted in

its entirety. An appropriate Order follows.

® The Court finally notes that, although Plaintiff has not
expressly asserted a claim pursuant to the Anmericans wth
Disabilities Act (“ADA’), 42 U S.C 8§ 12101 et seq., Plaintiff
suggested at his deposition that Defendant discrim nated agai nst
hi mon the basis of his nmedical conditions. (See 06/15/05 WAtson

Dep. at 7-8.) The record evidence fails, however, to support an
ADA cl ai m
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ORDER

AND NOW this 2nd day of August, 2005, upon consideration of
Def endant’ s Motion for Summary Judgnent (Doc. No. 19), I T IS HEREBY
ORDERED as fol | ows:

1. Def endant’s Motion is GRANTED in its entirety.

2. Judgnent is entered in favor of Defendant and agai nst

Pl aintiff.
3. The A erk of Court shall CLOSE this case for statistical
pur poses.

BY THE COURT:

s/ _John R. Padova
John R Padova, J.




