IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSLYN PORTER, : ClVIL ACTI ON
On behalf of herself and : NO. 03-03768
all others simlarly situated :

Plaintiffs,

V.

NATI ONSCREDI T CONSUMER DI SCOUNT
COVPANY, BANK OF AMERI CA, N. A,
NATI ONSCREDI T CONSUMER CCRPCRATICN
NATI ONSCREDI T FI NANCI AL SERVI CES
CORPORATI ON, FAI RBANKS CAPI TAL
| NSURANCE COVPANY,
and ot her Defendants who are yet
unknown to the Plaintiff class

Def endant s.

NEWCOMVER, S. J. July 27, 2005

MEMORANDUM AND ORDER

Presently before the Court is Plaintiffs’ Mtion for O ass
Certification. For the reasons set forth below, said Mdtion is
denied. An appropriate Order foll ows.

l. BACKGROUND

Because the Court wites only for the Parties, it wll
di spense with a recitation of the operative facts. Plaintiff
conmes before the Court seeking certification of her proposed
cl ass of nationw de borrowers, and proposed subcl ass of
Pennsyl vani a borrowers. Because individual factual issues, and
i ssues involving reliance and damages, conpletely perneate both
of Plaintiff’s proposed classes, the Court denies her Mbdtion.
1. LEGAL STANDARD

To prevail on the instant Motion, Plaintiff nust establish



that all four prerequisites of FEDR CQv. P. 23(a) are present
and show that either the predom nance or superiority requirenents
of Rule 23(b)(3) are found, in addition to other factors not

relevant at this tinme. See Chiang v. Veneman, 385 F.3d 256, 264

(3d Cir. 2004) (discussing standard for certification of class
actions).

Under FED. R Qv. P. 23(a), Plaintiff nmust prove (1)
nunerosity; (2) comonality; (3) typicality; and (4) adequacy.
Id. at 265. Nunerosity is net when a proposed class is so |large
“that joinder of all nenbers is inpracticable.” Feb. R Qv. P
23(a)(1). The commnality standard nerely requires a conmon
question of law or fact anong class nenbers. Chiang, 385 F.3d at
265. To find typicality, the Court asks whether the |egal theory
or defenses controlling class nenbers’ clains are consi stent

class-wide. See Newton v. Merill Lynch, 259 F.3d 154, 184 (3d

Cir. 2001) (noting typicality may exist even where fact patterns
vary). Finally, the adequacy standard set forth by FED. R Qw.
P. 23(a)(4) requires the Court to determine (1) whether a
conflict exists between the representative and the class and (2)
whet her counsel is capable of representing said class. See

Newt on, 259 F.3d at 185. 1In addition to the Rule 23(a)

requi renents di scussed above, Plaintiff’s proposed cl asses nust
satisfy either the predom nance or superiority standard under

FeEp. R CQv. P. 23(b). Predom nance, although far nore demandi ng



than superiority, “incorporates the Rule 23(a) comonality

requirenent.” In Re Warfarin SodiumAntitrust Litigation, 391

F.3d 516, 528 (3d Cir. 2004). Predom nance wll not be nmet where
cl ass nenbers’ clains “would ‘lead to disparate applications of
| egal rules, including matters of causation, conparative fault,
and the types of danmamges avail able to each plaintiff.’” New on,

259 F.3d at 189 (quoting Georgine v. Anthem Prods., Inc., 89 F.3d

627 (3d Cir. 1996)). To establish superiority, this Court mnust
find class action to be the best nmethod of ensuring a “fair and
efficient adjudication of the controversy.” FeD. CQv. P. 23(b)(3).
In close cases there is a strong presunption in favor of courts
granting class certification; however, the |egal analysis set
forth bel ow establishes that Plaintiffs in this case clearly fai

to meet the requirenents set forth by Rule 23. See Ei senberg v.

Gagnon, 766 F.2d 770, 785 (3d Cir. 1985).
I11. LEGAL ANALYSI S

The cl ass represented by Roslyn Porter asserts clains
agai nst Defendants under the Truth-in-Lending Act (TILA), 15
U S C 8§ 1601, and the Pennsylvania Unfair Trade Practices and
t he Consuner Protection Law (the UTPCPL), 75 P.S. 8§ 201-1. Wile
t he proposed class may neet sone el enents of Rule 23(a), class
certification may only be granted where all requirenents are net
concurrently. In the present case, the class cannot satisfy the

requi renents of typicality or adequacy. Moreover, the class does



not conply with either of the predom nance or superiority
standards set forth in Rule 23(b).

A. Nunerosity and Conmonal ity

Assum ng arguendo that the proposed class neets the required
nunerosity and commonal ity standards, it still cannot satisfy
FED. R CQv. P. 23(a) wthout concurrently proving typicality and

adequacy as di scussed bel ow.

B. Typicality

The Plaintiff class and subclass fail to neet the typicality
standard because the | egal theories and defenses controlling the
potential class nenbers’ clains are not consistent class-w de.
Al t hough varying factual circunstances anong cl ass nmenbers w ||
not al ways preclude the finding of typicality, typicality will be
defeated where “a class representative is subject to unique
def enses which threaten to beconme the focus of litigation.” |In

re Safequard Scientifics, No. 01-3208, 2003 U.S. Dist. LEXIS

14860, at *14 (E.D. Pa. Aug. 26, 2003).

Ms. Porter was referred to NationsCredit Consumer Di scount
Conmpany (NCCDC) to obtain a loan to pay for home inprovenents.
(Pl.”s Mot. for Class Certification at 1). During a tel ephone
conversation to determ ne the scope of her loan, M. Porter
al l egedly declined NCCDC s offer to provide her with credit life
insurance. (Pl.’s Mot. for Class Certification at 1-2). Wen M.

Porter later visited NCCDC s Bensal emoffice to sign her |oan
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docunents, she was allegedly assured that the docunents refl ected
t he agreenent that was reached during her tel ephone conversation
with respect to credit life insurance. (Pl.’s Mot. for C ass
Certification at 1-2). Because the di sputed docunents signed by
Ms. Porter expressly disclosed the voluntary nature of credit
life insurance, Defendants may have uni que def enses agai nst Ms.
Porter, which do not apply to other class nenbers who obtained
credit life insurance under different circunstances. For
exanple, not all potential class nenbers will have had arguably
m sl eadi ng conversations with Defendants prior to closing. In
fact, sone potential nmenbers nay have desired credit life
i nsurance. Regardless, the problems with the class do not end
with typicality.

C. Adequacy

The Plaintiff class and subclass fail to neet the adequacy
st andard because neither the representative nor counsel is
capabl e of representing the interests of the class. Adequacy of
representation requires the determ nation of both: (1) whether
Ms. Jeffery, lead counsel, is qualified to represent the class;
and (2) whether Ms. Porter, nanmed representative, nmay adequately

represent the interests of the class. See CGeorgine, 83 F.3d at

630. As to Ms. Porter’s ability to adequately represent the
interests of the class, Ms. Porter admtted at her deposition

that she was unaware that she was the nanmed representative in



this class action. (Porter Dep., Ex. E at 232-33). She al so has
uni que factual circunmstances that nay cause her interests to
diverge fromthose of the class. Specifically, she clainms not to
have read the forns presented to her at closing. But even
assum ng that Ms. Porter is an adequate class representative, it
has becone quite clear that her counsel is not.

Counsel ’s apparent failure to properly inform M. Porter of
her presumable role and responsibilities as lead Plaintiff is
just one of the many reasons that the Court harbors a concern
over Plaintiff’s Counsel’s ability to adequately represent any
class. Plaintiff’s Counsel has submtted at |east one brief to
this Court that entirely | acked pagi nation. This absence of
pagi nati on woul d not be of trenmendous concern to the Court had
all of Plaintiff’'s Counsel’s filings contained all of their
pages. But this has not been the case. At |east tw ce over the
course of this litigation, Plaintiff’s Counsel has filed briefs
and notions that are either m ssing pages, or that contain extra
pages. In past filings she has not tabbed her vol um nous
exhibits, and the vast majority of her citations are often in an
incorrect format, |acking either (or both) the year and,
inportantly, the issuing court - that is, when a citation is
included at all. The prospect of Plaintiff’'s Counsel
representing a potentially enornous class in a legally conpl ex

case is belied by the disorganization of her filings. It is



quite clear that counsel who cannot even submt a properly
pagi nat ed docunent to the Court is incapable of adm nistering and
litigating a conplex class action.

D. Predom nance

The Plaintiff class and subclass fail to neet the
predom nance standard because the potential class nenbers’ clains
could lead to disparate applications of legal rules with respect
to individual issues of actual damages. |Individual issues of
actual damages preclude the predom nance standard from bei ng net
due to factual disparities in personal reasons for seeking |oans
and nonetary anounts borrowed by each of the thousands of class
menbers. See Newton, 259 F.3d at 189. Because of these inherent
di fferences anong cl ass nenbers, the proposed class cannot adhere
to the FED. R QvVv. P. 23(b)(3) requirenment that questions of |aw
or fact common to “the class predom nate over any questions
affecting only individual nenbers.”

E. Superiority

The Plaintiff class and subclass fail to neet the
superiority standard because a class action is not the best
met hod for ensuring a fair and efficient adjudication of this
particul ar controversy under FED. R Qv. P. 23(b)(3) due to the
numer ous i ndi vi dual issues of fact nmentioned above.

Additionally, it is now clear that Pennsylvania | aw requires

a denonstration of reliance to support a cause of action under



the UTPCL. See Yocca v. Pittsburgh Steelers Sports, Inc., 854

A. 2d 425, 501 (Pa. 2004) (“to bring a private cause of action
under the UTPCL, a plaintiff nust show that he justifiably relied
on the defendant’s w ongful conduct or representation and that he

suffered harmas a result of that reliance”); Caciolo v. Msco

Contractor Servs. East, Inc., No. 04-962, 2004 U.S. Dist. LEXIS

23705, at *13-14 (E.D. Pa. Nov. 22, 2004). It is clear that each
menber of the proposed class will have to show uni que

ci rcunst ances denonstrating reliance. M. Porter, for exanple,
seens to argue that she relied exclusively on the absence of her
signature on the credit life insurance agreenent when she failed
to exercise her statutory right to cancel her loan. Qher class
menbers may be in different situations - they may, for exanple,
have sinply called their |oan officers to confirmor deny that

t hey had purchased credit life insurance. Likew se, under
Plaintiff’s theory of the case, each proposed class nmenber w ||
need to denonstrate that they had conversations or contact with
Def endants that lead themto believe they were not purchasing
credit life insurance. These individual issues of fact would not

be well litigated in a class format.

Finally, under TILA, civil penalties in a class action are

[imted to “the | esser of $500,000 or 1 per centum of the net



worth of the creditor.” 15 U.S.C. 81640(a)(2)(B).! Conversely,
an individual plaintiff may recover up to $2,000 in a non-cl ass-
action lawsuit. See 15 U . S.C. 81640(a)(2) (A (iii). Sinple
arithnetic conpels the conclusion that the proposed cl ass nenbers
woul d be substantially better off litigating their actions
individually. Accordingly, these findings, in addition to
Plaintiffs’ failure to neet the requirenents of Rule 23(a),
preclude this Court fromgranting Plaintiffs’ Mtion for C ass

Certification.

V.  CONCLUSI ON

For the reasons stated above, Plaintiffs’ Mtion for d ass

Certification is denied. An appropriate order foll ows.

/S darence C. Newconer

United States District Judge

YIn this case, the recovery for each nenber of the 62,000 person class
woul d be $8.06, assuming all class nenbers participated.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSLYN PORTER, ; ClVIL ACTI ON
On behalf of herself and : NO. 03-03768
all others simlarly situated

Plaintiffs,

NATI ONSCREDI T CONSUMER DI SCOUNT
COMPANY, BANK OF AMERI CA, N. A, :
NATI ONSCREDI T CONSUMER CORPORATI ON, :
NATI ONSCREDI T FI NANCI AL SERVI CES
CORPORATI QN, FAI RBANKS CAPI TAL
| NSURANCE COMPANY,
and ot her Defendants who are yet
unknown to the Plaintiff class

Def endant s.

ORDER
AND NOW this 27" day of July, 2005, upon

consideration of Plaintiffs’ Mdtion for Cass Certification (Doc.
22), Defendants’ Responses, and the Parties Replies and Sur-
Replies, it is hereby ORDERED that said Mdtion is DENIED. It is
further ORDERED that all Mdtions to File Reply briefs and to

Exceed Page Limts are GRANTED.
AND I T IS SO ORDERED.

/S d arence C. Newconer

United States District Judge



