I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : CRIM NAL NO. 04- 320- 05

EUGENE D. WEAVER, |11

VEMORANDUM AND ORDER

Fullam Sr. J. July 28, 2005

I nvoking Fed. R Crim P. 33(b)(1), the defendant
Eugene D. Weaver, |1l has filed a notion for a newtrial,
al l eging newy discovered evidence. The governnent asserts that
the evidence in question — statenents nmade by a co-defendant in
an FBI interview — was actually furnished to defendant’s trial
counsel and therefore does not qualify as newy discovered.

Def endant’ s not her, Del ores Waver, was enpl oyed by the
Phi | adel phia Conmunity Col | ege. Anong her duties was the
adm nistration of a community outreach programin which “adult
basi ¢ education” courses were taught under the auspices of the
Community Col |l ege at various |ocations throughout the Gty of
Phi | adel phia. Anmong the teachers hired by her to do the teaching
was her son, the defendant Eugene D. Waver, 1l11. The defendant
recei ved regul ar paychecks fromthe Community Coll ege during the
1999- 2001 period, but the government established to the jury’'s
satisfaction that he did not actually teach any classes or do any

ot her work for the Community Coll ege. The governnent charged



that all of the defendants were involved in a conspiracy to
defraud the Comunity Col |l ege, and were, in effect, “ghost”
enpl oyees.

When interviewed by the FBI, the defendant expl ai ned
that, although he did not performany services during the period
of time in question, he did in fact teach for the Community
Col | ege and perform other services during the preceding two or
three years, but had not been fully paid for those services. The
sal ary checks charged in the indictnment constituted paynent for
his earlier services, services which had actually been rendered.

The defendant did not testify at trial, but his counsel
made argunents to the jury which can be reasonably interpreted as
advancing that line of defense. Defendant contends that it was
not until after trial that he becanme aware that his nother, when
interviewed by the FBlI, had confirnmed that he was nerely being
paid for services rendered previously, and was not guilty of any
conspiracy to defraud. In his view, either this constitutes
“after discovered” evidence, or, if his trial counsel neglected
to use the evidence to defendant’s advantage at trial, this
denonstrates the inconpetence of his trial counsel, and he should
be ordered a new trial on that ground.

| have great difficulty follow ng that |ine of
reasoni ng. Qoviously, the defendant hinself had know edge of al

of the relevant facts. |If the salary checks were in paynent for



services rendered earlier, defendant hinmself certainly knew that
fact, and al so knew that his nother was aware of that fact.

Even if Delores Waver’s statenent to the FBI could
have been received in evidence at trial (defendant’s brief does
not suggest any theory which would make it adm ssible), it would
only have served to corroborate the defense now being asserted;

t he defendant did not testify at trial, nor did he present any
ot her evidence in support of the all eged defense.

It seens farfetched indeed to charge trial counsel with
bei ng constitutionally inadequate for not having di scovered, and
used, information known by the defendant. But | need not dwell
upon that issue, since challenges to the adequacy of trial
counsel should be presented, if at all, in a notion under 8§ 2255.

The notion for a newtrial wll be denied.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
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EUGENE D. WEAVER, |11
ORDER

AND NOW this 28th day of July 2005, upon
consi deration of defendant’s notion pursuant to Fed. R Crim P.
33(b)(1) for a newtrial, IT IS ORDERED

That the notion is DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




