IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS CARTER, et al. ) ClVIL ACTI ON
V.

NATI ONAL RAI LROAD )
PASSENGER CORPORATI ON ) NO. 04-1916

MEMORANDUM

Bartle, J. July , 2005
The jury in this action returned a verdict in the
amount of $875,000 in favor of plaintiff Thomas Carter and
agai nst National Railroad Passenger Corporation ("Amtrak") for
personal injuries he suffered while disenbarking froman Antrak
train at BW Airport Station in Maryland ("BW Station"). The
jury found Anmtrak to have been 70% negligent and plaintiff 30%
contributorily negligent. As a result, the court reduced the
award to $612,500.' Before the court is the notion of the
plaintiffs for a newtrial under Rule 59(a) of the Federal Rules
of Cvil Procedure or, in the alternative, for the addition of
del ay damages. Antrak has renewed its notion for judgnent as a
matter of |aw under Rule 50 of the Federal Rules of G vi

Pr ocedur e.

1. Plaintiff's wife, Lenora Carter, had a | oss of consortium
claim The jury awarded her no damages.



l.

Plaintiff Thomas Carter, a Pennsylvania citizen,
purchased a train ticket and boarded a sout hbound Antrak train at
30th Station in Philadel phia on Sunday norning, Decenber 7, 2003.
Hi s destination was BW Station in Maryl and where he intended to
nmeet his son, who was flying in fromFlorida. H's son and
daughter-in-law had recently sold their hone in Maryl and, and
plaintiff and his son were going to do sone |ast mnute clean up
of the house in preparation for the closing. Plaintiff suffered
serious injuries as he was |leaving the train. Antrak conceded
its own negligence but contended that plaintiff was
contributorily negligent. The key factual dispute at the trial
was whet her plaintiff began to exit the train before or after the
train door started to close and the train started to nove out of
t he station.

.

Antrak contends that the court erred when it instructed
the jury on Pennsylvania, rather than Maryland, |aw. Maryl and
adheres to the traditional rule that contributory negligence on
the part of a plaintiff is an absolute defense to recovery in a

negligence action. Int'l Bhd. of Teansters v. WIlis Corroon

Corp., 802 A 2d 1050, 1052 (M. 2002).2? Pennsylvania, on the
ot her hand, has adopted a conparative negligence statute. So

long as the plaintiff's negligence does not exceed 50% the

2. Maryland | aw al so caps non-econom ¢ danages. MbD. CODE ANN.,
Courts and Judicial Proceedings § 11-108.
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plaintiff may recover an award reduced by the percentage of his
or her fault, if any. PA STaT. AW tit. 42 § 7102.

In determ ning which state law to apply, this court
must first ook to the conflict of laws rules of the state in

which the court sits, in this case, Pennsylvani a. Kl axon Co. V.

Stentor Elec. Mqg. Co., 313 U S. 487 (1941); Budget Rent-a-Car

System lInc. v. Chappell, 407 F.3d 166 (3d G r. 2005). The

Pennsyl vani a Suprene Court many years ago abandoned the rigid |ex
| oci delicti or place-of-injury rule "in favor of a nore flexible
rule which permts analysis of the policies and interests

underlying the particular issue before the court.” Giffith v.

United Air Lines, 203 A 2d 796, 805 (Pa. 1964).

I n maki ng our analysis, we nmust consider whether there
is areal or true conflict between the interests of Maryl and and

Pennsyl vania. See LeJeune v. Bliss-Salem Inc., 85 F.3d 1069,

1071 (3d Cir. 1996); Cipolla v. Shaposka, 267 A 2d 854, 855-56

(Pa. 1970). If there is, we then apply "the law of the state
havi ng the nost significant contacts or relationships with the
particular issue." Budget, 407 F.3d at 170. W nust determ ne
which jurisdiction has the greater interests, considering the
gqualitative contacts of the states, the parties and the

controversy. See LeJdeune, 85 F.3d at 1071; Ci polla, 267 A 2d at

856. A false conflict exits if only one state's interests would
be adversely affected by the application of the other state's
law. In that case, the law of the interested state will govern

Budget, 407 F.3d at 170; RESTATEMENT ( SECOND) OF CONFLICTS OF LAWS 8 6
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(1971). Should the interest of no state be harned if its lawis
not applied, the place of injury rule will then be utilized.

Budget, 407 F.3d at 170; Mller v. Gay, 470 A 2d 1353, 1355-56

(Pa. Super. 1983).

Giffith, the sem nal Pennsylvania decision, is the
gui depost for our decision here. 1In that case, a Pennsylvania
domciliary had purchased a ticket in Philadelphia to fly to
Phoeni x, Arizona. He was killed when the plane crashed as it was
| anding in Denver, Colorado, a scheduled stop, onits way to
Phoeni x. Col orado severely |imted the damages in the survival
action while Pennsylvania did not. The Pennsylvani a Suprene
Court, reasoning that Colorado had no interest in the matter,
applied Pennsylvania |aw. The court pointed out that while the
Col orado statute may have been intended to protect Col orado
def endants agai nst |arge verdicts, United Air Lines was not
domciled there and fl ew over other states, such as Pennsyl vani a,
which do not limt damages. |In contrast, the Commonweal th had a
significant interest in a recovery froma negligent defendant for

the benefit of the decedent's estate and heirs. Accord, Kuchinic

v. McCrory, 222 A 2d 897 (Pa. 1966).

The recent Court of Appeals decision in Budget Rent-a-

Car Systens v. Chappell, 407 F.3d 166, is consistent with the

reasoning in Giffith. There, Joseph Powell, a resident of
M chi gan, had rented a Budget Rent-a-Car in M chigan and driven
it to New York to visit his girlfriend, N cole Chappell, a New

York resident. Several days later, Powell was driving her to

-4-



M chi gan when Powel | fell asleep on Interstate 80 in

Pennsyl vania. A one car accident ensued in which Chappell was
seriously injured. Budget brought a declaratory judgnent action
to determ ne whether M chigan, New York, or Pennsylvania |aw
applied. Under Mchigan law, its liability was capped at $20, 000
whi |l e Budget faced unlimted liability under New York | aw and
probably no liability under Pennsylvania | aw.

The Court of Appeals determ ned that Pennsyl vania did
not have any interest in applying its law. It explained that
there was no connecti on between Pennsyl vania and the parties
except for the "chance occurrence" that the accident had taken
pl ace there. 1d. at 177 n.9. The Commonweal th had no interest
in securing a recovery for Chappell or in limting Budget's
liability. The Court of Appeals held that the interest of New
Yor k, where Chappell resided, was "clear, direct and conpelling."
Id. at 177. New York had an interest in Chappell's recovering
froma financially responsible party, in conpensation of that
state's vendors supplying treatnment, and in recouping the state's
wel fare expenses. Finally, the court observed that Mchigan's
only concern was in capping Budget's liability, a concern which
was "uncertain and tenuous at best." 1d. at 178.

The situation here in our view presents a false

conflict as in Giffith.® See also Scott v. Eastern Air Lines,

Inc., 399 F.2d 14, 22 (3d Cir. 1968) cert. denied, 393 U S. 979

3. The result we reach is the sane whether or not there is a
true or a false conflict.
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(1968); Kuchinic, 222 A 2d at 899-900. Maryland has no interest
in the plaintiff's recovery of damages from Antrak whil e
Pennsylvania's interest is significant. Plaintiff, a

Pennsyl vania citizen, purchased his train ticket in Philadel phia.
Amtrak, of course, operates in many states as well as in the
District of Colunmbia. It was incorporated by an Act of Congress
to provide intercity and commuter rail passenger service. By
law, it is deened a citizen of the District of Colunbia and its
principal office and place of business are |ocated there. 49

U S.C. 88 24101-24104; 49 U. S.C. § 24301, et seq. Mny of the
jurisdictions in which Antrak's trains travel have conparative
negl i gence statutes, which allow plaintiffs to recover danmges
even though they may have been negligent to sone degree. For
exanple, in Armrak's busy Northeast Corridor between Boston and
Washi ngton, only Maryland and the District of Colunbia bar
recovery based on a plaintiff's contributory negligence. Int'l

Bhd. of Teansters, 802 A 2d at 1052; Jarrett v. Wodward Bros.,

Inc., 751 A 2d 972, 985 (D.C. 2000). Massachusetts, Rhode

| sl and, Connecticut, New York, New Jersey, Pennsylvania, and

Del aware all have either a pure conparative fault or a nodified
conparative fault statute. Mass. GEN. LAws ch. 231, § 85; R |

GEN. LAaws § 9-20-4; CowW. GEN. STAT. ANN. 8 52-572h; N. Y. CPLR LAw
§ 1411; N.J. STAT. ANN. 8§ 2A:15-5.1; PA STAT. AN tit. 42 § 7102;
DEL. CobE ANN. tit. 10 8 8132. Simlar to United Airlines in
Giffith, it cannot be said that Antrak, as an interstate conmon

carrier, relied on Maryland's contributory negligence defense.
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Nor does Maryl and have any interest in limting Antrak's
liability to protect the state's business climate. Amrak is an
out-of-state corporation whose main tracks traverse the state

bet ween Del aware and the District of Colunmbia. Wether or not
Maryl and has a contributory negligence bar will not affect in any
way whet her Antrak will continue to operate there. Unlike other
busi nesses, it cannot pick up and | eave.

On the ot her hand, Pennsylvania has a conpelling
interest in the recovery of conpensation by one of its injured
citizens against a negligent defendant when that citizen, as
here, is less than 50% negligent. It also has a strong interest
in having the Commonweal th's health care providers conpensated
for services rendered to a plaintiff such as Dr. Carter who |ives
and is being treated within its borders. *

It is true that, in contrast to Giffith, the
jurisdiction where the accident occurred in the instant action

was not fortuitous, that is, plaintiff's destination that day was

Maryl and. He was not nerely passing through. See LeJeune, 85

F.3d at 1072; Budget, 407 F.3d at 177 n.9. W do not think that

this changes the outcone. In Scott v. Eastern Air Lines, Inc.,

399 F.2d 14, the Court of Appeals found a false conflict and
deci ded Pennsyl vani a | aw was applicabl e rather than Massachusetts
law in a death action. There a Pennsylvania citizen was killed

when an airplane in which he was a passenger crashed as it took

4. Plaintiff did not seek recovery for any of his extensive
nmedi cal treatnent, nost of which occurred in Pennsylvania.
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off fromLogan Airport in Boston on its way to Phil adel phia. The
decedent had been in Boston for business and thus his presence in
and over Massachusetts was nore than by chance as was Dr.
Carter's presence in Maryl and. ®

W will deny defendant's notion for judgnent as a
matter of law. The | aw of Pennsylvania was properly applied in
this case.

[,

Plaintiff first contends in his notion for a new trial
that the court erred in not charging the jury on reckl ess
di sregard of safety. This issue becones significant because a
plaintiff's contributory negligence is not a defense if a

defendant is found |liable under this standard. Krivijanski v.

Union R R Co., 515 A 2d 93 (Pa. Super. Ct. 1986).

The action was originally filed in the Court of Conmon
Pl eas of Phil adel phia County and was tinely renoved, pursuant to
28 U. S.C. 88 1331 and 1441. The conplaint alleges that
plaintiff's accident "was caused by the negligence of the
defendant [Antrak] and its breach of duty to its passengers ...."
Consi stent with Pennsylvania Rules of G vil Procedure which

require fact pleading, the conplaint identifies eight ways in

5. Antrak's citation to this court's decision in Kirby v. Lee,
1999 W 562750 *1 (E.D. Pa. July 22, 1999), is inapposite. The
court applied Maryland | aw, where the autonobile accident
occurred rather than Pennsylvania |aw, for which plaintiff had
argued. However, plaintiff was a citizen of New Jersey and had
no contacts wi th Pennsyl vani a except that it was his choice of
forum
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whi ch Antrak was negligent and breached its duty. See Pa. R
Cv. P. 1019 and 1020. The conpl aint, however, did not aver that
Amtrak acted in reckless disregard of the safety of its
passenger, Thomas Carter.

The Pennsyl vani a Superior Court in Krivijanski, 515

A. 2d 93, explained the difference between reckl ess disregard of
safety and negligence. The court quoted with approval comment ¢
of 8 500 of the RESTATEMENT OF TORTS ( SECOND), which states in
rel evant part:

The difference between reckl ess m sconduct

and conduct involving only such a quantum of

risk as is necessary to nmake it negligent is

a difference in the degree of the risk, but

this difference of degree is so nmarked as to

anount substantially to a difference in kind.
Id. at 937. Reckless disregard of safety is not negligence in a
different garb. The two types of conduct "anmpunt substantially
to a difference in kind." If plaintiff originally intended to
pursue the theory of reckl essness, he would necessarily have had
to have included it in his conplaint in the Common Pleas Court in
order to conformto the relevant state pleading rules. This
plaintiff did not do so.

After renoval and during discovery, there is no
evi dence of any nention of recklessness by plaintiffs. The
points for charge submtted by plaintiffs shortly before trial
began did not include any reference to it. It was not until the

day before the court was to charge the jury that plaintiffs

provi ded the court and defendant with a point for charge on the



subject. Mreover, it was not until after the jury was
instructed that plaintiffs noved in open court to anmend their
conplaint to add this claim Amtrak at this |ate stage had no
opportunity to prepare its defense with this claimin mnd. W
denied the instruction and the notion to anend as out of tinme and

prejudicial to defendant. See Foman v. Davis, 371 U S. 178, 182

(1962); Cureton v. National Colleqgiate Athletic Ass'n, 252 F.3d

267, 272-74 (3d Gr. 2001).

"A district court may deny | eave to anend a conpl ai nt
if aplaintiff's delay in seeking anmendnent is undue, notivated
by bad faith, or prejudicial to the opposing party." Cureton,
252 F.3d at 273; see also Foman, 371 U.S. at 182; Fed. R Cv. P.

15(a). A notion to anend a conplaint to add a substantially
different legal theory after the close of extensive discovery has
been considered untinely and unduly prejudicial. Berger v.
Edgewater Steel Co., 911 F.2d 911 (3d Cr. 1990). Here the

unr easonabl eness of the delay and the degree of prejudice is even
greater. Wthout explanation, the plaintiffs proposed the point
for charge on reckl essness when there was only one nore day |eft
for trial. As noted above, they then proposed the anmendnent to
their conplaint after the jury had been charged. Long before,
plaintiffs were aware of the facts upon which the proposed point
for charge and the anendnent relied, and they knew or should have
known of the availability of the | egal theory of reckless

di sregard of safety. See Cureton, 252 F.3d at 272-74. W adhere

to our ruling denying the instruction and the anmendnent.
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Plaintiff also contends in support of his notion for a
new trial that there was no evidence presented from which the
jury coul d reasonably have found that Dr. Carter was
contributorily negligent. This argunent is without nerit. The
evidence in this record is surely sufficient, together with
reasonabl e inferences to be drawn therefrom that Dr. Carter
began to exit the train after the train door began to cl ose and
the train began to pull out of BW station. W wll not second-
guess the jury's findings.

Accordingly, we will deny plaintiff's notion for new
trial.

V.

Finally, plaintiff Thomas Carter nobves to anend the
j udgnent under Rule 59(e) to add del ay danages pursuant to Rule
238 of the Pennsylvania Rules of Cvil Procedure. A federal
court is required to add such damages in personal injury cases

tried under Pennsylvania substantive |aw. See Fauber v. Kem

Transp. & Equip. Co., 876 F.2d 327 (3d G r. 1989).

Rul e 238 provides in relevant part:

(a)(1) At the request of the plaintiff in
a civil action seeking nonetary relief for
bodily injury, death or property damage,
damages for delay shall be added to the
anount of conpensatory damages awar ded
agai nst each defendant or additi onal
defendant found to be liable to the plaintiff
in the verdict of a jury, in the decision of
the court in a nonjury trial or in the award
of arbitrators appoi nted under section 7361
of the Judicial Code, 42 Pa.C. S. § 7361, and
shal | becone part of the verdict, decision or
awar d.
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(2) Damages for delay shall be awarded for

the period of tinme froma date one year after

the date original process was first served in

the action up to the date of the award,

verdi ct or deci sion.

The rul e has other provisions setting forth how del ay
damages are to be calculated. It also provides for the exclusion
of del ay danages, under certain circunstances, where a pre-tria
settl enent offer has been nmade by the defendant or where
plaintiff has caused delay of the trial. Pa. R Cv. P. 238(b).

The plaintiff has tinely noved for the addition of
del ay damages in the amount of $6,380. Antrak does not chall enge
the correctness of the calculation, if such damages are
al lowable. See id. Instead, it contends that no del ay damages
shoul d be added because it did not cause any delay in the case
reaching trial and because the jury verdict was considerably
bel ow the plaintiff's settlenment demand and even bel ow t he
defendant's offer. The fact that Antrak may not have caused any
del ay and al ways negotiated in good faith is not sufficient to

avoi d del ay danages. The result Antrak seeks would require a

rewiting of Rule 238. Kirk v. Raymark Indus., 61 F.3d 147, 169-

70 (3d Gr. 1995). Moreover, the exclusion of delay danmages
requires, anong other things, that the defendant's settl enent
offer be made in witing. Rule 238(b)(2). Significantly, Antrak
does not state that it did so.

Plaintiff is entitled to delay damages in the anount of

$6, 380, and the judgnent will be amended accordingly.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
THOVAS CARTER, et al. ) ClVIL ACTI ON
V. :
NATI ONAL RAI LROAD )
PASSENGER CORPORATI ON ) NO. 04-1916
ORDER

AND NOW this day of July 2005, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant National Railroad
Passenger Corporation for judgnment as a matter of |law is DEN ED,

(2) the notion of plaintiffs for a newtrial is
DENI ED,;

(3) the notion of plaintiff Thomas Carter to add del ay
danages in the amount of $6,380 to the judgnment in his favor is
GRANTED; and

(4) the amount of the judgnent in favor of plaintiff
Thomas Carter and agai nst defendant National Railroad Passenger
Corporation is anended to read "$618, 880."

BY THE COURT:




