IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

KATHERI NE W LKERSON :
Plaintiff, : ClVIL ACTI ON

vs. : NO  04- CV- 3212
LABORATORY CORPORATI ON OF

AVERI CA HOLDI NGS, d/ b/ a LABCCRP
Def endant

VEMORANDUM AND ORDER
JOYNER, J. July 13, 2005

This case is now before the Court for resolution of
Def endant Laboratory Corporation of America Hol dings ("LabCorp”)
Motion for Partial Summary Judgnent against Plaintiff Katherine
W | kerson’s Conplaint. For the reasons which follow, the Mtion
i s deni ed.

Fact ual Backqgr ound

This case arises out of a venipuncture (bl ood draw) procedure
performed on Plaintiff by Cynthia Full man, an enpl oyee of
Def endant LabCorp. Specifically, Plaintiff went to LabCorp on
June 10, 2002 to have bl ood drawn for |aboratory testing.
(Conplaint, T 4). The venipuncture procedure was performed by
Cynthia Full man, who had been hired as a phl ebotom st (speciali st
in drawi ng bl ood) by LabCorp on Decenber 5, 2000. (Defense
Exhibit 1). According to the allegations set forth in the
Compl aint, Fullman inserted the needle into Plaintiff’s left arm

and repeatedly repositioned the needle in an attenpt to find a



vein. (Complaint, § 4). Plaintiff inmediately conpl ai ned of
intense pain and burning in her arm and she requested that
Ful l man wi thdraw the needle. (ld. at ¥ 5). Fullmn ignored
Plaintiff’s requests, and instead continued to draw several tubes
of blood. (l1d.). After the blood was drawn, Plaintiff again
conpl ained to Full man about the pain and burning throughout her
arm (ld. at § 6). In response, Fullmn offered no assistance
other than placing a band-aid on Plaintiff’'s arm (ld.).

After leaving LabCorp, Plaintiff went to the office of Dr.
Kat heri ne Sewel |, the gynecol ogi st who had ordered the testing,
but Dr. Sewell was unable to provide treatnent outside her
specialty. (ld. at 9§ 7). The next day, Plaintiff went to the
enmergency room at Thomas Jefferson University Hospital
conplaining of pain in her left arm (ld. at 9 8). At that
time, Plaintiff was given Mdtrin and a sling and told to make an
appointment with her primary care physician. (ld.). On June 14,
2002 Plaintiff was seen by her primary care physician, Kara
G eel ey, who di agnosed nerve danage and referred Plaintiff to the
Phi | adel phia Hand Center. (ld. at 9§ 9). Over the next three
months, Plaintiff visited three physicians. (ld. at {9 10-13).
Despite physical therapy, Dr. David Bosacco of Drexel Othopedics
found on Septenber 24, 2002 that Plaintiff was devel oping a
chronic regional pain syndrone known as reflex synpathetic

dystrophy (“RSD’). (ld. at ¢ 15). Dr. Bosacco concl uded that



the irritated nerve structure caused by the veni puncture
procedure perforned at LabCorp had led to Plaintiff’s devel opnent
of RSD. (ld.). Dr. Christopher Fanale of Drexel Neurol ogic
Associ ates subsequently confirnmed that Plaintiff suffers from RSD
in her upper armas a result of a “needle stick.” (ld. at ¢

16). Plaintiff continues to be a patient at Drexel Neurol ogy
Associ ates, taking nedications and anesthetic bl ocks for RSD

(ILd. at 1 17). Plaintiff also continues to engage in physical

t herapy, but her RSD has not abated. (ld.).

In her Conplaint, Plaintiff alleges that her injuries were
caused by the negligence and/or carel essness of LabCorp.
Specifically, Plaintiff asserts that LabCorp was negligent in
hiring and retaining Full man, an allegedly inproperly trained
phl ebotomst. (ld. at 9§ 20(a)). Plaintiff also contends that
LabCorp was negligent in failing to supervise Fullman while she
drew Plaintiff’'s blood. (ld. at § 20(b)). Plaintiff further
asserts that LabCorp is vicariously liable for Fullman’s (1)

i nproper positioning of the needle and/or pressing the needle too
far into and/or through the vein, (2) probing for a vein when she
knew or shoul d have known that such action increases the chance
of nerve injury, (3) failure to renove the needle inmediately
upon Plaintiff’s conplaints, (4) continuing to obtain tubes of

bl ood when she knew or should have known that such action

i ncreases the chance of nerve injury, and (5) causing excessive



bl eedi ng and hemat oma by inproperly perform ng the veni puncture.
(ILd. at 91 20(c)-(h)). Finally, Plaintiff’s Conplaint alleges
that she may suffer “lost earnings horizons.” (ld. at T 24).

By this Mdtion for Partial Summary Judgnent, Defendant
argues that this Court should enter judgment in its favor
regar di ng paragraphs 20(a), (b),(d),(f),(g), and (h) of
Plaintiff’s Conplaint. Defendant al so noves for sunmary judgnment
as to the lost earnings claimin paragraph 24. |n her response,
Plaintiff has agreed to voluntarily w thdraw from her Conpl ai nt
the cl ai ns based on paragraphs 20(b) regardi ng negligent
supervi sion, 20(h) concerning excessive bl eeding and henat ona,
and 24 involving |lost earnings horizons. (Plaintiff’'s Response
to Defendant’s Mdtion, p.9). Therefore, this Court’s D scussion
w Il solely address Defendant’s Motion concerning paragraphs
20(a), (d),(f), and (g) of Plaintiff’s Conplaint.

St andards Governi ng Sunmary Judgnment ©Moti ons

In deciding a notion for summary judgnent under Fed.R Civ.P.
56, a court nust determ ne “whether there is a genuine issue of
material fact and, if not, whether the noving party is entitled

to judgnent as a matter of law.” Medical Protective Co. v.

Wat ki ns, 198 F. 3d 100, 103 (3d Gr. 1999) (internal citation
omtted). Indeed, Rule 56 provides that sumnmary judgnent is
properly rendered:

[1]f the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if
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any, show that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent as
a matter of law. A summary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anount of
damages.

Stated nore succinctly, sumary judgnent is appropriate only when
it is denonstrated that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent

as a matter of law. Celotex Corp. v. Catrett, 477 U. S. 317, 322-

32 (1986). An issue of material fact is said to be genuine “if

the evidence is such that a reasonable jury could return a

verdict for the nonnoving party.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). |In deciding a notion for sumary
judgment, all facts nust be viewed and all reasonabl e inferences

must be drawn in favor of the non-noving party. Troy Chenica

Corp. v. Teanmsters Union Local No. 408, 37 F.3d 123, 125-26 (3d

Cir. 1994); Oitani Savings & Loan Assn. v. Fidelity & Deposit

Co. of MJ., 989 F.2d 635, 638 (3d G r. 1993).

In Celotex Corp. v. Catrett, supra, the Suprene Court

articulated the allocation of burdens between a noving and
nonnovi ng party in a notion for summary judgnent. Specifically,
the Court in that case held that the novant had the initial
burden of showi ng the court the absence of a genuine issue of
material fact, but that this did not require the novant to
support the notion with affidavits or other materials that

negat ed the opponent’s claim Celotex, 477 U S. at 323. The
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Court also held that Rule 56(e) requires the nonnoving party to
“go beyond the pleadings and by her own affidavits, or by the
‘depositions, answers to interrogatories, and adm ssions on
file,’ designate ‘specific facts showing that there is a genuine
issue for trial.’” 1d. at 324 (quoting Fed. R G v.P. 56(e)). This
does not nean that the nonnoving party nust produce evidence in a
formthat would be adm ssible at trial in order to avoid sunmmary
judgnment. Cbviously, Rule 56 does not require the nonnoving
party to depose its own witnesses. Rather, Rule 56(e) permts a
summary judgnent notion to be opposed by any of the kinds of
evidentiary materials listed in Rule 56, except the pleadings

t hensel ves, and it is fromthis list that one would normal |y
expect the nonnoving party to make the required show ng that a

genui ne issue of material fact exists. 1d. See, also, Mrgan v.

Havir Mg. Co., 887 F. Supp. 759 (E.D. Pa. 1994); McGath v. Cty

of Phila., 864 F. Supp. 466, 472-73 (E.D. Pa. 1994).

Di scussi on

Plaintiff’s Caimfor Negligent Hring and Retention of
Cynt hia Ful | man

A Ruth McCall’s Qualifications to Ofer Expert
Test i nony

Def endant first contends that any opinions or testinony
offered by Plaintiff’s expert, Ruth McCall, MI/ASCP, regarding
LabCorp’s hiring or retention of Cynthia Full man shoul d be

stricken. Specifically, Defendant asserts that MCall is not



qualified to testify about the applicable standard of care
because she has experience hiring phlebotom sts to teach, rather
than work in a | aboratory. Defendant further argues that w thout
McCall’'s testinmony, Plaintiff cannot establish either the
appropriate standard of care or any breach thereof by LabCorp.
Accordi ngly, Defendant requests that this Court enter judgnent as
a matter of lawin its favor.

Federal Rule of Evidence 702 provides that a w tness nust
qualify as an expert “by know edge, skill, training or
education.” The Third Crcuit Court of Appeals has interpreted
the qualifications which a witness nust have to act as an expert:

Rul e 702 requires the witness to have specialized know edge

regarding the area of testinony. The basis of this

speci al i zed know edge can be practical experience as well as
acadenmi c training and credentials. W have interpreted the
speci al i zed know edge requirenent |iberally, and have stated
that this policy of liberal adm ssibility of expert
testinony extends to the substantive as well as the fornal

qgqualifications of experts. However, at a mninmm a

proffered expert . . . nust possess skill or know edge

greater than the average | ayman

El Adock v. Knmart Corp., 233 F.3d 734, 741 (3d Cr. 2000).

Furthernore, “an expert is permtted wide latitude to offer
expert opinions, including those that are not based on first-hand

knowl edge or observation.” Daubert v. Merrell Dow Pharm, 1nc.

509 U.S. 579, 592 (1993).
Plaintiff’s expert, Ruth McCall, MI/ASCP, is a registered
medi cal technologist with nore than thirty years of experience as

a phlebotom st. Since 1986, McCall has been an instructor in the



| i censed nedi cal technician program at Al buquerque Techni cal
Vocational Institute / Community Col |l ege, where she has been in
charge of the healthcare technician programin phl ebotony since
1987. As part of her responsibilities as an instructor and
director of the program MCall hires phlebotom sts to teach
theory and | aboratory. (MCall Depo., pp.43-44). MCall has

al so aut hored a book cal |l ed Phl ebotony Essentials, which is used

in teachi ng phl ebotony students. (ld. at p.58). Currently, she

is working on a CD ROM entitl ed Phl ebotony Tutor, which

denonstrates errors in phlebotony and their avoidance. (ld. at
p. 64).

Under the standards set forth by the Federal Rules of
Evi dence, as interpreted by the United States Suprene Court and
the Third Circuit, MCall has conpetent know edge of what skills
are required in evaluating phlebotomsts for hire, as she has
been training themfor nearly 20 years. She |ikew se has
experience in hiring phlebotom sts to work in her training
program and teach phl ebotomy. Mreover, MCall was educated as a
medi cal technol ogi st and now provi des phl ebotony educati on both
through her witten materials and classroominstruction. Thus,
McCal | appears well-qualified as an expert to opine that LabCorp
was negligent in its hiring and retention of a technician whose
basi c training does not meet current standards by which

phl ebot om sts nust be judged to protect the public. Simlarly,



McCall is qualified to offer an expert opinion that LabCorp was
negligent in failing to promul gate proper policies and procedures
to fill enployees’ know edge gaps. Accordingly, at this
procedural juncture, this Court finds it inappropriate to strike
McCall’s testinony and grant Defendant’s Mdtion on such grounds.
B. Genui ne | ssues of Material Fact Exist Regarding
LabCorp’ s Negligence in Hring and Retai ni ng
Cynt hia Ful | man
Def endant contends that without Ruth McCall’s testinony,
Plaintiff’s 20(a) claimnust fail due to an inability to
denonstrate that Fullman’s negligence was foreseeable to LabCorp.
Specifically, Defendant alleges that without McCall’s testinony,
Plaintiff cannot establish the standard of care or any negligent
breach thereof by LabCorp. It is well established under
Pennsyl vani a | aw, however, that an enployer nmay be liable in
negligence in the follow ng instances:
if [the enployer] knew or should have known that an enpl oyee
was dangerous, careless, or inconpetent and such enpl oynent
m ght create a situation where the enpl oyee’s conduct would

harma third person

Brezinski v. Wrld Truck Transfer, Inc., 755 A 2d 36, 39-40 (Pa.

Super. 2005)(citing Denpsey v. WAlso Bureau, Inc., 246 A 2d 418

(Pa. 1968)). Mreover, an act is negligent if the harm was
foreseeable to the class to which the conpl ai ni ng nenber bel ongs.

Cmw. Dept. of Hw. v. Eldridge, 184 A 2d 488, 491-92 (Pa. 1962).

Based on the applicable law, this Court finds sufficient

evi dence to raise a genuine issue of material fact regarding the
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foreseeability of Fullman’s negligence. Specifically, the

evi dence indicates that the propensity for nerve injury during a
veni puncture was common know edge in the | aboratory community
between two and four years prior to the venipuncture in question,
and certainly at the tine of Fullman’s hiring in 2002.
(Plaintiff’s Exhibit D, p.56). |In fact, even the Defendant’s
expert acknow edges that at all tinmes relevant to this |awsuit,
the propensity for severe nerve injury was w dely known anong

phl ebotom sts. (ld.). It has further been shown that in hiring
Ful | man, LabCorp failed to ascertain whether she was aware of the
possibility, prevention, and treatnent of nerve injuries.
(Defense Exhibits 1,2). LabCorp also failed to offer Full man
training in such areas. (ld.). Thus, there is adequate evidence
fromwhich a reasonable jury could find Full man’s negligence
foreseeabl e, as LabCorp should have known that failing to ensure
Plaintiff’s know edge of nerve injuries could seriously harm

i ndividuals in the public.

Def endant al so argues that Plaintiff’s claimnust fai
because she cannot prove a causal connection between negligence
in LabCorp’s hiring or retention of Fullman and Plaintiff’s
injuries. This Court, however, finds the evidence sufficient to
rai se a genuine issue of material fact concerning the cause of
Plaintiff’s nerve damage. Specifically, Plaintiff alleges both

that Full man repeatedly repositioned the needle and refused to

10



w t hdraw t he needl e when Plaintiff experienced pain. (Conplaint,
19 4-5). Wile testifying, Ruth McCall stated that it is “common
know edge” anong phl ebotom sts that if a patient experiences pain
and burning, the phlebotom st should recognize the synptons of a
nerve injury and renove the needle. (MCall Depo., p.86).

McCal |l further explained that failure to imedi ately renove the
needl e can increase a nerve injury’s severity. (Ld.). Likew se,
Dr. Gerald Dworkin, D.O, Plaintiff's expert, has testified that
a longer period of trauma to the nerve can cause a nore serious
injury. (Dworkin Depo., p.101). Even the Defendant’s nedi cal
expert, Dr. Gerard Malanga, MD., admts that excessive
repositioning of the needle is inappropriate and nay cause
injury. (Ml anga Depo., p.68).

Logically, if Fullmn had known the synptons that would
appear if the needle cane into contact with a nerve, she would
not have probed, but instead woul d have renoved the needle. Such
removal could have arguably mnimzed the risk of severe nerve
damage. Therefore, a reasonable jury could find that if LabCorp
had acquainted itself with Full man’s | ack of know edge regardi ng
the potential for nerve injuries, Plaintiff’s injury could have
been prevented or lessened. As a jury could find a casual |ink
between Plaintiff’'s injury and LabCorp’s i nappropriate hiring and
training, summary judgnent is inappropriate as to paragraph 20(a)

of Plaintiff’s Conplaint.
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1. Genuine Issues of Material Fact Exist Concerning
LabCorp’s Vicarious Liability

Plaintiff further alleges that LabCorp is vicariously |iable
for several of Fullman’s negligent acts. (Conplaint, Y 20(d),
(f),(g)). The Pennsylvania |aw governing vicarious liability
provi des the foll ow ng:

[Aln enployer is vicariously liable for the negligent acts
of his enployee which cause injuries to a third-party,

provi ded that such acts were conmtted during the course of
and within the scope of the enploynent. . . [T]he basic
inquiry is whether such [enpl oyee] is subject to the alleged
enpl oyer’s control or right to control with respect to [her]
physi cal conduct in the performance of the services for

whi ch [she] was engaged. The hall mark of an enpl oyer-

enpl oyee relationship is that the enployer not only controls
the result of the work but has the right to direct the
manner in which the work shall be acconpli shed.

Valles v. Albert Einstein Med. Cr., 758 A 2d 1238, 1244 (Pa.
Super. 2000). LabCorp does not dispute that its interaction with
Ful | man constituted an enpl oyer-enpl oyee rel ati onshi p under the
Pennsyl vani a | aw governing vicarious liability. LabCorp
contends, however, that Plaintiff does not provide sufficient
evi dence of Fullman’s negligence to thereby find it vicariously
Iiable. Specifically, LabCorp argues that Full man properly
positioned the needle and did not contribute to Plaintiff’s
injury by failing to imedi ately renove the needl e.

First, LabCorp asserts that there is no evidence of inproper
positioning or pressing of the needle, as alleged in paragraph
20(d) of Plaintiff's Conplaint. Plaintiff, however, alleges that

Ful l man “reposition[ed] the needle repeatedly while searching for

12



a vein.” (Conplaint, ¥ 4). In support of Plaintiff’s assertion,

McCall has offered testinony explaining that “noving the needle

trying to find a vein” is likely to “[hit] . . . nerves, artery,

[or] other structures in the arm” (MCall Depo., p.80).

Simlarly, Plaintiff testified that the needl e | ooked

approxi mately two inches long, with one inch entering her arm

(Wl kerson Depo., p.27). |In support of this allegation, MCal

has testified that it is possible for a needle to protrude

t hrough the vein when that length of needle is used. (MCal

Depo., p.81). Moreover, Dr. Dworkin recognized that it was

possi ble for the needle to have gone through the vein. (Dworkin

Depo, p.89). Thus, this Court finds that hearing evidence about

Ful | man’ s probi ng and needl e pl acenent could | ead a reasonabl e

jury to conclude that the needl e was inproperly positioned and/ or

passed through the vein. Accordingly, sumrary judgnent is

i nappropriate as to paragraph 20(d) of Plaintiff’s Conpl aint.
LabCorp al so argues that there is no evidence that Full man’s

all eged failure to renove the needle i mmedi ately and conti nui ng

to draw bl ood caused and/or worsened Plaintiff’'s injuries, as

al | eged in paragraphs 20(f) and 20(g) of Plaintiff’s Conplaint.

This Court, however, finds that a genuine factual contention is

presented by the evidence indicating that Fullman’s failure to

i mredi ately renove the needl e caused and/or worsened Plaintiff’s

injuries. Specifically, Ruth McCall has testified that failing

13



to renove a needle i medi ately upon conplaints of pain or
synptons of nerve damage falls bel ow accepted standards of care.
(McCall Depo., pp.86-87). MCall further explained that allow ng
a needle to remain in a patient’s armfor a |onger tine-period
can exacerbate a nerve injury. (ld. at pp.86, 88). Moreover,
Dr. Dworkin has testified that Fullman’s i nproper use of the
needl e caused Plaintiff’s injury. (Dworkin Depo., pp.39, 66).
Dworkin also testified that a | onger period of trauma to a nerve
wi |l cause greater injury. (ld. at 101-102). Even the
Def endant’ s expert mnedi cal wi tness concedes that the severity of
a nerve injury will increase as the tinme of trauma increases.
(Mal anga Depo., pp. 65-66).

The testinony offered by Ruth McCall, MI/ASCP, Dr. Cerald
Dworkin, D.O, and Dr. Gerard Mal anga, M D., supports the
all egations in paragraphs 20(f) and 20(g) of Plaintiff’s
Compl aint. Specifically, such evidence raises a valid factua
issue as to whether Fullman’s failure to renove the needle
i mredi ately when Plaintiff conpl ained of pain caused or increased
t he nerve damage suffered. This Court finds such evidence
sufficient to survive summary judgnent, as Plaintiff has provided
testinony from several nedical experts pertaining to both the
injury itself and the relationship between the injury and the
al |l eged cause. Therefore, because sufficient evidence exists

fromwhich a reasonable jury could conclude that Plaintiff’s
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injury was caused and/or worsened by Fullman’s failure to

i mredi ately withdraw the needl e, summary judgnent is

i nappropriate regarding the clainms included in paragraphs 20(f)
and 20(g) of Plaintiff’s Conplaint.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

KATHERI NE W LKERSON :
Plaintiff, : ClVIL ACTI ON

vs. : NO 2: 04- CV- 03212
LABORATORY CORPORATI ON OF

AVERI CA HOLDI NGS, d/ b/ a LABCCRP
Def endant

ORDER

AND NOW this 13th day of July, 2005, upon consi deration of
Def endant Laboratory Corporation of America Hol dings Mtion for
Partial Summary Judgnent as to Plaintiff’s Conplaint (Doc. No.
17), and Plaintiff’s response thereto (Doc. No. 22), it is hereby
ORDERED that the Mtion is DENIED, as foll ows:

(1) It appearing to this Court that Plaintiff has
voluntarily withdrawn the clains asserted in paragraphs 20(b),
20(h), and 24 of the Conplaint, Defendant’s Mtion for Summary
Judgnent wth respect to these clainms is DENl ED AS MOOT; and

(2) Defendant’s Mdtion for Sunmary Judgnent as to the clains
asserted in paragraphs 20(a),(d),(f), and (g) of the Conplaint is
DENI ED.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




