IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CGB OCCUPATI ONAL THERAPY, | NC., : ClVIL ACTI ON
Plaintiff, : NO. 00-4918
V. .

RHA PENNSYLVAN A NURSI NG HQOVES,
et al.,
Def endant s.

ORDER AND NEMORANDUM

NEWCOVER, S. J. July 5, 2005
Presently before the Court is Defendant’s Motion for a New
Trial, or in the alternative, for Remttitur, Plaintiff’'s
Response, and the Parties’ various Reply Briefs. The Court
denies in part, and grants in part, Defendant’s Mbdtions.
| . BACKGROUND
The factual background of this case is discussed extensively

in C& COccupational Therapy, Inc. v. RHA/ Pennsyl vani a Nursi ng

Hones, Inc. et al., 357 F.3d 375 (3d Cr. 2004), so the Court

will dispense wwth a lengthy recitation here. |In short, at issue
is the anmount of punitive damages awarded during the remanded
portion of this case. Followng remand to this Court for retrial
on the issue of punitive damages for Defendant’s tortious
interference with Plaintiff’s contractual relationships with its
at-will therapists, a jury awarded $30, 000,000 in punitive
damages. After retaining a third law firm Defendant brought the
instant Mdtions. The Court denies Defendant’s Mtion for a New

Trial, and grants, in part, its Mdtion for Reduction of the



Jury’s Punitive Damage Awar d.
. LEGAL STANDARD
A. Mtion for New Trial

Def endant waived its ability to seek judgnment as a matter of
law by failing to raise and properly preserve a Rule 50 Modti on.
It seeks a new trial on the only other ground available to it -
that the second Jury’s verdict was agai nst the weight of the
evi dence. Defendant nust neet a very high standard to prevail.
“New trials because the verdict is against the weight of the
evi dence are proper only when the record shows that the jury's
verdict resulted in a mscarriage of justice or where the
verdict, on the record, cries out to be overturned or shocks our

conscience.” WIllians v. Consol. Rail Corp., 926 F.2d 1344, 1353

(3d Gr. 1991).
B. Mtion to Reduce Judgment

The Parties are before the Court on diversity jurisdiction,
meani ng that the |aw of the Comonweal th governs this Court’s
consideration of Defendant’s Motion. Remttitur is appropriate
i n Pennsylvania “where a verdict is plainly excessive and
exorbitant, or when it shocks the sense of justice so as to
suggest it was influenced by partiality, prejudice, mstake, or

corruption.” Kornfeld v. Arl. Fin. Fed., 856 A 2d 170, 176 (Pa.

Super. 2004). Al punitive damage awards, whether or not the

product of remttitur, nust not be unconstitutionally excessive.



See State Farm Mut. Auto. Ins. Co. v. Canpbell, 538 U. S. 408, 416

(2003). For the sake of organization, the Court will discuss the
subst ance of this jurisprudence bel ow.
[T, ANALYSI S
A. Mtion for New Trial

The Court denies Defendant’s Mdtion for a New Trial.! As
stated above, the standard for granting a newtrial in a
ci rcunstance such as this is quite high. Wthout regard to the
fact that a prior Jury viewed sone of the same conduct at issue
before the present one as justifying the inposition of punitive
damages, it seens clear to this Court that the second Jury’s
decision to i npose punitive damages was not agai nst the clear
wei ght of the evidence.?

I n Pennsyl vani a, “punitive danmages are proper when a
person’s actions are of such an outrageous nature as to

denonstrate intentional, willful, wanton or reckless conduct.”

! Plaintiff argues that, by failing to preserve its Rule 50 Mtion
Def endant has largely waived its right to seek post-trial relief. The lawis
not quite so unforgiving. Defendant has, it admts, forfeited its right to
seek relief based on the legal sufficiency of the evidence. It has not,
however, given up the ability to seek a new trial because the verdict is
agai nst the weight of the evidence. See Geenleaf v. Garlock, Inc., 174 F. 3d
352, 364-65 (3d Cir. 1999) (noting the difference between the two standards).
It strikes the Court that certain of Defendant’s argunents inappropriately
blur the line between wei ght and sufficiency of evidence, but as the Court
deni es Defendant’s Mdtion there is no need to belabor this point.

2 The Court does not base its holding today on the fact that a prior
Jury considering many of the same facts found that punitive danages were
called for - it is merely worth noting that, in the history of this particul ar
conflict, a finding of punitive damages based on at |east sone of Defendant’s
conduct is not unprecedented.



SHV Coal v. Cont’l Grain Co., 587 A 2d 702, 704 (Pa. 1991).°3

Plaintiff presented substantial evidence that Defendant acted
wilfully, in direct contravention of explicit instructions from
RHA/ Pennsyl vania not to recruit Plaintiff’s therapists. The Jury
heard that Sunrise helped Plaintiff’s conpetitor recruit
Plaintiff’s therapists by arrangi ng neetings and offering space
to meet. The Jury heard that Defendant “went to bat” for
Plaintiff’s enployees with Plaintiff’'s conpetitor, ensuring that
they received the sane salaries with their new enpl oyer as they
had with their old. (Tr. 2 1/12/2005, at 83-85.) The Jury heard
that Plaintiff made repeated attenpts to stop Defendant, but that
all were rebuffed. There was al so testinony on Defendant’s
treatment of Plaintiff throughout the course of their
relationship - and this testinony was certainly not favorable to
Defendant. In short, the Jury had substantial grounds to reach
its conclusion and Defendant has not offered any substanti al
reason why this Court should disturb it. Although the anount of

the Jury’s award is extrenely high, the Jury’s conclusion that

SSHV _Coal notes that Pennsyl vani a has adopted Section 908(2) of the
Rest at enent (Second) of Torts, which states:

Puni tive damages may be awarded for conduct that is
out rageous, because of the defendant's evil notive or
his reckless indifference to the rights of others. In
assessing punitive damages, the trier of fact can
properly consider the character of the defendant's
act, the nature and extent of the harmto the
plaintiff that the defendant caused or intended to
cause and the wealth of the defendant.

SHV Coal, 587 A 2d at 704.



sone award is justified is supported by the evidence. @Gven the
facts, the Court cannot say that the Jury’s decision to award
punitive damages i s consci ence-shocking or that the award cries
out to be overturned. Although the Jury’s second finding, that
$30, 000, 000 is the appropriate anount of danages, is
constitutionally problematic, the renedy for this is remttitur,
not a newtrial. As such, Defendant’s Mdtion for a New Trial is
Deni ed.
B. Mtion for Reduction of the Punitive Damage Award
1. Under Pennsyl vani a Law

I n Pennsyl vani a, “where a verdict is plainly excessive and

exorbitant,” remttitur is appropriate. Kornfeld v. Atl. Fin.

Fed., 856 A.2d at 176. Here, the Court feels quite confortable
concluding that the second Jury’'s award is plainly excessive, and
that the award nust be reduced to an anount that furthers the
ends of the Commonwealth’s interest in punishing acts |ike those
undert aken by Defendant, while still conmporting with Defendant’s
Due Process rights.

I n Pennsyl vania the “size of a punitive damages award nust
be reasonably related to the State's interest in punishing and
deterring the particul ar behavior of the defendant and not the

product of arbitrariness or unfettered discretion.” Hollock v.

Erie Ins. Exch., 842 A 2d 409, 419 (Pa. Super. 2004) (internal

citations omtted). Pursuant to Pennsylvania |law, punitive



damage awards are eval uated on the basis of four factors: “(1)
the character of [defendant’s] act; (2) the nature and extent of
the harm[done to plaintiff]; and (3) the wealth of the

def endant.” Pioneer Comm Funding Corp. V. Anerican Fin.

Mort gage Corp., 797 A 2d 269, 290 (Pa. Super. 2002). Wth this

in mnd the Court turns to the award in this case.

In the instant case, the character of the Defendant’s act is
quite offensive. 1In addition to exhibiting virtually total
disregard for the instructions of its principal, Defendant
ensured that Plaintiff’s conpetitor would prosper while Plaintiff
starved. Following its actions, Defendant continually refused to
be hel d responsible for its actions, ignoring and rebuffing
Plaintiff and presenting countless obstacles to rapid resolution
of Plaintiff’s clains. The nature and extent of the harm done to
Plaintiff, although snmall in dollar terns, was clearly quite
severe. Both Juries heard testinony on Defendant’s actions and
their inpact, in ternms not just financial, on Plaintiff. Both
Juries decided that Plaintiff’s evidence called for a substanti al
award, and this Court wll not blindly discard both Juries’
conclusions. Finally, Plaintiff presented extensive evidence on
the trenmendous wealth of Defendant - and further presented
evidence that allows the conclusion that only a substantial award
woul d regi ster in Defendant’s corporate conscience. Al of these

considerations weigh in favor of a very substantial punitive



damage award.

This Court has not had an easy tinme determ ning an
appropriate reduction, particularly given the nature of the harm
done to Plaintiff, and the relative absence of exanpl es of
Pennsyl vani a punitive danage awards for conduct simlar to
Def endant’s. The harm done to Plaintiff is not enbodied
excl usively by the $109, 000 argued by Defendant. Although this
nunber has the virtue of sinplicity, Pennsylvania state lawis
quite clear that punitive damages nust address both the character
and extent of the harmdone to a plaintiff. See id. This
clearly inplies that a jury (and, in this case, a review ng
court) nust consider not just the anpbunt of conpensatory damages
in determning harm but also the character of the harm
engendered by that anount. Here, the harm caused by Defendant’s
actions is much nore than $109, 000, as both Juries heard. But
the Court cannot nerely determne a dollar figure for the nature
of that harm (as discussed below). The Court wll therefore
focus on the conclusions of both Juries, the testinony adduced at
trial, and on the wealth of Defendant, in crafting its renedy.

The Court has concl uded, based on its experience, and havi ng
seen and heard the evidence in the instant case, that $2,000, 000
is the appropriate anount of punitive damages given the harm
caused by Defendant, the wealth of Defendant, and the |ikelihood

that this anount woul d puni sh Def endant and deter others like it



fromacting in a simlar fashion in the future. Having

determ ned that $2,000,000 is the appropriate anmount of punitive
damages, the Court nust ensure this anpbunt passes nuster under
federal Due Process jurisprudence.

2. Consti tutional Considerations

In State Farm Mut. Auto. Ins. v. Canpbell, 538 U S. 408

(2003), the Court discussed a nunber of factors which | owner
courts must consider when evaluating punitive damages awards. In
State Farmthe Court first noted that its prior guidance on
punitive damages is still, for the nost part, intact. The
Court’s earlier instruction that | ower courts consider “(1) the
degree of reprehensibility of the defendant’s m sconduct; (2) the
disparity between the actual or potential harm suffered by the
plaintiff and the punitive damages award; and (3) the difference
bet ween the punitive damages awarded by the jury and the civil
penal ti es authorized or inposed in simlar cases.” 1d. at 418

(citing BMWof North Anerica, Inc. v. Gore, 517 U. S. 559, 575

(1996)).* The State Farm Court offered further detail on the

el enents a | ower court should exam ne, including whether “the
harm caused was physical as opposed to econom c; the tortious

conduct evinced an indifference to or reckless disregard of the

4 As noted earlier, the Parties and the Court have been unable to
| ocate precisely simlar Pennsylvania cases involving punitive damge awards
for tortious interference with contracts. There are also no civil sanctions
under Pennsyl vania | aw that woul d puni sh Defendant’s specific conduct. The
Court’s analysis will, therefore, focus on the other State Farm factors.

8



health or safety of others; the target of the conduct had
financial vulnerability; the conduct involved repeated actions or
was an isolated incident; and the harmwas the result of
intentional malice, trickery, or deceit, or nere accident.”

Id. at 419 (citing Gore, 517 U S. at 575).°

Applying the State Farmfactors to the case at hand, it is

clear that sone reduction of the second Jury’ s award is
necessary. First, the harm caused by Defendant was econom c, not
physi cal. Second, Defendant’s conduct cannot rationally be said
to have been in reckless disregard of the health or safety of
others. Plaintiff here was financially vul nerable and the
evidence tells a tale of repeated stalling and di shonesty,
starting fromthe initial interference with Plaintiff’s

rel ati onships with her therapists and extending to the eve of the
first trial. There is also evidence that Defendant’s conduct was

intentional. Taken as a whole, the State Farm and Gore factors

wei gh in favor of a substantial punitive damage award, although
not as high as that found by the second Jury. Additionally,
there was testinony indicating that only a substantial award
woul d actually acconplish the goal of punitive damages under

Pennsyl vania state law - to punish and deter. See Holl ock, 842

5The Third Circuit recently offered further guidance to | ower courts.
In Wllow Inn v. Pub. Service Mut. Ins. Co., 399 F.3d 224 (3d Cir. 2004),
Judge Smith presented a crisp and thorough di scussion of the State
Farm factors, paying particular attention to the intricacies of the ratio
bet ween actual damages and punitive damages.

9



A . 2d at 419 (punitive damages nust be reasonably related to

state’s interest in punishnment and deterrence); State Farm 538

U S at 416 (noting that punitive danages are “ai nmed at
deterrence and retribution.”). Oher considerations aside, the
primary sticking point in terns of Due Process is the ratio of
actual harmdone Plaintiff to the anount of punitive danages.
Plaintiff sought, and received, $109,000 in conpensatory
damages for the econom c harmdone to Plaintiff. Using this
nunber as the exclusive termfor actual damages in the punitive
damages cal culus for the second Jury’s award yields a whoppi ng
275:1 ratio - one that is clearly unacceptable given the facts of
this case as applied to the present state of the law. But the
$109, 000 was not the only conduct that both Juries were all owed

to punish. In Wllow Inn, the Third Crcuit was extrenely careful

to di scuss why, given Pennsylvania s approach to bad-faith, sone
exam nation of the termused as the harmfigure may be legally

justifiable. See WIllow Inn, 399 F.3d at 235-36. At |east one

of ny coll eagues seens to view Wllow Inn as granting the

district courts substantial freedomin determning the harmterm

inthe State Farmratio analysis. See Sheedy v. Cty of

Phi | adel phia et al., No. 03-6394, 2005 U.S. Dist. LEXIS 2208, at

*11-13 (E.D. Pa., Feb. 15, 2005) (finding that a jury’'s
nunerically small conpensatory damage award did not enconpass the

substantial non-econom c harmsuffered by the plaintiff - and

10



that this non-economic harmcould be utilized as the harmterm
for ratio analysis). Gven the facts of the instant case,
t hough, the Court nust conclude that its latitude is sonmewhat
nore limted than was the case with the bad faith statutes in
Wllow Inn. The Court’s reduction to $2,000,000 is based on its
eval uati on of Defendant’s conduct, the character and extent of
the harm done to Plaintiff, and the anpbunt needed to effect the
goal s of Pennsylvania’ s punitive damage system At the very
narrowest reading of the facts, this would yield a ratio of
roughly 19:1 - which is not constitutionally excessive given the
facts of this case (including the wealth of Defendant and the
state’s interest in punishnment and deterrence). The Court
suspects, however, that given the hardshi ps Defendant inposed on
Plaintiff inits treatnent of Plaintiff after the interference
t ook place, and given Defendant’s antics |eading up to the first
trial, the true ratio, could the harm caused by Defendant be
expressed as a sinple dollar value, would be closer to three to
one. In either case, this conclusion is acceptable under both
Pennsyl vania and federal |aw.
' V.  CONCLUSI ON

For the reasons stated above, Defendant’s Mtion for a New
Trial is denied, and Defendant’s Mtion for Reduction of Award is
granted. An appropriate Order foll ows.

/S darence C. Newconer
United States District Judge

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CGB OCCUPATI ONAL THERAPY, | NC., : ClVIL ACTI ON
Plaintiff, : NO. 00-4918
V. .

RHA PENNSYLVANI A NURSI NG HOVES,
et al.,
Def endant s.
ORDER

AND NOW this 5'" day of July, 2005, upon consideration
of Defendant’s Mdtion for a New Trial or, in the Alternative
Motion for Remittitur (Doc. 221), Plaintiff’s Response, and the
Parties’ Replies, it is hereby ORDERED t hat Defendant’s Mtion is
GRANTED in part and DENIED in part. Defendant’s Mdtion for a New
Trial is DENIED. Defendant’s Mdtion for Remittitur is GRANTED in
part. The award of punitive danages in the above-captioned case

is hereby reduced to the amount of $2, 000, 000.

AND I'T | S SO ORDERED.

/S darence C. Newconer
United States District Judge




