IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

SUSAN ONENS- WOLKOW CZ :
Plaintiff, ) ClVIL ACTI ON

vs. : NO 05- CV- 277

CORSOLUTI ONS MEDI CAL, | NC.
HUVMANA | NSURANCE COMPANY,
JEFFERSON PI LOT FI NANCI AL
| NSURANCE COWMPANY, and
CORSOLUTI ONS EMPLOYEE VELFARE
BENEFI TS PLAN

Def endant s

VS.

UNUM LI FE | NSURANCE COVPANY
OF AMVERI CA
Third-party def endant

MEMORANDUM AND ORDER
JOYNER, J. June 30, 2005

This disability benefits case is now before the Court for
resol ution of Defendant Jefferson Pilot Financial |nsurance
Conpany’s (“Jefferson”) Motion for Sunmary Judgnment as to
Plaintiff’s Conplaint. For the reasons which follow, the Mtion
is granted.

Fact ual Backgr ound

From 2002 t hrough 2004, Cor Sol uti ons Medical, Inc.,
(“Cor Sol utions”) sponsored an Enpl oyee Wl fare Benefits Pl an
(“Plan”) for its enployees. (Conplaint, 1 6). As a CorSol utions
enpl oyee, Plaintiff was a participant in the Plan. (ld. at

14). At all material tinmes, Plaintiff was insured by Humana



| nsurance Conpany (“Humana”) and/or Jefferson pursuant to

Cor Sol utions’ group insurance plan. (ld. at Y 11-13). In My
2002, Plaintiff becane disabled due to a connective tissue
illness. (ld. at § 18). Humana provided Plaintiff wth short-
termdisability benefits until Septenber 18, 2002. (lLd. at 11
20-21). In a letter dated October 2, 2002, however, Humana
termnated Plaintiff’'s disability benefits. (ld. at  22).

In 2003, Jefferson replaced Humana as the Plan’s insurer.
Plaintiff requested | eave to submt additional nedical
information, and Jefferson agreed to re-consider Plaintiff’s
claimafter analyzing the supplenentary nedi cal evidence. (l1d.
at 97 31-32). Upon discovering that Plaintiff’s claimarose in
2002, however, Jefferson told Plaintiff it was unable to decide
her claim because Humana handl ed clainms arising before January
1, 2003. (ld. at ¢ 35). Jefferson further advised Plaintiff to
submt her claimand nedical information to Humana. (l1d. at ¢
36). Since that tinme, Humana has not reinstated paynent of
Plaintiff’s short-termdisability benefits. (lLd. at § 50).

On January 20, 2005, Plaintiff filed a Conpl ai nt agai nst
Cor Sol utions, Humana, Jefferson, and the Plan. Now before this
court is Defendant Jefferson’s Mdtion for Summary Judgnent as to
Plaintiff’s Conplaint. First, Jefferson contends that it is not
i abl e under 8502(a)(1)(B), as it was not a Plan fiduciary as

defined by ERI SA. Second, Jefferson argues that Plaintiff’s



8502(a)(2) clainms must be dism ssed because she seeks relief that
inures only to herself and not the Plan. Third, Jefferson
asserts that summary judgnent is appropriate to resolve
Plaintiff’s 8502(a)(3) clains, as she fails to seek any equitable
relief. Fourth, Jefferson argues that Plaintiff’s 8510 claim
must be di sm ssed because she cannot show that Jefferson intended
to interfere with her enpl oyer-enpl oyee rel ati onshi p.

St andards Governi ng Sunmary Judgnment ©Modti ons

In deciding a notion for summary judgnent under Fed.R G v.P.
56(c), a court nust determ ne “whether there is a genuine issue
of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law.” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Gr. 1999) (internal citation

omtted). Indeed, Rule 56(c) provides that sunmary judgnment is

properly rendered:
[1]f the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent as
a matter of law. A summary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anount of
damages.

Stated nore succinctly, summary judgnent is appropriate only when

it is denonstrated that there is no genuine issue as to any

mat erial fact and that the noving party is entitled to judgnent

as a matter of law. Celotex Corp. v. Catrett, 477 U. S. 317, 322-

32 (1986).



In deciding a notion for summary judgnent, all facts nust be
viewed and all reasonable inferences nust be drawn in favor of

the non-noving party. Troy Chem cal Corp. v. Teansters Union

Local No. 408, 37 F.3d 123, 125-26 (3d Cr. 1994); QOitani

Savings & Loan Assn. v. Fidelity & Deposit Co. of M., 989 F.2d

635, 638 (3d Cir. 1993). An issue of material fact is said to be
genuine “if the evidence is such that a reasonable jury could

return a verdict for the nonnoving party.” Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986).

In Celotex Corp. v. Catrett, supra, the Suprenme Court

articulated the allocation of burdens between a noving and
nonnovi ng party in a notion for summary judgnent. Specifically,
the Court in that case held that the novant had the initial
burden of showi ng the court the absence of a genuine issue of
material fact, but that this did not require the novant to
support the notion with affidavits or other materials that
negated the opponent’s claim Celotex, 477 U S. at 323. The
Court also held that Rule 56(e) requires the nonnoving party to
“go beyond the pleadings and by her own affidavits, or by the
‘depositions, answers to interrogatories, and adm ssions on
file,” designate ‘specific facts showing that there is a genuine
issue for trial.’” 1d. at 324 (quoting Fed. R G v.P. 56(e)). This
does not nean that the nonnoving party nust produce evidence in a

formthat would be adm ssible at trial in order to avoid sunmary



judgnment. Cbviously, Rule 56 does not require the nonnoving
party to depose its own witnesses. Rather, Rule 56(e) permts a
summary judgnent notion to be opposed by any of the kinds of
evidentiary materials listed in Rule 56(c), except the pleadings
t hensel ves, and it is fromthis list that one would normally
expect the nonnoving party to make the required show ng that a

genui ne issue of material fact exists. 1d. See, also, Mrgan v.

Havir Mg. Co., 887 F. Supp. 759 (E.D. Pa. 1994); McGath v. Cty

of Phila., 864 F. Supp. 466, 472-73 (E.D. Pa. 1994).

Di scussi on

Count 1: Plaintiff Fails to Establish a C ai m Agai nst
Jefferson Under ERI SA 8502(a)(1)(B)

Plaintiff alleges in Count | that she is entitled to both
short-termand long-termdisability benefits under the Pl an,
specifically asserting that Defendants owe short-term benefits
pursuant to Section 502(a)(1)(B) of the Enployee Retirenent
I ncome Security Act (“ERISA’). (Conplaint, T 64-69). ERI SA
8502 (a)(1)(B) enables a plan participant to bring a lawsuit to
“recover benefits due [her] under the terns of the plan, to
enforce [her] rights under the terns of the plan, or to clarify
[her] rights to future benefits under the terns of the plan.” A
plaintiff may bring a suit under 8502(a)(1)(B) against an ERI SA

pl an, plan adm nistrator, or plan fiduciary. Edwards v.

Continental Airlines, Cv. No. 98-6039, 1999 U S. Dist. W 95719

at *1 (E.D. Pa. Jan. 7, 1999). Jefferson contends, contrary to

5



Plaintiff’s avernents, that it was not a Plan fiduciary. Thus,

Jefferson asserts that it cannot rightly be sued by Plaintiff

under 8502(a)(1)(B). A fiduciary is defined by ERI SA as foll ows:
[A] person is a fiduciary with respect to a plan to the
extent (i) he exercises any discretionary authority or
di scretionary control respecting managenent of such plan or
exerci ses any authority or control respecting managenment or
di sposition of assets, (ii) he renders investnent advice for
a fee or other conpensation, direct or indirect, or (iii) he

has any discretionary authority or discretionary
responsibility in the adm nistration of such plan.

29 U.S.C. 81002(21)(A). In deciding who is a fiduciary, courts
consi der whether the party exercised discretionary authority or
control over a plan’s managenent, assets, or adm nistration.

See, e.qg., Painters of Phila. Dis. Council No. 21 Wlfare Fund v.

Price Wit erhouse, 879 F.2d 1146, 1148-51 (3d G r. 1989).

The “Advice to Pay” Agreenment entered into by Cor Sol utions
and Jefferson explicitly states that Jefferson “shall not serve
as a fiduciary as that termis defined in the Enployee Retirenent
| nconme Security Act of 1974.” (Exhibit One, p.3). In addition,
the Agreenent refers to Jefferson as nerely a “Consul tant” whose
responsibilities were to “review and investigate all clains and
provi de advice to [CorSolutions].” (ld. at p.1). Mreover, the
Agr eenment gave Cor Sol utions alone the ability to “[a] pprove or
deny clainms and appeals.” (ld. at p.2). Finally, the Agreenent
states that Jefferson “assunes no responsibility for
adm nistration of the Plan or for any risk of liability under the

Plan.” (ld. at p.1). Thus, the Agreenent shows that Jefferson

6



was not a fiduciary as defined in ER SA

Furthernore, Plaintiff fails to provide evidence from which
a reasonable jury could find that Jefferson was a Plan fiduciary.
Al t hough di scovery has not been conpleted in this case, it is
within this Court’s discretion to grant summary judgnent. See,

Dowing v. Gty of Phila., 855 F.2d 136, 139 (3d Cir. 1988)

(finding that a district court may consider the case’ s procedural
hi story and exercise discretion in granting sunmary j udgnment
before discovery is conplete). As a procedural natter alone,
Plaintiff’s failure to file an affidavit requesting additional
tinme for discovery enables this Court to grant summary judgnent
before the tine allotted for discovery has passed. See,
Fed. R Cv.P. 56(f). Specifically, the Third G rcuit has
interpreted Rule 56(f) as requiring a party seeking further

di scovery in response to a sunmary judgnent notion to submt an
affidavit specifying the information sought, how such information
woul d preclude summary judgnent, and why such infornmation has not

been obt ai ned. Hancock I ndus. v. Schaeffer, 811 F.2d 225, 229-30

(3d Cir. 1987).

Plaintiff in this action failed to file an affidavit
requesting that summary judgnent be del ayed pendi ng further
di scovery. Even if this Court were to treat Plaintiff’s Answer
to Jefferson’s Motion as a Rule 56(f) affidavit, it would be

i nsufficient because the fact Plaintiff hoped to uncover would



not have precluded summary judgnment. Specifically, Plaintiff
merely contends that additional discovery is needed to determ ne
Jefferson’s state of mnd during its interactions with Plaintiff.
This Court, however, finds Jefferson’'s nental state

i nconsequential to determning its fiduciary status. Thus,
summary judgnment may be granted as to Plaintiff’s 8502(a)(1)(B)
claimon the ground that Jefferson is not a fiduciary as defined
by ERI SA.

Even if Jefferson was a Plan fiduciary in 2003, Humana
denied Plaintiff’'s short-termdisability claimin 2002, before
Jef ferson began providing services to CorSolutions. Jefferson’s
sole contact with Plaintiff occurred when she resubm tted her
unsuccessful claim Jefferson responded to Plaintiff’s renewal
by allowing her to submt additional information, although the
Pl an’ s 180-day appeal period had expired. (Conplaint, | 32).
When Jefferson later learned that Plaintiff’'s claimarose in
2002, Jefferson not only explained to Plaintiff that it was not
aut hori zed to handle clains arising in 2002, but al so advised
Plaintiff to submt her renewed claimand additional nedical
information to Humana. (ld. at qY 35-36). Faced wth these
uncontested facts, Plaintiff fails to show any breach of
fiduciary obligations by Jefferson. Thus, summary judgnment
against Plaintiff’'s 8502(a)(1)(B) claimis appropriate.

1. Count Il: Plaintiff Fails to Establish C ains Against
Jefferson Under ERI SA 8502(a)(2) or (a)(3)

8



Plaintiff alleges in Count Il that Defendants breached
fiduciary obligations under ERI SA 8502(a)(2) and (a)(3).
(Complaint, 9 70-87). As a matter of law, Plaintiff may not
recover under ERI SA 8502(a)(2). Under ERI SA 8502(a)(2), a civil
action nmay be brought “by a Secretary, or by a participant,
beneficiary or fiduciary for appropriate relief under section
409.” ERI SA 8409 provi des:

Any person who is a fiduciary with respect to a plan who
breaches any of the responsibilities, obligations, or duties
i nposed upon fiduciaries by this title shall be personally
liable to make good to such plan any | osses to the plan
resulting fromeach such breach, and to restore to such plan
any profits of such fiduciary which have been made through
use of assets of the plan by the fiduciary, and shall be
subj ect to such other equitable or renedial relief as the
court may deem appropriate, including renoval of such
fiduciary.

The Supreme Court has held that 8502(a)(2) does not provide

recovery for an individual plaintiff. See, Mass. Miut. Life Ins.

Co. v. Russell, 473 U.S. 134, 139-40 (1985). The Third Grcuit

i kewi se has found that a beneficiary nay not recover danmages on

her own behal f under 8502(a)(2). Reamv. Frey, 107 F.3d 147, 151

(3d Cir. 1997). Instead, a claimunder 8502 (a)(2) “nust be
prem sed upon harmto the entire Plan, rather than harmto a

particul ar individual.” MMhon v. MDowell, 794 F.2d 100, 109

(3d Cir. 1986). Accordingly, “danages for breach of fiduciary
duty do not go to any individual plan participant or beneficiary,
but inures to the benefit of the plan as a whole.” 1d. Because

Plaintiff in this action seeks recovery for herself alone, she

9



fails to state a claimpursuant to 8502(a)(2).

Just as Plaintiff’s failure to denonstrate Jefferson’s
fiduciary status forecl osed her recovery under 8502(a)(1)(B)
Plaintiff’s recovery under 8502(a)(3) is |likew se forecl osed.

ERI SA 8502(a)(3) enables a plan participant to file a lawsuit “to
enjoin any act or practice which violates any provision of this
subchapter or the terns of the plan, or to obtain other
appropriate equitable relief to redress such violations or to
enforce any provisions of this subchapter or the terns of the
plan.” As previously explained in this Menorandum however,
Plaintiff fails to provide evidence fromwhich a reasonable jury
could determne that Jefferson was a Plan fiduciary. NMbreover
Plaintiff does not provide additional facts fromwhich a fact-
finder could conclude that Jefferson is separately |iable under
8502(a)(3). Finally, in Count Il Plaintiff nmerely seeks the
monet ary damages sought in Count |, rather than equitable relief.

[11. Count Ill: Plaintiff Fails to Establish a C ai m Agai nst
Jef ferson Under ERI SA 8510

In Count 111, Plaintiff alleges that Defendants interfered
wi th her reception of benefits in violation of ER SA §8510.
(Conmplaint, 9 88-98). ERI SA 8510 provi des:

It shall be unlawful for any person to discharge, fine,
expel , discipline, or discrimnate against a participant or
beneficiary for exercising any right to which he is entitled
under the provisions of an enpl oyee benefit plan, this
subchapter, section 1201 of this title, or the Wlfare and
Pensi on Pl ans Di scl osure Act, or for the purpose of
interfering with the attainnent of any right to which such

10



partici pant may becone entitled under the plan, this

subchapter, or the Wl fare and Pension Plans Di scl osure Act.
29 U.S. C 81140. To establish liability for interference with
benefits under ERI SA 8510, a plaintiff nust prove that the
defendant directly intended and took deliberate steps to

interfere with protected rights. Gavalik v. Continental Can Co.,

812 F.2d 834, 851, 856 (3d Cir. 1987). In the Third Crcuit,
suits based on 8510 are “limted to actions affecting the

enpl oyer -enpl oyee rel ationship.” Fischer v. Phila. Elec. Co., 96

F.3d 1533, 1543 (3d Gr. 1996).

In Count 111, Plaintiff alleges that CorSolutions interfered
with her reception of benefits in violation of ERI SA 8510 by
breaching its fiduciary duties, termnating her enpl oynent,

di srupting the admnistration of her claim directing Plan
admnistrators to deny her claim and failing to produce the
admnistrative record of her claim (Conplaint, Y 88-93).
However, Plaintiff fails to provide any specific information
regardi ng Jefferson’s conduct, except nerely alleging that
Jefferson “knowi ngly participated and conspired in CorSol utions’
interference with Plaintiff’s ERISA rights.” (Conplaint,  94).

Plaintiff presents no facts fromwhich a reasonable jury
could find that Jefferson interfered with Plaintiff’s enpl oyer-
enpl oyee relationship in violation of ERI SA 8510. Plaintiff

contends that summary judgnment is inappropriate pending further

11



di scovery regarding Jefferson’s state of mnd. This Court,
however, finds the overwhel m ng | ack of evidence denonstrating
Jefferson’s interference with Plaintiff’s enploynent relationship
sufficient to warrant summary judgnent. Absent conduct affecting
the enpl oynent rel ationship, Jefferson’s nental state is

i nconsequential. Accordingly, this Court grants Jefferson’s
Motion for Summary Judgnent as to Count [11.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

SUSAN ONENS- WOLKOW CZ :
Plaintiff, ) ClVIL ACTI ON

vs. : NO. 05- CV- 277
CORSCLUTI ONS MEDI CAL, | NC. ,
HUMANA | NSURANCE COVPANY,
JEFFERSON Pl LOT FI NANCI AL
| NSURANCE COVPANY, and
CORSOLUTI ONS EMPLOYEE VELFARE
BENEFI TS PLAN
Def endant s
VS.
UNUM LI FE | NSURANCE COVPANY

OF AVERI CA
Third-party def endant

ORDER

AND NOW this 30th day of June, 2005, upon consi deration of
Def endant Jefferson’s Mdtion for Summary Judgnent as to
Plaintiff’s Conplaint (Doc. No. 19), and Plaintiff’s response
thereto (Doc. No. 23), it is hereby ORDERED that the Mdtion is
GRANTED and Judgnent as a matter of lawis entered in favor of
Def endant Jefferson Pilot Financial |Insurance Conpany and agai nst

Plaintiff in no anpunt.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN ONENS- WOLKOW CZ :
Plaintiff, ) ClVIL ACTI ON

vs. : NO. 05- CV- 277
CORSCLUTI ONS MEDI CAL, | NC.
HUMANA | NSURANCE COVPANY,
JEFFERSON Pl LOT FI NANCI AL
| NSURANCE COVPANY, and
CORSOLUTI ONS EMPLOYEE VELFARE
BENEFI TS PLAN
Def endant s
VS.
UNUM LI FE | NSURANCE COVPANY

OF AVERI CA
Third-party def endant

ORDER

AND NOW this 30th day of June, 2005, upon consideration of
Def endant Jefferson’s Mdtion for Summary Judgnent as to Unumis
Counterclaim (Doc. No. 28), and Unumi s response thereto (Doc. No.

30), it is hereby ORDERED that the Mdtion is DENIED AS MOOT. !

! Due to this Court’s decision to grant Jefferson’'s Mdtion
for Summary Judgnment as to all Counts of Plaintiff’s Conplaint,
this Court now denies as noot Jefferson’s Mdtion for Summary
Judgnent agai nst Unumis Counterclaim In order to be
justiciable, a suit nust remain alive throughout the course of
litigation. Mirphy v. Hunt, 455 U S. 478, 481 (1980). The
primary question determ ning nootness is whether the dispute
remains justified by a sufficient prospect that a decision wll

i npact the parties. 1d. A determnation of npotness is an
“intensely factual inquiry.” Int’l Brotherhood of Boil ernmakers
v. Kelly, 815 F.2d 912, 915 (3d Cir. 1987)(quoting Haitian

Ref ugee Center v. Gviletti, 503 F. Supp. 442, 463 (S.D. Fla.
1980). Thus, a notion for summary judgnent may be deni ed as noot
where the district court has previously resol ved the rel evant




BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.

factual disputes. See, Jersey Central Power & Light Co. v. N.J.,
772 F.2d 35, 39 (3d G r. 1985) (expl ai ni ng how vari ous changed
ci rcunst ances nay render an issue noot).

The factual issues being disputed by Jefferson and Unum are
synonynmous with those previously adjudicated by this Court
regardi ng Jefferson and Plaintiff. Specifically, Unum s
Counterclaimis based on the assertion that Jefferson acted as a
Plan fiduciary. 1In deciding Jefferson’s Mdtion for Summary
Judgnent as to Plaintiff’s Conplaint, however, this Court found
i nsufficient evidence fromwhich a reasonable jury could find
that Jefferson acted as a Plan fiduciary. Mreover, Unumfails
to provide additional evidence raising further factual disputes.
Thus, because the factual issues raised in Unum s Counterclaim
and Jefferson’s subsequent Mdtion for Summary Judgnent have
previ ously been resolved by this Court, the Mdtion is denied as
noot .




