IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMCO UKRSERVI CE & : ClVIL ACTI ON
PROVPRI LADAMCO :
V.
AMERI CAN METER COVPANY : NO. 00- 2638
MEMORANDUM
Dal zel |, J. June 29, 2005

Plaintiffs Anrco Ukrservice and Pronpril adanco are

Ukr ai ni an corporations seeking over $200 mllion in damages for
the breach of two alleged joint venture agreenents. They claim
that these agreenents obligated defendant Anerican Meter Conpany
("AMCO') to provide themw th all of the gas neters and rel ated
pi ping they could sell in republics of the former Soviet Union.*!
Trial is set to begin July 19, 2005, and before us are
plaintiffs' notions to preclude two expert w tnesses -- Rebecca

Rani ch and Philip Kozloff -- fromtestifying for AMCO W shall

partially grant the Ranich notion and deny the Kozl off notion.

A. Legal Overvi ew

Federal Rule of Evidence 702 governs the adm ssibility
of expert testinony:

If scientific, technical, or other specialized
know edge will assist the trier of fact to
understand the evidence or to determne a fact in
issue, a witness qualified as an expert by

know edge, skill, experience, training, or
education, may testify thereto in the formof an

! For a nore conprehensive history of this far from

guoti di an contractual dispute, see Anto Ukrservice v. Anerican
Meter Co., 312 F. Supp. 2d 681, 683-85 (E.D. Pa. 2004).




opinion or otherwse, if (1) the testinony is
based upon sufficient facts or data, (2) the
testinony is the product of reliable principles
and nethods, and (3) the witness has applied the
principles and nethods reliably to the facts of
t he case.

1d.? In Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589

(1993), the Suprene Court observed that Rule 702 "clearly
contenpl ates sone degree of regulation of the subjects and

t heori es about which an expert may testify." The Court held that
"[ p] roposed testinony nust be supported by appropriate
validation--/j.e., 'good grounds,' based on what is known. In
short, the requirenment that an expert's testinony pertain to
‘scientific know edge' establishes a standard of evidentiary
reliability.” 1d. at 590. The Court further held that Rule 702
requires that expert testinony help the fact-finder understand

t he evidence or determne a fact in issue. 1d. Based on these
t eachi ngs, our Court of Appeals has held that Rule 702 enbodies a
"trilogy of restrictions on expert testinony: qualification,

reliability and fit." Schneider v. Fried, 320 F.3d 396, 404 (3d

Gir. 2003).°

2 As the proponent of expert testinmony, AMCO nust

establish the adm ssibility of its experts' opinions by a

preponderance of the evidence. 1n re Paoli Railroad Yard PCB
Litig., 35 F.3d 717, 744 (3d Cr. 1994).

3

Qur Court of Appeals has enphasized that, in sonme
cases, especially when ruling on a sunmary judgnent notion,
district courts should hold an in limne hearing to determ ne
reliability. Padillas v. Stork-Ganto, Inc., 186 F.3d 412, 417
(3d Gir. 1999). The concern in holding such a hearing is that
the court should have access to a detailed factual record at the
evidentiary stage. Hines v. Consol. Rail Corp., 926 F.2d 262,
272 (3d Cr. 1991). Nonetheless, an in limne hearing is not
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Rul e 702 requires that expert testinony "fit" issues in
the case. To "fit," the expert's testinony nust "assist the
trier of fact to understand the evidence or to determ ne a fact
in issue." Daubert, 509 U.S. at 591. In other words, the

expert's opinion nust help the fact-finder discover truth by

tending to prove or disprove a consequential fact. See Inre TM
Litig., 193 F.3d 613, 670 (3d G r. 1999). Thus, there nust be a

"connection between the expert opinion offered and the particul ar

di sputed factual issues in the case.”" |d.; see also Yarchak v.

Trek Bicycle Corp., 208 F. Supp. 2d 470, 496 (D.N.J. 2002);

Magi strini_v. One Hour Martinizing Dry Ceaning, 180 F. Supp. 2d

584, 595 (D.N.J. 2002).

To qualify as an expert under Rule 702, a w tness nust
have sufficient know edge, skills, and training. Specifically,
the witness nust have "specialized know edge regarding the area
of testinmony” in the formof "practical experience [or] academ c

training and credentials.” MWaldorf v. Shuta, 142 F.3d 601, 625

(3d Gr. 1998) (quoting Am_ Tech. Res. v. United States, 893 F. 2d

651, 656 (3d Cr. 1990)). Wiile we nust interpret the

speci al i zed know edge requirenent "liberally,” id., at a m ninmm

requi red, and whether to hold one is entrusted to the district
court's sound discretion. Padillas, 186 F.3d at 418.

Here, we decline to hold such a hearing and make three
observations. First, plaintiffs filed this notion in |limne
about a nmonth before trial, over a year after summary judgnent
practice expired. Second, no party requested a hearing. Last,
because the parties extensively briefed these i ssues and appended
exhibits, we are satisfied that the factual record wll enable us
to make an informed deci sion



"a proffered expert witness . . . nust possess skill or know edge

greater than the average layman.” 1d. (quoting Aloe Coal Co. v.

dark Equip. Co., 816 F.2d 110, 114 (3d Gr. 1987)).

An expert's opinionis reliable if it is "based on the
"met hods and procedures of science' rather than on 'subjective

bel i ef or unsupported specul ation'; the expert nust have 'good

grounds' for his or her belief.” 1n re Paoli Railroad Yard PCB
Litig., 35 F.3d 717, 742 (3d Cir. 1994) (quoting Daubert, 509

U S at 590).* Wiile often applied to scientific testinony,
Daubert's reasoning applies wth equal force to nonscientific

testinony. See Kunho Tire Co., Ltd. v. Carmchael , 526 U. S. 137,

141 (1999). Because it is usually inpossible to subject
nonscientific theories to experinentation, a district court

shoul d concentrate on the expert's experience, rather than

4 The Suprene Court and our Court of Appeals have
enunerated factors we may consider in evaluating the reliability
of scientific testinony:

(1) whether a nethod consists of a testabl e hypothesis;
(2) whether the nethod has been subject to peer review,
(3) the known or potential rate of error; (4) the

exi stence and mai ntenance of standards controlling the
techni que's operation; (5) whether the nmethod is
generally accepted; (6) the relationship of the

techni que to net hods whi ch have been established to be
reliable; (7) the qualifications of the expert w tness
testifying based on the nethodol ogy; and (8) the non-
judicial uses to which the nmethod has been put.

Paoli, 35 F.3d at 742 n.8. These factors are "non-excl usive,"
i.e., acourt need not apply each or even nbst to every case.
El cock v. Kmart Corp., 233 F.3d 734, 746 (3d Cr. 2000).

I nstead, the court nust tailor its inquiry to the facts before
it. See Kumho Tire Co., Ltd. v. Carm chael , 526 U S. 137, 152
(1999).
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nmet hodol ogy. 1d. at 152; see also Ctowey v. Chait, 322 F. Supp.

2d 530, 539 (D.N.J. 2004); ProtoComm Corp. v. Novell Advanced

Servs., Inc., 171 F. Supp. 2d 473, 477 (E.D. Pa. 2001); Voilas v.

General Mdtors Corp., 73 F. Supp. 2d 452, 461 (D.N. J. 1999).

We now apply these principles.

1. Rebecca Rani ch

AMCO of fers Rebecca Ranich as an expert on Ukraine's
busi ness environnent in the late 1990's. She has a Masters of
Busi ness Adm ni stration degree as well as an undergraduat e degree
in Russian and East European Studies.® During the 1990's, Ranich
transacted and managed many busi ness deals in the Commonweal t h of
| ndependent States (the "C. 1.S."), ® many of which related to oil
and gas pipelines. During this period, for exanple, she
negoti ated and then oversaw an oil and gas pipeline joint venture
between a Russian entity and her Anerican enployer, M chael Baker
Corporation. On another occasion, Ranich directed a feasibility

study and project design of Sakhalin Il, an oil and gas

° Ranich is fluent in Russian and proficient in various

Sl avi ¢ | anguages.

6 The C.1.S. is a confederation consisting of twelve of
the fifteen forner Soviet republics, the exceptions being the
three Baltic states, Estonia, Latvia, and Lithuania. See Centra
Intelligence Agency, The Wrld Factbook, App. B, at
http://ww. odci . gov/ci al/ publications/factbook/appendi x/ appendi x-b
.htm (last visited June 23, 2005). While, froma historical
point of view, one could viewthe C1.S. as the Soviet Union's
successor, it is nore akin to the European Union because it is a
coordi nati ng body, not a sovereign state unto itself.
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expl oration project in the Sea of Ckhostsk.’ After Ranich |eft

M chael Baker in 1999, she advised clients transacting business

inthe C1.S."s oil and gas industries. Most notably, she hel ped

negotiate a $2.5 billion pipeline that supplied gas fromeastern

Tur knmeni stan to consuners in Turkey, Azerbaijan, and Georgi a.
AMCO proposes that Ranich testify about eight topics:

(1) Wat were the risks for American conpani es seeking
to do business in the states of the former Soviet Union
-- particularly Wkraine -- in 1997 and 19987

(2) Was Anerican Meter acting reasonably and
responsi bly in treading cautiously and carefully before
becom ng involved in a major investnent in the forner
Sovi et Union, particularly in Ukraine?

(3) What was the state of Western investnent in
Ukraine in 1997 and 1998 -- particularly in the energy
i ndustry?

(4) VWhat topics or issues would | expect to see

i ncl uded or covered in an agreenent for an Anerican
conmpany to forma joint venture with a Ukrainian
conpany to do future business in the fornmer Sovi et
Uni on, including Ukraine?

(5) Do the two alleged joint venture contracts at
issue in this case contain the necessary provisions
(both in formand in substance) that an American
conpany woul d need and expect to include in a contract
to forma joint venture with a Ukraini an conpany?

(6) Do | have an opinion on the bona fides or
legitimacy of the six alleged contracts between Anto
Ukr servi ce or Pronpiladanto, on the one hand, and
several Ukrainian custonmer entities, on the other hand?

(7) Based on ny review of the docunents and the

! The Sea of Okhostsk is part of the western Pacific

Ccean, lying off the southern coast of Siberia and between the
Kanthat ka Peni nsul a and the Russo-Japanese Kuril e Islands.

See The Sea of Okhotsk, WKkipedia, at
http://en.w ki pedi a. org/ wi ki / Sea_of _Ckhotsk (last visited June
23, 2005).
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deposition testinony, and based on ny experience of the
ways i n which business is conducted in the former
Sovi et Union, how well did Sinon Friedman serve the
interests of Anerican Meter in guiding Anerican Meter
to a potential business deal in Wkraine and the forner
Sovi et Uni on?
(8) Do | have any observations or conments on Brian
Sul l'ivan's Decenber 1, 2004 expert report on the
plaintiff's potential damages, particularly with regard
to the report's assunptions about the state of the
Ukr ai ni an econony in the late 1990's, the |evel of
western investnent in Ukraine in the |ate 1990's and
the ability of the plaintiffs to successfully exploit
any potential market opportunities in Ukraine and the
former Soviet Union?

Pl.s'" Mot., Ex. A at 1-2.

We conclude that these eight topics, two -- two and
seven -- do not "fit" because Ranich's testinony would not help
the jury. Further, Ranich is unqualified to testify about the
eighth topic. W shall permt Ranich to opine on the remaining
five subjects because her testinony will aid the jury, and she is
qualified to testify reliably.

a. Ft

Here, no connection |links the second and seventh
proposed topics with any disputed i ssue. Fundanentally, the
parties dispute (1) whether the two alleged joint venture
agreenents and six all eged sal es agreenents bound AMCO, (2) if
so, whet her AMCO breached any agreenent; and (3) what damages
plaintiffs incurred because of AMCO s al |l eged breaches. The
second and seventh proposed topics have no bearing on any of
t hese i ssues. The second topic, whether AMCO s cautious foray

into the Ukrainian market was reasonable, sinply does not tend to
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prove or disprove that AMCO breached any valid contract or, if it
did, what damages resulted. Simlarly, the seventh topic, how
wel|l Sinmon Friedman served AMCO s interests, also touches no
material fact. Regardless of how well he served AMCO Friednman
ei ther contractually bound AMCO or he didn't: the quality of his
performance was irrel evant.

As for the eighth topic (i.e. Ranich's inpressions
about Brian Sullivan's damage assessnent) her inpressions woul d
aid the jury if she were qualified to give them As we concl ude
bel ow, however, she is unqualified, and her testinony would thus
confuse or mslead -- rather than aid -- the jury.

In contrast to the second, seventh, and eighth topics,
Rani ch' s proposed testinony about the other five would aid the
jury. The first and third topics (i.e., the risks Wstern
busi nesses faced in Ukraine in the late 1990's and the state of
Western investnent there at that tinme) will contextualize the
evidence. Also, these topics will help the jury deci de whet her
the all eged joint venture agreenents were binding contractual
obligations or non-binding statenents of intent. The collective
wi sdom West ern busi nesses had anmassed about the Ukraini an mar ket
by the late 1990's m ght affect the Iikelihood that Prendergast
et al. acted knowingly. This know edge would, in turn, affect
the |ikelihood that the parties' mnds net.

The fourth and fifth topics -- the terns Ranich woul d
expect to see in the joint venture agreenents and whether they in

fact had these terns -- would also aid the jury. Like
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international joint venture agreenents, Western-Ukrainian joint
venture agreenents tend to follow certain patterns and have
certain characteristics far outside the jury' s commbn experience.
Thus, if the alleged joint venture agreenents in this case
resenbl e bi ndi ng ones forged between Western and Ukrai ni an

busi nesses during the late 1990's, the docunents were nore |ikely
bi nding contracts. Conversely, the nore they diverged fromthe
norm the jury could find it nore likely that they sinply
predicted the parties' future intent.

The sixth topic, Ranich's opinion about the |egitinacy
of the six alleged sales contracts, could help the jury neasure
damages. |If the jury concludes that AMCO breached its
obligation, then it nust neasure lost profits. |If the six sales
contracts were invalid, however, then plaintiffs | ost nothing

because they had nothing to enforce. ®

b. Qualifications and Reliability

Rani ch's professional experiences® inthe C.1.S. in the
late 1990's qualify her to testify reliably about five of the

eight topics. W begin with the first and third, i.e., the risks

8 O course, the mere fact that Ranich will opine on an

ultimate issue in the case does not render her proposed testinony
i nadm ssible. See Fed. R Evid. 704(a).

o Wil e we focus on Ranich's professional experiences,
she al so has strong academ c credentials. She graduated from
Nort hwestern University with a degree in Russian and East
Eur opean Studi es, and she has a Master's Degree in business
adm ni strati on.
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Western conpani es faced and the state of Western investnent in
Ukraine during the late 1990's. In the 1990's, on behal f of
M chael Baker Corporation, Ranich did nmany busi ness deals in the
C.1.S. The very risks that confronted her own conpany -- such as
political instability and currency deval uation -- confronted
ot her Western conpanies. Moreover, fromdirecting projects in
Ukrai ne and advising clients entering C.1.S. countries, Ranich
natural ly | earned about the general state of Wstern investnent.
Turning to the fourth, fifth, and sixth topics, Ranich
is specialized to address these as well. These topics
essentially require Ranich to opine on the legitimacy of the
al l eged agreenents in this case by conparing themto the
agreenents that she saw between Western and Ukrai ni an busi nesses
in the 1990's. From her experiences, Ranich has the firsthand
know edge that, say, an academi c would | ack about the terns
Western parties generally incorporated into joint venture
agreenments with Wkrainian firns. |In her expert report, for
exanpl e, she noted that, "Because of the many difficulties of
doing business in the region . . . [i]n every case of which | am
aware, all |egal agreenents were prepared in both English and the
| ocal | anguage (Russian, Kazakh, Ukrainian, Georgian, etc) and in
each instance the governing | anguage was decl ared as English."
Pl.s'" Mdt., Ex. A at 2. Mreover, Ranich having herself
negoti ated an oil and gas pipeline joint venture — an obviously
prodi gious enterprise -- it is hard to i magi ne soneone nore

qualified to discuss the key provisions that one shoul d expect to
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see.
As for the eighth topic (i.e., the assunptions
underlying Brian Sullivan's damage assessnent) AMCO has failed to
denonstrate that Ranich is qualified to testify reliably. AMO
of fers no evidence suggesting that Ranich has formal training in
econom cs. Furthernore, AMCO points to no evi dence suggesting
t hat her experiences negotiating and nmanaging mcro transactions
gave her hands-on know edge sufficient to attack Sullivan's
macr oecononi ¢ assunpti ons. *°
While we shall permt Ranich to testify about five of
the eight topics that AMCO proposes, we shall prohibit her nerely
from sunmmari zing facts, docunents, or others' depositions. Such
testinony cones "dangerously close to usurping the jury's
function” and "inplicates Rule 403 as a 'needl ess presentation of

cunmul ati ve evidence' and 'a waste of tine."" Cow ey v. Chait,

322 F. Supp. 2d 530, 553 (D.N.J. 2004) (citing United States v.

Dukagjini, 326 F.3d 45, 54 (2d Gr. 2003)).

Further, we shall not allow Ranich to speculate. Sone
of Ranich's expert report is pure speculation. For exanple, she
suggests that, because Friedman did not present the six sales
contracts to AMCO until July 30, 1999, over a year after their
al | eged execution, Friednman nust have forged them Pl.s' Mdt.,

Ex. A at 31. Simlarly, she clainms that, during his deposition,

10

In any event, in light of the fact that AMCO al r eady

pl ans to propound an expert, Dr. Sanuel Kursh, to rebut
Sullivan's views, Ranich's testinobny -- to the extent it would be
reliable -- would be cunulative. See Fed. R Evid. 403.
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Prendergast "seened or pretended to be quite unaware of the
ranpant, everyday nethods of manipul ati on and soneti nes deceit
that perneated the region.” 1d. at 28. The inferences Ranich

draws to formthese conclusions flow fromeither subj ecti ve

bel i ef or unsupported speculation.'” |In re Paoli Railroad Yard

PCB Litig., 35 F.3d 717, 742 (3d G r. 1994) (quoting Daubert, 509

US at 590). At trial, Ranich shall not specul ate, and counse

must underlie all of her testimony with a solid foundation. *

2. Philip Kozl off

AMCO offers Philip Kozl off as an expert in
international credit transactions. He has forty-five years of
busi ness experience and spent fifteen years as a nenber of
Citibank's Credit Policy Commttee. From 1986 to 1995, he
oversaw Citi bank's commercial |ending to European firns,

i ncl udi ng ones in Wkraine.
AMCO proposes that Kozl off testify about whether (1) it
was reasonable for AMCO to accept credit risk in its alleged

deals with plaintiffs; (2) it was reasonable for AMCO to request

H Plaintiffs conplain that Ranich's proposed testinony

about corruption in Ukraine anbunts to ethnic stereotyping that
the Court of Appeals for the Ninth Grcuit condemmed in Jinro
Am, Inc. v. Secure Invs., Inc., 266 F.3d 993 (9th Cr. 2001).
Jinro is distinguishable because, while the expert in that case
cited no "enpirical evidence or studies to support his sweeping

i ndi ctment of the Korean business community,” id. at 1006, Ranich
supports her proposed testinony with the findings of Transparency
International ("T.1."), a non-governnental organization that

nmoni tors corruption throughout the world. O 146 countries in
T.1.'s 2004 rankings, 1 being the |east-corrupt, Ukraine placed
an inpressive 122. Pl.s' Mt., Ex. A at 13.
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reasonabl e assurances that plaintiffs would pay for goods they
received; and (3) the alleged joint venture agreenents in this
case are binding contractual obligations or non-binding

statenments of intent. W find that all three topics "fit" and

that Kozloff is qualified to testify about each reliably.

a. Fit

Here, the first and third topics unquestionably "fit."
The first -- whether it would have been reasonable for AMCO to
accept credit risk inits alleged dealings with plaintiffs --
bears on whether the parties fornmed binding contracts or instead
non-bi ndi ng statenents of intent. If it would have been
| udi crous for a sophisticated conpany |ike AMCO to accept the
credit terns it allegedly accepted, there is a higher likelihood
that AMCO did not agree to those terns. Simlarly, the third
topic, whether the alleged joint venture agreenents foll ow
standard patterns, also would aid the jury. Because Kozl of f
woul d testify that the docunments in question diverge fromthe
norm his testinony would support AMCO s claimthat the docunents
were really just non-binding statenents of intent.

The second topic -- whether it was reasonable for AMCO
to request assurances that plaintiffs would pay -- is slightly
trickier. Under Pennsylvania' s Commercial Code, when a seller
reasonably feels insecure about the buyer's ability to pay, the
seller may in witing demand adequate assurance of paynent. 13

Pa.C.S. A. 8§ 2609(a). Until it receives such assurance, the
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sell er may suspend performance, id., and, if thirty days el apse
and it still receives no assurance, the seller is excused from
performng. 1d. 8§ 2609(d). AMCO clains that it repeatedly
demanded assurance that plaintiffs could pay for the goods they
woul d recei ve and backed out only when plaintiffs failed to
assuage its doubts. See Def.'s Sur-Reply, at 5.

The parties squabbl e about whet her AMCO can assert this
defense at trial because, in its answer, AMCO never pleaded it as
an affirmati ve defense. Before we address this dispute, we
enphasi ze that, if AMCO can assert this defense, Kozloff's
testinony clearly would aid the jury. Wether Section 2609(a)
excused AMCO s performance hi nges on whet her AMCO r easonably
sought assurance; therefore, Kozloff's expert opinion on the
reasonabl eness of AMCO s grounds would "fit" the facts of this
case.

Turning to the parties' dispute, plaintiffs argue that
AMCO s failure to plead reasonable insecurity! as an affirmative
def ense precludes it fromasserting the defense at trial. ™
Under Fed. R Cv. P. 8(c), a party nust plead all affirmative
defenses in its answer. In diversity cases, if state courts
treat a matter as an affirmati ve defense, federal courts defer

See Charpentier v. Godsil, 937 F.2d 859, 863 (3d Gr. 1991).

12 We shall call the Section 2609 defense "reasonabl e
i nsecurity."”

13 Surprisingly, neither party chose to cite |egal

authority on this issue.
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Wi |l e Pennsylvania Rule of G vil Procedure 1030(a) provides a
list of affirmative defenses, the list is non-exclusive and, in
any event, excludes reasonable insecurity.

To determ ne whether reasonable insecurity is an

14

unenunerated affirmati ve def ense, we | ook to Pennsyl vania | aw,

whi ch distinguishes affirmative defenses®™ from other denials by
the fact that "affirmative defense[s] will require the avernent

n 16

of facts extrinsic to the plaintiff's claimfor relief. Moor e

V. Kulicke & Soffa Indus., Inc., 318 F.3d 561, 567 (3d G r. 2003)

(citing 5 Standard Pennsylvania Practice 2d 8 26.51 (2001)). In
Fal ci one v. Cornell School District, 557 A 2d 425, 428 (Pa. Super.

1989), for exanple, the Superior Court of Pennsylvania held that
rescission is an affirmati ve defense to breach of contract. 557
A 2d 425, 428 (Pa. Super. 1989). The court reasoned that,
because rescission requires the defendant to plead facts outside
t hose one would plead to claimbreach of contract, the defense is
"extrinsic to the plaintiff's claimfor relief.” 1d.

Here, the anended conpl aint never discusses -- |et

14 I n our independent research, we found no case

addr essi ng whet her, under Pennsylvania |aw, reasonable insecurity
is an affirmati ve defense.

15 Pennsyl vani a courts call affirmative defenses "new
matter." See Pa. R Cv. P. 1030(a).

16 In other words, an affirmative defense is a matter
which "taking all of the allegations in the conplaint to be true,
is nevertheless a defense to the action.” Pisiechko v.

D addorio, 326 A 2d 608, 610 (Pa. Super. 1975) (quoting 4 Standard
Pennsyl vania Practice § 110 (1955)).
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al one even nentions -- that AMCO demanded assurance from
plaintiffs. Thus, |like rescission in Falcione, reasonable
insecurity here requires AMCO to prove extrinsic facts. In his
deposition, Harry Skilton, AMCO s President, described these
extrinsic facts. He testified that, when in June or July of 1998
he | earned that AMCO was about to send goods to plaintiffs, he
i nquired about their ability to pay. Def.'s Sur-Reply, Ex. D, at
122-25. When Skilton concluded that plaintiffs failed to assure
hi m adequately, he term nated the parties' relationship. |d.
These facts fall conpletely outside those that plaintiffs pleaded
in their conplaint; consequently, AMCO s defense is an
affirmati ve one.

Wil e we coul d concl ude that AMCO wai ved this defense,
under Fed. R Gv. P. 15(a), a court may allow a party to anend a
responsi ve pleading to include an affirmative defense, and "l eave
shall be freely given when justice so requires.” Qur Court of
Appeal s has denonstrated a willingness to grant defendants | eave
to add affirmative defenses to their answer, and unless the
opposi ng party will be prejudiced, |eave to anend should

general ly be allowed. See Charpentier v. Godsil, 937 F.2d 859,

863-84 (3d CGir. 1991); Heyl & Patterson Int'l Inc. v. F.D. Rich

Hous., 663 F.2d 419, 425-27 (3d Gr. 1981). Here, plaintiffs
point to no prejudice that will flow from AMCO anending its

answer to include reasonable insecurity as an affirmative
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defense.' Furthernore, their notion to preclude Kozl off from
testifying denonstrates that they read his report, which expounds
on whet her AMCO reasonably denmanded assurance, as notifying them
| ong ago that AMCO m ght assert this defense. Consequently, we
shall grant AMCO | eave to anend its answer and conditionally

conclude that Kozloff's testinony will aid the jury.

b. Qualifications and Reliability

Kozl off is qualified to testify, and we are confi dent
that he will do so reliably. Kozloff worked in business for
forty-five years, sat on Ctibank's Comercial Credit Policy
Commttee for fifteen years, and directed Citibank's commerci al
I ending in Europe for nine years. Fromthese experiences, he
gai ned much know edge about international commercial | ending
practices. For exanple, in his expert report, Kozloff enphasized
that, generally, a manufacturer will rely on a network of
whol esal ers to buy bulk quantities and then hold the product in
inventory until it ships it to the end-consuner. Pl.s" Mt., Ex.
B, at 3. This kind of specialized know edge qualifies Kozloff to
anal yze whether it was reasonable for AMCO to accept credit risk
inits alleged deals with plaintiffs.

Kozl of f's knowl edge al so enabl es hi mto coment

intelligently on whether it was reasonable for Skilton to request

1 Plaintiffs also point to none of the other Foman v.

Davis factors, such as bad faith, undue delay, or futility. 371
U S 178, 182 (1962).

-17-



plaintiffs to assure himthat they would performtheir part of
the bargain. Wen Kozl off had to decide whether it was safe for
Citibank to extend credit to a foreign business, he would have
had to anal yze many of the sane factors Skilton had to analyze to
deci de whether to demand assurance fromplaintiffs. Further,
having directed Citibank's comercial |ending in Europe for nine
years, Kozl off woul d have | earned the unique risks posed by
extending credit to a foreign entity, such as currency

deval uation, legal uncertainty, and political instability.

Last, because Kozl of f oversaw Citibank's | endi ng
practices in Europe -- and, nore to the point, in Wkraine -- from
1986 to 1995, he learned the "patterns” that international joint-
venture agreenents typically follow [d. at 10. He notes, for
exanple, that international joint venture agreenents are usually
witten in English, rather than an "obscure" |anguage such as
Ukrainian. [d. In another part of his report, Kozl off
underscores that international joint venture agreenents generally
specify the type of currency the buyer nmust pay the seller. 1d.
at 14. This kind of specialized know edge denonstrates that
Kozl of f will reliably address whether the all eged agreenents were

contracts or statenents of intent.

B. Concl usi on

For the reasons articul ated above, we shall grant in
part plaintiffs' notion to preclude Rebecca Ranich's testinony

and deny their notion to preclude Philip Kozloff's testinony.

-18-
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMCO UKRSERVI CE et al . ) ClVIL ACTI ON
V.
AVERI CAN METER CO. et al. ) NO. 00-2638
ORDER

AND NOW this 29th day of June, 2005, upon consideration of
plaintiffs' notions to preclude the testinony of Rebecca Ranich
and Philip Kozloff (docket entry # 99), defendant's response
(docket entry # 110), plaintiffs' notion to file a reply and
attached reply (docket entry # 115), and defendant's notion to
file a sur-reply and attached sur-reply (docket entry # 119), and
for the reasons enunciated in our Menorandum it is hereby
ORDERED t hat :

1. Plaintiffs' notion to preclude the testinony of Rebecca
Rani ch is GRANTED I N PART and DEN ED | N PART;

2. Ranich is PRECLUDED fromtestifying about the second,
seventh, and eighth topics identified on pages one and two of her

expert report;*®

®Rani ch may, however testify about the other five topics.



3. Plaintiffs' notion to preclude the testinony of Philip
Kozl of f is DEN ED,

4, By July 8, 2005, defendants shall FILE an anended
answer to the anmended conplaint that asserts reasonabl e
insecurity as an affirmative defense;

5. Plaintiffs' notion to file a reply i s GRANTED,

6. The Cerk shall DOCKET the reply attached to
plaintiffs' notion to file a reply;

7. Defendant's notion to file a sur-reply is GRANTED; and

8. The C erk shall DOCKET the sur-reply attached to

defendant's notion to file a sur-reply.

BY THE COURT:
S/ Stewart Dal zel |

Stewart Dal zell, J.
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