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BACKGROUND

On May 26, 2004, a federal grand jury indicted John
Hevener, Jr. (“Defendant”) on two counts of mail fraud, in
violation of 18 U S.C. § 1341 (doc. nos. 1 and 34).! According
to the indictnment, Defendant engaged in a schene to defraud by
obt ai ni ng noney and property through neans of false and
fraudul ent pretenses, representations, and prom ses. For this
schene, Defendant, a self-enployed public accountant,? convi nced

some of his accounting clients and their relatives (the “clients”

. The original indictnent was filed on May 26, 2004 (doc.
no. 1), and a superseding indictnment was filed on February 23,
2005 (doc. no. 34). The only difference between the original
i ndi ctment and the superseding indictnment is the description of
the Count One mailing. |In the original indictnment, the Count One
mai | i ng was described as a “[l]etter transmtting IRS Form 1099
falsely representing interest earned in 1998 of $5,768.84."
Indictnent  38. In the superseding indictnment, the Count One
mailing is described as a “[l]etter responding to [a] request for
repaynent of loan.” Superseding Indictnment § 38. The Court wll
use the term“indictnment” to refer to the supersedi ng indictnent.

2 Def endant is not a certified public accountant.



or the “victims”)--Edward and Ida Ream (the “Reams”), Polly and
Edward Haldeman (the “Haldemans”), Gregory and Gladys Stauffer
(the “Stauffers”), and Betty and Kenneth Sheetz (the “Sheetzes”)-
-to invest noney with himby fal sely prom sing high rates of
return and a secure principal. Through the use of corporate
entities that he controlled or owned, ® Defendant disguised his
pur pose for collecting noney fromthese clients. 1In total, the
clients gave Defendant $753,000. To mnimze the victins’
suspi ci ons, Defendant used noney given to himfromcertain
victinms to pay other victins “quarterly interest paynents.”
Def endant al so inforned the victins, either by mailing them
prom ssory notes or by contacting themon the tel ephone, that
they had earned interest on their investnents, when in fact they
had not. In furtherance of his schene, Defendant nuiled Internal
Revenue Service Forns 1099 (Interest Incone) to the victins,
falsely representing their earned interest incone on their
i nvestnments.

The grand jury charged Defendant with two counts of
mai | fraud. These counts were predicated on two |etters that

Def endant knowi ngly mail ed or caused to be delivered by mail:

3 These entities included United Equity & Leasing
Cor poration and Fujibanc, N A, which Defendant clainmed was a
bank, but in fact was a Panamani an corporation that Defendant
acqui r ed.



(1) aletter to the Reans, dated August 25, 1999, and (2) a
letter to the Stauffers, dated June 13, 2000.

After a five-day trial, the jury returned a guilty
verdi ct agai nst Defendant on both counts.* At a hearing on My
24, 2005, the Court considered Defendant’s post-trial notion for
judgnent of acquittal or, in the alternative, a newtrial (doc.
nos. 47 (original) and 54 (supplenental)). The notion was denied
fromthe bench, and an Order soon followed (doc. no. 64). This

menor andum sets forth the basis of the Court’s deci sion.

1. DI SCUSSI ON

A. Motion for Judgnent of Acquittal

Pursuant to Federal Rule of Crim nal Procedure 29,
Def endant noves for judgnent of acquittal on both charged counts,
chal l enging the sufficiency of the evidence produced by the
Government at trial. More specifically, Defendant contends that
no reasonable jury could have concluded that: (1) Defendant
possessed the specific intent to defraud, or (2) the actual
mai | ings furthered the all eged schenme to defraud. These

contentions are without nmerit.

4 At the close of the Governnent’s case, defense counse
moved for judgnment of acquittal, pursuant to Federal Rule of
Crimnal Procedure 29. The Court denied the notion. Defense
counsel renewed the notion for judgnent of acquittal after the
defense rested, but the Court ruled that the case would go to the
jury. The jury convicted Defendant on both counts of mail fraud.
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As Rule 29 provides, “[a] defendant may nove for a
j udgnent of acquittal, or renew such a notion, within 7 days
after a guilty verdict or after the court discharges the jury,
whi chever is later, or wwthin any other tinme the court sets
during the 7-day period.” Fed. R Cim P. 29(c)(1). Wen
considering a post-trial notion for judgment of acquittal, the
district court “nust review the evidence in |light nost favorable
to the verdict, and nust presune that the jury has properly
carried out its functions of evaluating credibility of w tnesses,
finding the facts, and drawing justifiable inferences.” United

States v. Coleman, 811 F.2d 804, 807 (3d G r. 1987) (quoting

United States v. Canpbell, 702 F.2d 262, 264 (D.C. Cr. 1983);

see also United States v. Brodie, 403 F.3d 123, 133 (3d Gr

2005); United States v. Hart, 273 F.3d 363, 371 (3d Gr. 2001);

United States v. Aguilar, 843 F.2d 155, 157 (3d Cr. 1988);

United States v. H nton, No. &Gim A 02-769, 2003 W. 22429048,

at *1 (E.D. Pa. Sept. 18, 2003) (Robreno, J.). “A verdict wll
be overruled only if no reasonable juror could accept the
evi dence as sufficient to support the conclusion of the
defendant’s guilt beyond a reasonabl e doubt.” Colenman, 811 F.2d
at 807 (quoting Canpbell, 702 F.2d at 264).

“Courts nust be ever vigilant in the context of Fed. R
Cim P. 29 not to usurp the role of the jury by wei ghing

credibility and assigning weight to the evidence, or by



substituting its judgnent for that of the jury." Brodie, 403

F.3d at 133; see also Aguilar, 843 F.2d at 157 ("It is not for

[the reviewi ng court] to weigh the evidence or to determ ne the
credibility of witnesses."). The reviewi ng court nust be “highly
deferential” to the jury' s verdict. Hi nton, 2003 W. 22429048, at
*1 (citing Hart, 273 F.3d at 37). |In fact, "[a] finding of
i nsufficiency should be confined to cases where the prosecution’s
failure is clear.” Brodie, 403 F.3d at 133 (citation and
internal quotation marks omtted).

Wth these guiding principles in mnd, the Court wll
address the two argunents that Defendant asserts in his notion

for judgnent of acquittal.

1. Did the evidence presented at trial fai
to establish Defendant’s intent to defraud?

Def endant argues that the evidence presented at trial
failed to show that he had any intent to defraud his investors,
but instead proved the opposite. At trial, the victins testified
to knowi ng that Defendant planned to invest their noney in fornmer
Sovi et Union countries. The investnments were for ventures

involving, inter alia, oil shipnents, sawrlls, and nedi cal

supplies. Defendant argues that the victins’ noney was invested
in this purported manner, which is evidenced by defense w tness
LI oyd Hearst and an oil shipnent invoice. M. Hearst, a business

partner of Defendant, testified about sone investnent



opportunities in Latvia, which ultimately were unprofitable.

Def endant al so points to the oil shipnent invoice that the
Governnment offered into evidence. Certain victinms were told that
their noney was being invested in oil, and Defendant asserts that
t he shi pping invoice proves that this investnent was nade.

Final |y, Defendant argues that his extensive accounting records
show that he did, indeed, invest the victins noney.

Thus, Defendant surm ses that M. Hearst’s testinony
and the oil shipnent invoice, along with the extensive accounting
records kept by Defendant, illustrate that he was legitimtely
i nvesting noney in overseas business opportunities. Based on al
of this evidence, Defendant contends that no reasonabl e juror
coul d have inferred that Defendant intended to perpetrate a fraud
on investors. Additionally, Defendant argues that no reasonable
juror could have believed that a person who was intending to
defraud investors woul d keep detail ed accounting records of
i nvestnents.

Def endant’ s argunments are unavailing. “To support a
conviction for mail fraud the Governnent’s evidence nust show
that the defendant agreed to participate in a schene to defraud
and that he caused the mails to be used in furtherance of the

schene.” United States v. Sturm 671 F.2d 749, 751 (3d Gr

1982); see also United States v. Pharis, 298 F.3d 228, 233-34 (3d

Cr. 2002) (stating that the elenents of mail-fraud under 18



US C 8§ 1341 are: “(1) a schene to defraud; (2) use of the nails
to further that schene; and (3) fraudulent intent.”). *“The
necessary intent may be shown by evidence that the defendant][]
devi sed the fraudul ent schene or participated in it with

know edge of its fraudulent nature.” Sturm 671 F.2d at 751

(citing United States v. Pearlstein, 576 F.2d 531, 537 (3d G

1978)) (ellipses omtted).

The evidence in this case supports the jury's finding
that Defendant acted with the requisite intent. The Governnent
i ntroduced evidence to show how Def endant expl ained the nature
and status of investnments to the victins and the Pennsyl vani a
Securities Conm ssion. The Governnent also submtted Defendant’s
financial statenents and records depicting investnent activities
that were inconsistent wwth statenents he made to the victins and
t he Pennsyl vania Securities Conm ssion. Although the defense

of fered certain evidence show ng that Defendant did invest sone

nmoney in a way in which he purported, the Governnment introduced
evi dence showi ng that not all of the victins’ investnent noney
was being used in the matter in which they believed. Wi ghing
this evidence, the jury could have reasonably determ ned that
Def endant acted with intent to defraud. 1In a |ight nost

favorable to the verdict, the jury could have found proof beyond

a reasonabl e doubt that Defendant had the requisite intent.



2. Did the evidence presented at trial fail to show
that the two mailings were in furtherance of a
schene to defraud?

Def endant di sputes that the two mailings at issue in
the case furthered a scheme to defraud. Wile the CGovernnent
contends that the mailings were used to “lull” the victinms into
believing that their noney was lost in |legitimte business
ventures, Defendant argues that the letters were sent after any
al l eged fraud occurred and therefore cannot be part of the
schene. At the end of the Governnment’'s case, Defendant raised
this argunent in his first Rule 29 notion (Tr. 03/03/2005, Vol.
1, at 4-11). The Court discounted Defendant’s argunent and
denied the notion (Tr. 03/03/2005, Vol. Il, at 11).

Both mailings at issue were made in response to
inquiries by the victins concerning their investnments. 1In the
first miling, a letter dated August 25, 1999, Defendant infornmed
the Reans that no paynment (presunably an interest paynent) woul d
be made on their loan to United Equity & Leasing Corporation,

Def endant’ s conpany. Anong ot her things, Defendant indicated in
the mailing that the Reans’s | oan was “non-performng.” 1In the
second mai ling, dated June 13, 2000, Defendant inforned the
Stauffers that he had been living in Washington, D.C. for over a
year and provided themw th his new address. Additionally,

Def endant indicated that his Washi ngton attorney woul d be

contacting them



Def endant argues that these letters cannot be
categorized as “lulling” letters. Because Defendant’s letter to
the Reans (i.e., the first mailing) made no prom ses of a future
return, Defendant contends that the |letter cannot be considered a
“lulling” letter since it was not designed to provide the Reans
with a fal se sense of security. Defendant rationalizes that
because the letter to the Reans “clearly expressed” no hope for
recovery of their investnment, any schene to defraud could not be,
in a sense, “furthered.” Simlarly, according to Defendant, when
the Stauffers received his June 13, 2000 letter (i.e., the second
mai | i ng), they already knew their investnent was not recoverable.
Thus, even if a schene to defraud existed, Defendant asserts that
both mailings woul d have been “after the fact,” and therefore not
in furtherance of the fraud.

Defendant’s argunment is tenuous. The schene in the
instant case is not limted to, or necessarily constrained by,
the two nailings. As the Suprene Court stated, “[u]nder the
[mail fraud] statute, the mailing nmust be for the purpose of
executing the scheme, as the statute requires, but it is not
necessary that the schene contenplate the use of the mails as an

essential element.” United States v. Maze, 414 U. S. 395, 400

(1974) (citations and internal quotation marks omtted). In

United States v. Pharis, 298 F.3d 228 (3d Gr. 2002), the Third

Crcuit noted that “[i]n interpreting the federal nuail-fraud



statute, the Suprene Court has long held that it is not necessary
that the schene contenplate the use of the mails as an essenti al
element. Al that is required is that the defendants know ngly
participated in a schenme to defraud and caused a mailing to be
used in furtherance of a schene.” 1d. at 234 (citations and

internal quotation marks omtted); see also United States v.

Shively, 927 F.2d 804, 814 (5th Cr. 1991) (“Wile § 1341
requires a use of the mails for the purpose of executing the
schene, the statute does not require that the nmaterial nailed be
fraudulent itself. Mailings designed to ‘lull’ the victiminto a
fal se sense of security, or to postpone inquiries or conplaints,
or to make the transaction | ess suspect are nmailings in
furtherance of the fraudulent schene. The relevant inquiry is
whet her the mailings were ‘sufficiently closely related” to the
fraudul ent schene to bring it within the scope of 8§ 1341.")
(citations omtted).

Al t hough the victins’ noney may have al ready been | ost
by the tine the two letters were sent, Defendant used these
mai lings to cover up his fraudul ent schene. Defendant sent the
letters to the victinms to conceal how the victinms’ noney was

actually lost. Thus, the mailings were sufficiently related to

10



t he fraudul ent schene, i.e., they were not incidental to the

schene, but a necessary part of it.®

B. Mbtion for New Trial

Def endant noves, in the alternative, for a newtria

under Federal Rule of Crim nal Procedure 33. Rule 33 allows a

5 Def endant’ s reliance on United States v. Maze, 414 U S
395 (1974), is msplaced. |In that case, defendant stole a credit
card and used the card to obtain food and | odgi ng at vari ous
notels. The Governnent charged the defendant, in part, under the
mai | fraud statute, asserting that the sales invoices fromthe
transactions on the stolen card, which were forwarded fromthe
notels to the “credit card bank,” constituted a “mailing.” The
Suprene Court disagreed, finding:

[ T]he mailings here were directed
to the end of adjusting accounts
bet ween the notel proprietor, the
Loui svill e bank, and [the owner of
the stolen card], all of whom had
to a greater or |esser degree been
the victinms of [defendant’s]
schene. [Defendant’s] schene
reached fruition when he checked
out of the notel, and there is no
i ndi cation that the success of his
schene depended in any way on which
of his victins ultimately bore the
| oss. Indeed, fromhis point of

vi ew, he probably woul d have
preferred to have the invoices

m spl aced by the various notel

per sonnel and never nmiled at all.

|d. at 402.

Unli ke the defendant in Maze, M. Hevener nuiled the
letters to his victinms to cover up what actually happened to
their investnments. The mailings were not incidental to the
schene, but was a necessary part of the schene.

11



court, upon notion of a defendant, to "grant a newtrial to that
defendant if required in the interest of justice." Fed. R Cim
P. 33. “Adistrict court can order a new trial on the ground
that the jury’'s verdict is contrary to the weight of the evidence
only if it believes that there is a serious danger that a

m scarriage of justice has occurred--that is, that an innocent

person has been convicted." United States v. Johnson, 302 F. 3d

139, 150 (3d G r. 2002) (citations and internal quotation marks
omtted). “Unlike an insufficiency of the evidence claim when a
district court evaluates a Rule 33 notion it does not viewthe
evi dence favorably to the Governnent, but instead exercises its
own judgnent in assessing the Governnent’s case.” 1d. (citations
omtted).

The Court will address, in turn, Defendant’s three
argunents in support of his notion for a new trial.

1. Did the Governnment’s remarks during opening

statenent, closing argunent, and/or rebuttal

shift the burden of proof and/or challenge
Defendant’s failure to testify?

Def endant contends that the Governnment nade i nproper
statenents--during its opening statenent, closing argunent, and
rebuttal --about Defendant’s failure to testify and to explain
certain evidence, and that these statenents inappropriately
shifted the burden of proof to the Defendant. The Governnent

di sputes these contentions, arguing that the prosecutor properly

12



enphasi zed the significance of Defendant’s fal se excul patory
statenments to the victins and the Pennsylvania Securities
Comm ssion, and highlighted the self-serving nature of
Def endant’ s statements. Modreover, the Governnent states that it
properly focused on deficiencies in the Defendant’s case, and
that the burden of proof remained with the Governnent.

It is well established that “the prosecution may not
comment on a defendant’s failure to testify and may not
i nproperly suggest that the defendant has the burden to produce

evidence.” United States v. Balter, 91 F.3d 427, 441 (3d Cr

1996); see also Giffin v. California, 380 US. 609, 614 (1965)

(finding that the Fifth Anmendnent’s Sel f-Incrimnation Cl ause
bars a prosecutor fromcomenting to the jury on a defendant’s

failure to testify); Lesko v. Lehman, 925 F.2d 1527, 1544 (3d

Cr. 1991) (“Qur well-established test for determ ning whether a
prosecutor’s remark violates Giffin is whether the | anguage used
was manifestly intended or was of such character that the jury
woul d naturally and necessarily take it to be a comment on the
failure of the accused to testify.”). “In deciding whether the
prosecution has inproperly comented at trial, the court should

| ook to the overall context of the statenents in the trial

record.” United States v. Mastrangelo, 172 F.3d 288, 297 (3d

Gr. 1999).
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A prosecutor is permtted, however, to conment on the
failure of defense counsel to point to evidence in the record
t hat supports the defense’'s theory of the case. Balter, 91 F.3d
at 441. “Such a comment does not inplicate any of the burden-
shifting concerns that are rai sed when a prosecutor points to a
defendant’s failure to testify or inproperly suggests that the
def endant has the burden of producing evidence.” |d.

If a court concludes that a prosecutor’s comment was
i nproper, then a harm ess error anal ysis nust be applied.

Mastrangel o, 172 F.3d at 297. A court nust determne if “it is

highly probable that the error did not contribute to the

judgment.” 1d. (enphasis in original) (citation and internal
quotation marks omtted). “The high probability standard is net
when the court possesses a ‘sure conviction’ that the error did
not prejudice a defendant.” [|d. (citation omtted). Courts have
“l ooked to three factors to determ ne whether there was
prejudice: [1l] the scope of the inproper conmments in the overal
trial context, [2] the effect of any curative instructions given,
and [3] the strength of the evidence against the defendant.” |d.
Al t hough Defendant submts that the Court nust review
the entire record to appreciate the substantial prejudice,
Def endant focuses on certain remarks made by the prosecutor

during her opening statenent, closing argunent, and rebuttal.

14



For exanpl e, Defendant contends that the follow ng comments nmade
by the prosecutor in her opening statenent were inappropriate:

At sonme point the Pennsyl vania
Securities and Exchange Commi ssion
beconmes involved. Victins start
conplaining to them And you will
hear that they ask M. Hevener to
expl ai n what happened to this
nmoney. And he couldn’t explain
what happened to it. Part of the
evidence in this case about why
these are not sinply investnents
that went bad is that M. Hevener
has never been able to explain to
anyone who' s asked, not any of the
victins in this case nor the
Pennsyl vani a Securities Conm ssion
what happened here. And the
Government submits to you that the
evidence will show that had these
been legitimte investnents that
went bad, he would have been abl e
to give the people who had invested
an accounting of what happened to
t he noney, but he couldn't.

(Tr. 03/01/2005 at 19-20). At the close of the Governnment’s
openi ng statenent, defense counsel objected to these and ot her
remar ks at sidebar, arguing that the burden of proof had been
improperly shifted to the Defendant. Mre specifically, defense
counsel contended that by nentioning Defendant’s failure to
explain to either the victins or the Pennsyl vania Securities
Comm ssi on what happened to the investnents, the Governnent
suggested to the jury that Defendant nust offer such an

expl anation. The Court suggested, and the parties agreed, that a

[imting instruction should be given to the jury after the close

15



of opening statenents, stating that the Governnent carried the
burden of proof and that the Defendant was under no obligation to
testify or to put on evidence at trial (Tr. 03/01/2005 at 20-22).
At the close of defense counsel’s opening statenent, the Court
gave such an instruction (Tr. 03/01/ 2005 at 25-26).

Next, Defendant focuses on two conments made by the
prosecutor in her closing argunent. First, the prosecutor
stated: “Does [Defendant] in any way, shape or form. . . give
you what any normal human being would regard as an
explanation[?]” (Tr. 03/04/2005 at 42). Second, the prosecutor
remar ked: “No expl anation, no docunentation, and | adi es and
gentl enmen, again, |ook at what John Hevener says after the noney
cones in.” (Tr. 03/04/2005 at 27). Wen viewed al one, both of
t hese comments could be construed as shifting the burden to
Def endant. The prosecutor, however, made these remarks in the
context of discussing the explanations that Defendant gave to the
victins about their |ost investnents.

To put the first remark in its proper context, the
Court wll reiterate what the prosecutor stated prior to the
remark at issue:

And t hen, what happens when Ed and
Polly start asking the tough
guestions. You know, Betty starts
conplaining to Polly about Fuji Bank
[sic], and they who have trusted
him just like Geg and d adys do

all these years, they start getting
worried, and they start asking

16



gquestions. You | ook at what he says
back to them Does he in any way,
shape or formin governnent exhibit
66 and 67, the letter to them about
what happened to their noney, does
he gi ve you what any nornal hunman
bei ng woul d regard as _an

expl anati on[ ?]

(Tr. 03/04/ 2005 at 41-42) (enphasis added).

As for the second remark, the prosecutor

di scussing Defendant’s oil investnent. To put this

cont ext,

t he prosecutor said:

And agai n, when you | ook at the

$80, 000 conming in to Fuji Bank
[sic], yeah, there’s a check out
that appears to be in paynment of the
purchase of that oil, but where does
the rest of that noney go? It goes
to Innervision Mnistry, $15, 000,
and it goes to TIB Commodities
Exchange of Anerica, $25,000. No
expl anation, no docunentation, and

| adi es and gentlenen, again, |ook at

what John Hevener says after the
noney cones in. Polly Hal deman
testified that she and her husband,
Ed Hal deman, tal ked to John Hevener
regularly. By the tinme they were
gi ving himnoney in 1994, they had
known him 1 think she said he
started doing their taxes back in
the early 80's, and | mght be a
little off on the dates, but it’s a
long tine. Did he tell them
anyt hi ng back then that there was
any problemwith this oil? No. He
just put themoff and put them off
and put themoff and put them off.

(Tr. 03/04/2005 at 27) (enphasis added).

17
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Finally, Defendant objects to a remark nade by the
prosecutor during rebuttal: “Show nme the noney. That'’s the
question for you. John Hevener couldn’t show the victins when he
did it and he couldn’t show the Pennsylvania Securities Exchange
Comm ssion. Wen he put a case on in this courtroomhe didn’t
show you.” (Tr. 03/04/2005 at 62). A defense objection quickly

followed this remark. The Court inmedi ately sustai ned the

obj ection and rem nded the jury that the Governnent carried the
burden of proof.

After the Governnment’s rebuttal, defense counsel noved
for a mstrial, asserting that the Governnent inproperly shifted
t he burden of proof. |In denying the notion for a mstrial, the
Court noted that (1) it was not clear that the prosecutor’s
comments were objectionable at all since they were a “fair reply”
to defense counsel’s theory of the case, and (2) if there was a
suggestion of a burden shift, it had been cured by the Court’s
i mredi ate and conplete instruction to the jury about the
Governnment’s burden and by the Court’s sustaining of the

defense’ s objection (Tr. 03-04-2005 at 66).°

6 During the Governnment’s closing statenent, the
prosecutor stated: “This is a crimnal case, and it’s our burden
of proof, to prove this all to you beyond a reasonabl e doubt, and
t hat neans the defendant doesn’'t have to put a case on in any
way, shape or form but if the defendant does put a case on
t hrough his counsel[, it] is fair game for the governnent to
comment on it on [sic] their witnesses.” (Tr. 03/04/2005 at 25-
26) .

18



Viewed in the context of the entire trial, the
prosecutor’s remarks in opening, closing, and rebuttal were not
i nproper. Governnment counsel remarked about Defendant’s failure
to explain the status of the investnents to the victins and the
Pennsyl vani a Securities Conm ssion. These remarks, however, were
meant to focus on Defendant’s excul patory statenents. Governnent
counsel stressed the significance of how Defendant’s financia
docunents and records did not support Defendant’s statenents (to
the victinms and the Pennsyl vania Securities Comm ssion) regarding
what happened to the victins’ noney.

Even assum ng the remarks were inproper and the
inpropriety was not renedied by the Court’s pronpt curative

instructions, the remarks were not prejudicial. Mstrangelo, 172

F.3d at 297 (acknow edging that courts nust |ook to three factors
to determ ne whether an inproper comrent was prejudicial: “[1]
the scope of the inproper cooments in the overall trial context,
[2] the effect of any curative instructions given, and [3] the
strength of the evidence against the defendant.”). The remarks
were made during the Governnment’ s opening statenent, closing
argunents, and rebuttal. At the close of opening statenments and
during the Governnment’s rebuttal, the Court cured any potenti al
probl enms by rem nding the jury that the Governnent carried the
burden of proof. Moreover, the evidence offered at trial

strongly supported a schene to defraud, especially in light of

19



Def endant’ s financial records and Defendant’s statenents to the
victinms and the Pennsyl vania Securities Comm ssion. The
Governnment’s attenpt to focus the jury's attention on holes in

the defense’s theory of the case was not inproper. See Balter,

91 F. 3d at 441. Accordingly, the Court does not agree with
Def endant’ s interpretation of certain remarks nade by the

prosecut or.

2. Did Dennis Zawacki, a Governnent w tness,
inproperly testify as an expert?

Def endant renews his trial objection that Dennis
Zawacki, a Government witness, inproperly testified as an expert.
The Governnent disputes these contentions, arguing that M.
Zawacki testified as a sunmary w tness, pursuant to Federal Rule
of Evidence 1006. Rule 1006 provides:

The contents of vol um nous
writings, recordings, or
phot ogr aphs whi ch cannot
conveniently be exam ned in court
may be presented in the formof a
chart, summary, or cal culation. The
originals, or duplicates, shall be
made avail able for exam nation or
copying, or both, by other parties
at reasonable tinme and place. The
court may order that they be
produced in court.

Fed. R Evid. 1006. “It is well established that sumary
evi dence i s adm ssible under Rule 1006 only if the underlying

mat eri al s upon which the summary is based are adm ssible.”
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United States v. Pelullo, 964 F.2d 193, 204 (3d Cr. 1992)

(citations omtted). The purpose of the rule is to “provide a
practicabl e means of summarizing volum nous information.” 6 Jack

B. Winstein & Margaret A Berger, Winstein's Federal Evidence,

§ 1006.02 (2d ed. 1997).

Def endant identifies certain areas of M. Zawacki’s
testinmony that should be classified as expert testinony,
i ncluding statenents of his background, comments concerning
accounting and financial statenents, and remarks about m ssing
financi al docunents in Defendant’s records.’ As such, Defendant

contends that this testinony “ultimately led to the inplication

! Def endant specifically objects to six statenents nade
by M. Zawacki. First, M. Zawacki testified to his credentials,
such as his being a certified fraud exam ner, and his experience.
(Tr. 03/03/2005, Vol. I, at 15-18). Second, M. Zawack
testified that “[b]Jusinesses usually have a general |edger and
then various things that [sic] tie into the general |edger, for

exanpl e, cash receipts, cash disbursenents. They'll have journal
entries.” (Tr. 03/03/2005, Vol. I, at 18). Third, M. Zawack
stated that “[a] general |edger is a recording of all the
transactions, usually in a given period of time, like a year.
Records by various accounts and the accounts are grouped by type
of account, |ike an asset account, liability account, an equity
account, or an expense account.” (Tr. 03/03/2005, Vol. I, at

23). Fourth, M. Zawacki testified as to what records a business
should maintain, stating “[t]hey maintain, you know, source
docunents, bank statenents, tax returns, source docunentation

i nvoi ces, purchase orders, requisitions, delivery orders,
inventory types of records, depending on the type of business.”

(Tr. 03/03/2005, Vol. 1, at 23). Fifth, M. Zawacki testified as
to what docunents were not found in Defendant’s financial records
(Tr. 03/03/2005, Vol. I, at 42-51). Sixth, M. Zawacki comrented

about Defendant’s financial statenments, specifically that

“[t] hese schedul es were prepared kind of |ike a positive/negative
type situation instead of debit and credit which can be kind of
confusing.” (Tr. 03/03/2005, Vol. |, at 58).
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that the records failed to conformw th accepted recording
practices, the inplication of which suggested w ongdoi ng.”
Def.’ s Post-Trial Mdit. at 12. Additionally, Defendant argues
that a | ayperson could not have produced the charts and sunmaries
that M. Zawacki created from Defendant’s records.

Def endant relies on the Fifth Crcuit case of United

States v. Hart, 295 F.3d 451 (5th Cr. 2002) to support his

argunents. In Hart, the defendant was charged with know ngly
maki ng fal se statenents on applications for farm|l oans and
bribing officials of the Farm Service Agency (FSA). [|d. at 455.
An inportant aspect of the farmloans invol ved Farm and Hone

Pl ans (FHPs), which are conputer-generated projections reflecting
the borrower’s plan of operation. |[1d. at 453. At trial, the
Governnent offered the testinony of an FSA enpl oyee, who had
prepared revised FHPs to illustrate “what the result would have
been if all the debts testified to by the government’s w tnesses
had been included on the [defendant’s] actual FHPs.” 1d. at 455.
The Fifth Grcuit found such testinony to be expert testinony, as
opposed to sunmary w tness testinony, reasoning that “the proper
preparation of the FHP is anything but a sinple and
straightforward exercise.” 1d. at 456. Mreover, the Fifth
Crcuit concluded that “the total absence of any independent
testinony to support [the FSA enpl oyee’s] assunptions in

preparing the FHPs becones pal pable. In short, it is apparent to
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us that [the FSA enpl oyee] functioned as the governnent’s sole
expert witness regarding the proper preparation of (1) the FHPs
generally, and (2) the [defendant’s] FHPs in particular, thereby
unquesti onably exceeding the scope of FRE 1006.” 1d. The Fifth
Circuit also enphasized the conplexity of the FHP preparation
process and the potential for jury confusion. |1d. at 456-57.
Unlike the witness in Hart, however, M. Zawacki
created charts and summaries based on Defendant’s financi al
statenents and records. M. Zawacki did not presune or predict
i nformation.
Another Fifth Crcuit case appears to be nore anal ogous

to the instant case. In United States v. Herring, 72 Fed. Appx.

57 (5th Gr. 2003), an FBI financial analyst was called as a
summary witness in a health care and bankruptcy fraud case. 1d.
at 64. The analyst testified about the results of certain

anal yses he nmade at the direction of the Governnent. 1d. He
reviewed credit card charges, totaled the charges, and cal cul ated
a subset of those charges. 1d. 1In part, the analyst testified
as to what costs were disallowed under Medicare. 1d. The Fifth
Crcuit found that the district court did not abuse its

di scretion by admtting the analyst’s testinony, determ ning that
the analyst’s “testinony was carefully limted to presenting his
summary cal cul ati ons of charges that net criteria given to the

w tness by the government. The defense vigorously cross exam ned
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the witness and nmade the point that he was not an expert and that
his calculations did not take into account the Medicare appeal s
process that could inpact his conclusions.” |d.

Mor eover, many courts have found that “the nature of a
summary witness’'s testinony requires that he [or she] draw
concl usi ons based upon the evidence presented at trial.” United

States v. Radseck, 718 F.2d 233, 239 (7th Gr. 1983) (quoting

United States v. Esser, 520 F.2d 213, 218 (7th Gr. 1975));

[7)]

ee

also United States v. Jennings, 724 F.2d 436, 442 (5th Cr. 1984)

(“The governnment’s summary w tness explained in sone detail how
he had derived figures contained in the summary charts fromthe
underlyi ng docunents. Although certain of the conclusions in the
summary charts are undoubtedly the product of assunptions made by
t he governnent, these assunptions are not per se inpermssible.
[ S]uch assunptions are allowed so | ong as supporting

evi dence has been presented previously to the jury . . . and
where the court has made it clear that the ultinmate decision
shoul d be nade by the jury as to what wei ght should be given to
the evidence.”) (enphasis in original) (citation and internal

guotation marks omtted); United States v. Stone, 222 F.R D. 334,

337 (E.D. Tenn. 2004) (“While a sunmary w tness may not give a
| egal opinion that determnes guilt or that instructs the jury on
controlling legal principles, a summary wi tness may gi ve her

opinion that tax liability would arise under certain
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ci rcunst ances and may opi ne whet her particul ar paynents woul d be
taxable.”).

As this Court stated fromthe bench when denyi ng
defense counsel’s notion to strike M. Zawacki’s testinony or
nmotion for mstrial,

M. Zawacki was called as a sunmary
witness to explain the content of
charts based on vol um nous
testinmony. The charts were provided
to the defendant prior to trial.

Al'l of the docunents underlying the
charts provided were al so provided
to the defendants -- to the
defendant prior to trial. The
charts were based upon the

def endant’ s own docunents, and they
i ncl uded general |edgers, journal
entries, checkbooks and the |ike
concerning the operation of the

def endant’ s various financial
entities and between and anong t hem

No testinmony was offered as to

whet her the transactions were
fraudul ent or evidence inten[t] to
defraud, or were consist[ent] with
conduct evidencing intent to
defraud, or whether they intended to
conceal any fraud.

The fact that the w tness was
introduced to the jury as having
been certified as a fraud

i nvestigator does not place the
testinmony of the witness into that
of opinion testinony subject to the
strictures of Rule 702 or even 701,
and the instructions that have been
drafted and will be given to the
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jury [e]nsures that the witness is
not treated as such. As | indicated
to counsel, the record in the case

i ndi cates that the witness was not
cross-exam ned to any extent on any
of the factual bas[e]s of the
testinony. The testinony is largely
uncontested, and the issue will be
one as to what the jury wll nmake
out of that testinony, but not the
testinony itself.

(Tr. at 03/04/2005 at 9-11).
Mor eover, in closing argunent, defense counsel
di scussed the nature of M. Zawacki’s testinony:

| nmean the expert or the w tness
the governnment called didn’t offer
any opinion. The guy who reviewed
the chart, the person who is

enpl oyed by the governnment to
review that -- | forgot the
gentlenfaln’s nane -- he didn't

opi ne that | found indiscrepancies
[sic] or fraud or anything al ong
those lines. He prepared sone
charts and he told you the
summari es based on the data that he
had. Sonetinmes he had supporting
docunent ati on, sonetines he didn't.
But guess what? | asked him |
said, “Well how far back do[] sone
of these charts and these records
go?” Renenber it was sonething --
1988, 1990, through the early

‘90’ s.

(Tr. 03/04/2005 at 59).

Additionally, the Court gave clear instructions to the
jury concerning M. Zawacki and his testinony. First, the Court
instructed the jury about the charts and summaries created by M.

Zawacki :
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Now in this case, charts and
sumaries were shown to you in
order to nmake the other evidence
nore neani ngful and to aid you in
considering the evidence. These
charts and summaries are no better
than the testinony and the
docunents on which they are based
and are not thensel ves i ndependent
evi dence. Therefore, you are to
give no greater consideration to

t he schedul es and sumaries th[a]n
you woul d give to the evidence upon
whi ch they are based.

(Tr. 03/04/2005 at 75-76). Second, the Court instructed the jury
about the type of witness M. Zawacki was:

You may recall that a wi tness by

t he name of M. Zawacki testified
as to certain funds -- as to how
certain funds went in and out of
vari ous bank accounts and as to the
transacti ons between and anong
certain financial entities. M.
Zawacki prepared certain charts and
sumaries that purported to
summari ze the docunent evi dence of
the transaction. M. Zawacki was
not called as an expert w tness.

He did not offer any opinions such
as to whether fraud was commtted
in this case or whether there was a
schenme to defraud or to concea
fraud. His testinony is not

i ndependent evi dence.

(Tr. 03/04/2005 at 79-80).

Essentially, defense counsel accepted the testinony of
M. Zawacki. Moreover, the Court’s jury instructions, coupled
wi th defense counsel’s comments about M. Zawacki during closing

statenent, adequately inforned the jury of the nature of M.
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Zawacki’'s testinmony. Accordingly, Defendant’s challenge of M.
Zawacki’'s testinmony--that is, whether M. Zawacki testified as a

sunmmary w tness or an expert witness--is not persuasive.

3. Was the testinony of WIlliamFlemng, a forner
investigator with the Pennsylvania Securities
Conmi ssi on, i nproper?

The Governnent offered the testinony of WIIliam
Flem ng, a former investigator with the Pennsyl vania Securities
Comm ssion. According to M. Flem ng' s testinony, the
Pennsyl vani a Securities Conm ssion received a conpl ai nt about
Defendant’s selling of securities. Thereafter, the Conm ssion
initiated an inquiry into this alleged activity. M. Flemng,
who had been assigned to handle this inquiry, sent a standard
formletter to Defendant, requesting certain investnent
informati on. Defendant faxed M. Flem ng three responses, which
t he Governnent offered into evidence.

Prior to M. Flem ng taking the witness stand, defense
counsel objected to his proposed testinony, specifically that the
testinony would create “the prejudicial effect of another
i nvestigative agency being involved in this matter.” (Tr.

03/01/ 2005 at 136). The Governnent, however, contended that
Def endant’ s responses were fal se excul patories, being offered to
show Def endant’s consci ousness of guilt. The Court agreed with

the Governnent, and M. Flemng was permtted to testify.
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Def endant renews his objection concerning M. Flemng’' s
testinmony. Specifically, Defendant argues that “[t] he very
suggestion of the commencenent of a state | aw enforcenent agency
i nvestigation further prejudices the jury by inplying that there
was legitimacy to the allegations. The introduction of this
testinmony further suggested there were state | aw securities
viol ations, a reoccurring uncharged and unsubstanti ated thene
t hroughout trial.” Def.’s Post-Trial Mt. at 14. Sone of the
testinmony that created such an inference included M. Flem ng' s
statenents that the Pennsylvania Securities Conm ssion regul ates
the sale of securities in Pennsylvania and that his job was to
conduct investigations into possible violations of the
Pennsyl vani a Securities Act. Moreover, Defendant contends, in a
cursory manner, that this type of testinony anounted to the
i ntroduction of “other bad acts” character evidence.

Defendant’s challenge is without nerit. On direct, M.
Flem ng stated that after he received Defendant’ s responses, the
Pennsyl vani a Securities Conm ssion “basically termnated” its
i nvestigation and turned over any information to the Federal
Bureau of Investigation. During cross exam nation, M. Flem ng
testified that he did not personally investigate the validity of
t he conpl ai nt agai nst Defendant. Thus, the jury was inforned
that the Pennsylvania Securities Conm ssion stopped its

i nvestigation once Defendant responded to its initial inquiry.
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Mor eover, during the Governnent’s direct exam nation of M.

Fl em ng, defense counsel never objected that the testinony was
being offered as “other bad acts.” Therefore, trying to assert
this objection, especially is such a perfunctory manner during

this stage of the case, is unavailing for Defendant.

I 11. CONCLUSI ON

For the foregoing reasons, the Court denied Defendant’s
post-trial notion for judgnment of acquittal or, in the
alternative, a newtrial. The Order was entered on June 2, 2005

(doc. no. 64).
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