IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JASON JACOBS : ClVIL ACTI ON
V. :
| MPACT PROJECT, INC., et al. : NO. 04- 2074
NVEMORANDUM
Bartle, J. June 16, 2005

Plaintiff Jason Jacobs, as the admi nistrator of the
estate of his brother Matthew D. Jacobs, has brought an action
arising fromthe tragic death of Matthew Jacobs, a twel ve-year-
ol d boy. The conplaint alleges that Matthew was struck and
killed by a nmoving | oconotive in Amty Townshi p, Berks County,
Pennsyl vani a. The defendants are: (1) Inpact Project, Inc.
("lInpact”), a private conmpany that adm nistered the foster care
pl acenent of Matthew, (2) the Berks County Departnent of Child
and Youth Services ("DCYS"); (3) Susan Hoke, the caseworker at
Ber ks County DCYS who was assigned to Matthew s case; and (4)
Thomas and Kat hy Si gaofoos, the foster parents with whom Matt hew
was living at the tinme of his death.

Plaintiff has brought clains agai nst Hoke pursuant to
42 U.S.C. 8§ 1983 for violation of Matthew s Fourteenth Amendnent
substantive due process right to placenent in a foster hone that
provi ded an appropriate | evel of care and supervision.

Compl . 91 40, 41. Berks County DCYS entered into a "Placenent

Provi der Agreenment” with Inpact to adm nister Matthew s foster



care. Inpact then entered into a professional foster parent
contract with the Sigafooses. Because Berks DCYS was working
t hrough | npact, Hoke never had any direct contact with the
Si gaf ooses whil e Matthew was under their care.

To establish that Hoke violated Matthew s right to a
mnimal |y safe foster care placenent, plaintiff nmust denonstrate
t hat her conduct rose to the level that was "so ill-conceived or

malicious that it 'shocks the conscience.'" Ncini v. Mrra, 212

F.3d 798, 810 (3d G r. 1983) (quoting County of Sacranento v.

Lewis, 523 U S. 846 (1998)). 1In the foster care context, conduct
that is "deliberately indifferent" will shock the conscience.
Nicini, 212 F.3d at 810. Plaintiff nust establish that Hoke knew
of and di sregarded an excessive risk to Matthew s health and
safety. 1d. at 811 (citations omtted).

Revi ewi ng the evidence in the light nost favorable to
plaintiff, we find that he cannot prove sufficient facts from
whi ch a reasonabl e fact-finder could determ ne that Hoke actually
knew of and di sregarded an excessive risk of serious harmto
Mat t hew under such circunstances that her conduct "shocks the
conscience.” |d. at 810. Indeed, the level of culpability, if
any, was no greater than in N cini, where our Court of Appeals
granted sumary judgnent on a foster child' s 8§ 1983 cl ai ns
agai nst a state caseworker. In that case, the court found that
t he caseworker's conduct in allowing a foster child to be placed
with an abusive famly did not rise to the I evel of deliberate

indi fference. At nost, Hoke nay have been negligent in allow ng
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Matthew to remain with the Sigafooses. "Mere negligence is never
sufficient for substantive due process liability." Id.
(citations omtted).

Accordingly, we will grant the notion of Susan Hoke for

sumary j udgnent .



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JASON JACOBS ) CVIL ACTI ON
. )
| MPACT PRQJECT, INC., et al. : NO. 04-2074
ORDER

AND NOW this 16th day of June, 2005, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant Susan Hoke for sunmmary
j udgnment (Doc. # 44) is GRANTED; and

(2) judgnent is entered in favor of defendant Susan
Hoke and against plaintiff Jason Jacobs.

BY THE COURT:

[s/ Harvey Bartle 111




