IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI SA MASON CONTAWE and G NO : Cl VIL ACTI ON
CONTAVWE, h/w, MELAN E ROSH, and :
MARGARET MOLLOY, for thensel ves : No. 04-2304

and all other simlarly situated,

Plaintiffs,
V.

CRESCENT HEI GHTS OF AMERI CA
INC., et al,

Def endant s.

VEMORANDUM AND ORDER

JOYNER, J. June 14, 2005
Via the notions now pending before this Court, Plaintiffs nove
for joinder, or, in the alternative, intervention of additional
plaintiffs pursuant to Federal Rules of C vil Procedure 20(a) and
24(b). For the reasons outlined below, the notions shall be

DENI ED.

Procedural History

Plaintiffs, four purchasers of condom niumunits in CtyView
Condom ni unms, |ocated at 2001 Hamilton Street in Philadel phia,
filed this action against devel oper Crescent Heights of Anerica,
Inc. and several corporations and individuals involved in the
conversion and sale of the CityView units. Plaintiffs allege

t hat Defendants made a variety of misrepresentations in

connection with the sale of these units, including fal se



statenents regarding the condition of the units, the building s
zoni ng status, and the existence of deeded parking spaces. Anpbng
other allegations, Plaintiffs claimthat Defendants failed to

di scl ose plunbing and structural defects in the GCtyView units,
were negligent in hiring contractors to refurbish and repair the
units, and failed to honor warranty obligations. Plaintiffs’
Second Anended Conplaint sets forth el even causes of action,

i ncluding violations of RICO and RESPA, as well as conmon | aw
clains of fraud, negligent m srepresentation, negligence,
negl i gence per se, breach of contract, breach of inplied warranty
of habitability, breach of fiduciary duty, and unjust enrichment.
I n Decenber of 2004, this Court denied Plaintiffs’ notion to
certify a class of “[a]ll persons who have purchased condoni ni um
units in CtyView Condom nium 2001 Hami |lton Street,

Phi | adel phia,” finding that questions of |aw and fact common to
all proposed cl ass nenbers did not predom nate over each

i ndi vi dual menber’s particularized interests. Contawe V.

Crescent Heights of Am. Inc., No. 04-2304, 2004 U S. Dist. LEXIS

25746 at 16-18 (E.D. Pa. 2004). This Court further denied
Plaintiffs’ notions in the alternative for intervention or for
certification of six proposed subclasses, finding that Plaintiffs
had failed to satisfy the procedural and substantive requirenents
of Rules 23 and 24(c). Contawe, 2004 U.S. Dist. LEXIS 25746 at

19, 24-25.



Plaintiffs subsequently noved for “reconsideration,” proposing a
new subcl ass which was not anong the six subclasses set forth in
their original Mdtion for Class Certification. The Mtion for
Reconsi derati on was denied as an inproper attenpt to present new
argunment s whi ch shoul d have been nmade upon Plaintiffs’ initial

request for class certification. Contawe v. Crescent Heights of

Am ., Inc., No. 04-2304 (Order, Feb. 1, 2005).

On March 22, 2005, Plaintiffs noved for perm ssive joinder, or,
inthe alternative, intervention of seventeen CtyVi ew
condom ni um purchasers who had been proposed as intervening
plaintiffs in Plaintiffs’ original Mtion for C ass
Certification. On May 11, 2005, Plaintiffs noved for joinder or
intervention of three additional CtyView purchasers. Defendants
Crescent Heights of America, Inc., Crescent Heights Acquisitions,
Inc., 2001 Hamlton St. L.P., CH Hamlton Street GP, LLC, Peiru
Wen, Erez Bashari, Charles Bender, and Stephen Krupnick (the
“2001 Ham | ton Defendants”) and Defendant American Hone Shield
Corporation (“AHS’) oppose joinder or intervention of any

additional plaintiffs.

St andards for Perm ssive Joinder and |Intervention

Plaintiffs may be joined together in a single action pursuant to
Rul e 20(a) if they can assert a joint right to relief arising out

of the same transaction or occurrence, and if there is any



guestion of |law or fact common to all plaintiffs. Fed. R CGv.
P. 20(a). Courts generally apply a |iberal approach to
perm ssive joinder where necessary to pronote trial conveni ence

and expedite the settlenent of disputes. See, e.qg., Mller v.

Hygrade Food Prods. Corp., 202 F.R D. 142, 144 (E. D. Pa. 2001);

Gay v. Gty of Philadel phia, No. 03-5358, 2005 U.S. Dist. LEXI S

7060 at 7 (E.D. Pa. 2005). However, the grant or denial of

perm ssive joinder is within the court’s sound discretion, and a
Rul e 20(a) notion will be denied where joinder would result in
prej udi ce, expense, or undue delay. See Gy, 2005 U. S. Dist.

LEXIS 7060 at 7; Allied Chemical Corp. v. Strouse, Inc., 53

F.R D. 588, 589 (E.D. Pa. 1971).

Rul e 24(b) allows for perm ssive intervention by individuals
raising clainms or defenses with questions of |law or fact common
to the main action. Fed. R Cv. P. 24(b). The grant or deni al
of perm ssive intervention is a “highly discretionary decision.”

Brody v. Spang, 957 F.2d 1108, 1115, 1124 (3¢ Gir. 1992). In

exercising its discretion, a district court nmust consider whether
i ntervention would unduly delay or prejudice the adjudication of
the rights of the original parties, and nust bal ance any such
del ay or prejudice against the benefits to be derived from

intervention. Fed. R CGCv. P. 24(b); see also Jones v. United

Gas Inprov. Corp., 69 F.R D. 398, 401 (E.D. Pa. 1975).




Di scussi on

This Court finds that joinder or intervention of the twenty
additional CtyView purchasers is inappropriate, because their
i ncl usi on woul d unduly del ay adj udi cation of the rights of the
existing parties. As Plaintiffs have not succeeded in persuading
this Court that inclusion of additional plaintiffs would further
the twin ains of trial conveni ence and expeditious dispute
resolution, we will exercise our discretion to deny the notions
presently before us.
. Inplications of the CityView Arbitration C ause
The 2001 Ham | ton Defendants’ primary objection to inclusion of
additional plaintiffs in this action is that each of the twenty
intervening parties expressly agreed to resolve their clains
through arbitration. The G tyView Purchase Agreenent, which was
signed by each intervening purchaser, included the follow ng
mandat ory binding arbitrati on provision:

Mandatory Binding Arbitration: Purchaser and Seller

agree that all disputes between the parties that arise

or remain unresolved after closing shall be resolved by

bi nding arbitration in accordance with 42 Pa. C. S. A

87301 et seq., and the Comrercial Rules of the Anerican

Arbitrati on Association, as in effect on the date of
the recordation of the Decl aration..

Purchase Agreenents f 13.
Where a district court finds that a valid arbitration
agreenent exists between the parties, it nust conpel arbitration

if the dispute before it falls within the scope of the agreenent.



MAlister v. Sentry Ins. Co., 958 F.2d 550, 553 (3¢ Gr. 1992);

See also 9 U.S.C. 8 3. Both Pennsylvania and federal |aw
strongly favor the resolution of disputes through arbitration,
and require that any doubts concerning the scope of arbitrable

i ssues be resolved in favor of arbitration. See Smth v

Cunberl and G oup, Ltd, 687 A 2d 1167, 1171 (Pa. Super. 1997);

AT&T Techs., Inc. v. Conmuni cations Wrkers of Am, 475 U. S. 643,

650 (1986).

I f the intervening purchasers were allowed to proceed as
plaintiffs in this action, this Court would be required by both
the Federal Arbitration Act and Pennsylvania |law to conpel
arbitration of their clains against the 2001 Ham | ton Def endants.
There can be no doubt that the intervening parties’ clains
agai nst the 2001 Ham | ton Defendants fall within the broad scope
of the arbitration agreenent. See AT&T, 475 U.S. at 650
(di scussing the presunption of arbitrability granted to broad
arbitration agreenents). And while Plaintiffs contend that the
arbitration agreenent is invalid, unconscionable, and
unenforceable, this Court finds Plaintiffs’ position with respect

to this issue to be without nmerit.?

Y Plaintiffs contend for the first tine in their Reply to
Def endants’ Response to the Motions for Joinder or Intervention that
the arbitration provision at § 13 of the CityVi ew Purchase Agreenent
i s unenforceabl e on the grounds of unconscionability. Plaintiffs
first maintain that Defendants’ “excessive bargai ning power” renders
the arbitration provision unenforceable. However, a contract is not
unenforceabl e nerely because the parties are unequal in bargaining
power; the disfavored party nmust al so establish substantive
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unconscionability in the terns of the contract. Al exander v. Anthony
Intern, L.P., 341 F.3d 256, 265 (3¢ Cir. 2003). A substantively
unconsci onabl e contractual termis a termthat unreasonably or grossly
favors one party, and to which the disfavored party does not assent.
Harris v. Green Tree Fin. Corp., 183 F.3d 173, 181 (3¢ Gr. 1999).

While Plaintiffs raise three substantive challenges to the
arbitration clause, this Court cannot find that the agreenment is
render ed unenforceabl e by inclusion of these terns.

Plaintiffs first contend that the CityView arbitration clause is
unconsci onabl e because it grants the arbitrator authority to award
costs and attorneys’ fees at his discretion. Plaintiffs maintain that
this provision conflicts with R CO and RESPA, which permt courts to
grant costs and fees only to prevailing parties. See 18 U . S.C. 8§
1964(c), 12 U.S.C § 2607(d)(5). The GtyView arbitration clause,
however, does not preclude arbitrators fromawarding fees in
accordance with R CO and RESPA, and there is no reason for this Court
to presune that arbitrators would ignore these statutory requirenents.
See Phillips v. Assocs. Home Equity Servs., 179 F. Supp. 2d 840, 844-
45 (N.D. II1. 2001) (citing Johnson v. West Suburban Bank, 225 F. 3d
366 (3@ Cir. 2000)).

Plaintiffs next contend that the arbitration clause inpermssibly
limts their clains against the 2001 Hamilton Defendants. The
arbitration clause requires that purchasers who receive a warranty
fromthe seller in connection with a CityView purchase first exhaust
the warranty procedures before pursuing arbitration of related clains.
Plaintiffs, however, have cited no authority to suggest that an
arbitration clause is rendered unenforceable by a provision requiring
exhaustion of procedural requirenments prior to arbitration of certain
claims. There is no evidence before this Court to suggest that an
exhaustion requirenent of this nature prevents prospective litigants
fromeffectively vindicating their statutory rights through
arbitration. See Johnson v. Wst Suburban Bank, 225 F.3d 366, 373 (3"
Cr. 2000).

Finally, Plaintiffs contend that the arbitration agreenment should
be invalidated because the “high cost of arbitration proceedi ngs
effectively bars litigants fromfiling suit.” Plaintiff’s Reply, p
3. Wiile the Suprene Court has held that high arbitration costs could
preclude a litigant fromeffectively vindicating his statutory rights,
the burden is on the party seeking invalidation of an arbitration
provi sion to denonstrate beyond nmere specul ation that the expense of
arbitration would in fact be prohibitive. See Geen Tree Fin. Corp. -
Al abama v. Randol ph, 531 U. S. 79, 90-91 (2000); Spinetti v. Serv.

Corp. Int'l, 324 F.3d 212, 217 (3¢ Cir. 2003). By way of exanple, the
Third Grcuit in Spinetti upheld the invalidation of an arbitration
provision as applied to a Plaintiff who was earning | ess than $300 per
week and whose nonthly expenses total ed $2,000. Spinetti, 324 F.3d at
217. The Third Circuit upheld the district court’s finding that the
cost of arbitration, estinated to be at |east $5,400 for a single day
and $1, 150 per day thereafter, was prohibitively expensive as applied
to the plaintiff. 1d. In contrast, Plaintiffs in this action have
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The Federal Arbitration Act further requires that the “trial
of the action” be stayed if an issue or claimis referred to
arbitration, even where the ultimte action enconpasses both
arbitrable and non-arbitrable clains. See 9 U S.C. §8 3; DePace

v. Jefferson Health Sys., 2004 U S. Dist. LEXIS 24905 (E. D. Pa.

2004). Thus, upon conpelling arbitration of the intervening
Plaintiffs’ claims, this Court would then be bound to stay the
instant action inits entirety. Not only would the existing
Plaintiffs be unable to pursue their own clains until the
conpletion of arbitration, but those Defendants who are not
affiliated with the 2001 Ham | ton Defendants woul d suffer
significant delays in resolving the clains against them The
existing parties are entitled to a just and speedy determ nation
of their clains, and intervention by twenty additional Plaintiffs
whose very presence would require a stay of the proceedings in no
way furthers this goal

1. Additional Factors Wi ghing Agai nst Joi nder or
I ntervention

Al t hough the above discussion regarding arbitration is

of fered no evidence of their incone, or of their ability to pay the
estimated arbitration costs of at |east $1,400 for “a small claim”
This Court finds that Plaintiffs, purchasers of |uxury condoni nium
units ranging in price from $140,000 to $457,000, have failed to
denmonstrate that the costs of arbitration are so prohibitive as to
render the CityView arbitration clause unenforceabl e.
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di spositive, additional factors further suggest to this Court
that joinder or intervention of the proposed plaintiffs would be
I nappropri ate.

In our Order denying class certification, this Court found
that while some comon questions of |law or fact bound the
proposed cl ass nenbers, the class as a whole was not sufficiently
cohesive to warrant adjudication by representation. Contawe,
2004 U. S. Dist. LEXIS 25746 at 16-18. Simlarly, the resolution
of the intervening parties’ clains wuld require an
i ndi vi dualized and highly fact-sensitive inquiry into each
proposed plaintiff’s particular circunstances. Wile this Court
recogni zes that there is no “predom nance” requirenent for
joinder or intervention as there is for class certification under
Rul e 23(b)(3), the relative weight of comon versus
i ndi vidualized issues is relevant to this Court’s eval uation of
whet her inclusion of additional purchasers is appropriate.

Where, as here, a group of proposed plaintiffs is nore divided by
the individual nmenbers' personal interests than bound together by
a nutual interest in the settlenent of comon questions, this
Court finds that joinder or intervention would not further the
goals of trial convenience and expeditious dispute resol ution.

Plaintiffs correctly point out that no substantial discovery
has yet taken place in this action, and that the discovery

deadline is not until Novenber 7, 2005. | ndeed, this Court has



routinely denied notions for intervention or joinder where
substantial discovery has already taken place or the action is

al nost trial-ready. See, e.qg., In re Safequard Scientifics, 220

F.RD. 43, 49 (E D. Pa. 2004); Davis v. Mese, 1987 U.S. Dist.

LEXI S 8944, 6-7 (E.D. Pa. 1987); Jones v. United Gas | nprov.

Corp., 69 F.R D. 398, 402-403 (E.D. Pa. 1975). Wre this Court
to permt joinder or intervention of twenty additional

plaintiffs, however, the scope of discovery in this action would
be substantially expanded. It is likely that the discovery
deadl i ne woul d need to be extended to accommpbdate at |east twenty
addi ti onal depositions and a six-fold expansi on of other

di scovery materials. It is well within this Court’s discretion
to exclude these additional parties where their inclusion would
result in additional delay and expense in adjudicating an already
conpl ex di spute.

Finally, the proposed plaintiffs will not be prejudiced by
this Court’s denial of joinder or intervention because they are
free to bring suit independently if their grievances agai nst
Def endants so warrant. \Were intervening parties have an
adequate alternative renedy avail able to them any negative
effect of a court’s decision to exclude themis mtigated. See

Moore’'s Federal Practice 824.10 2d; Korioth v. Brisco, 523 F.2d

1271, 1279 n.25 (5th Gr. 1975); Head v. Jellico Housing

Authority, 870 F.2d 1117, 1124 (6th Cir. 1989).
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On bal ance, this Court finds that the potential benefits of
intervention and joinder are far outwei ghed by the delay and
prejudi ce that would accrue if the proposed plaintiffs were
permtted to join this action. Thus, in the interests of trial
conveni ence and judicial econony, this Court wll exercise its

di scretion pursuant to Rules 20(a) and 24(b) to deny Plaintiffs’

nmotions. An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI SA MASON CONTAWE and G NO : Cl VIL ACTI ON
CONTAVWE, h/w, MELAN E ROSH, and :
MARGARET MOLLOY, for thensel ves : No. 04-2304

and all other simlarly situated,

Plaintiffs,
V.

CRESCENT HEI GHTS OF AMERI CA
INC., et al,

Def endant s.

ORDER

AND NOW this 14t h day of June, 2005, upon consideration
of the Plaintiffs’ Mdtions for Joinder or Intervention of
Additional Plaintiffs (Doc. No. 104, 107) and all responses
thereto (Docs. No. 105, 106, 108, 110, 111), it is hereby ORDERED

that the Mtions are DEN ED

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



