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On June 9, 2005, after hearing argunment on cross-
notions for summary judgnment, | entered a Menorandum and Order
granting summary judgnent in favor of the defendant. Because the
cross-nmotions for summary judgnent had been filed on the eve of
trial, my explanation for the grant of sunmmary judgnment was
sonmewhat truncated.

After further review, | realize that the Menorandum can
be interpreted as adopting plaintiff’s theory that it was not
required to grant notice of any kind to the excess carrier until
after the jury’s verdict had been rendered. | adhere to the
vi ew, expressed in ny previous Menorandum that witten notice
was required in any event, and that the defendant woul d have been
entitled to sunmary judgnment even if the jury’s verdict was the
triggering event.

But it is appropriate to register now ny firm
conclusion that, in the circunstances of this case, notice should

have been given in advance of trial. The case had been submtted



to nedi ation before a comon pl eas judge, who expressed the view
that, because plaintiff would have difficulty in establishing
l[iability before a jury, the case had a settlenent val ue of
$500, 000 to $600, 000. Thus, it should have been clear to the
parties that “without regard to legal liability” (the governing
phrase in the policy of insurance), the case would likely involve
the excess policy. Plaintiff had already accumul ated $40,000 in
medi cal expenses, and had sustai ned serious, pernmanent injuries.
While on a bicycle in a crosswal k, she was injured by an arnored
truck making a right turn. Plaintiff was obliged to notify the
defendant at that time, rather than wait until after the jury’'s
verdict. The defendant was entitled to rely upon the express
provisions in its insurance policy; the defendant does not have
to show that the plaintiff acted in bad faith in failing to give
notice — nerely that if plaintiff succeeded in establishing
liability, defendant’s excess policy m ght indeed be invol ved.
By way of further clarification, | have concl uded that
the case woul d be decided the sane way, regardl ess of whether
California law or Pennsylvania law is applied. |If choice were
necessary, | conclude that California | aw governs the
interpretation and application of the insurance policy in

guesti on.



For these reasons, and the reasons set forth in ny June
9, 2005 Menorandum | conclude that sunmary judgnment was properly

granted in favor of the defendant.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




