I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL UNI ON FI RE | NSURANCE : ClVIL ACTI ON
COVPANY OF PI TTSBURGH, PA )
V.
CENERAL STAR | NDEMNI TY COVPANY E NO. 04-1065
MVEMORANDUM AND ORDER
Ful lam Sr. J. June 9, 2005

The parties have noved for summary judgnent in this dispute
between primary and excess insurers. The insured is ATI, which
had a $ 250,000 self-insured retention. National Union is the
primary carrier with alimt of $ 1 mllion and General Star is
the excess carrier with a limt of $ 10 mllion. 1In 1997, one of
the insured’ s drivers was involved in an accident with a
bi cycli st named Bennyhoff. M. Bennyhoff filed suit in the
Phi | adel phia Court of Conmon Pl eas, and on June 21, 2000, the
jury returned a verdict of approximately $ 2 mllion in her
favor. It is undisputed that neither ATI nor National Union
notified General Star of the existence of the |lawsuit before the
verdict. In June 2000, there apparently were sone attenpts by a
third-party admnistrator to tel ephone General Star about the
verdi ct; although the nature of any such calls is disputed, the
parties agree that no witten notice was given to CGeneral Star at

that tine.



Two law firns, one selected by ATI and one by Nati onal
Uni on, prosecuted an appeal to the Pennsyl vani a Superior Court
after post-trial notions were denied. |In connection with the
appeal, National Union bonded the entire amount of the judgnent,

i ncluding the amobunt in excess of its policy limt. The Superior
Court affirmed the judgnment in 2001, and the Suprene Court denied
a petition for allowance of appeal on April 22, 2003. Less than
one nonth earlier, on March 26, 2003, the servicing carrier for
Nat i onal Union sent the first witten notice of the claimto
General Star.

National Union filed this suit seeking to recover the anount
it paid in excess of its policy limt and certain costs
associated with the bond. | have concluded as a matter of |aw
that National Union cannot prevail and therefore judgnent wll be
entered in favor of General Star.

CGeneral Star’s policy provides in relevant part that:

(B) Insured’s Duties In The Event O QCccurrence, Caim
or Suit

(1) 1In the event of an occurrence covered hereunder
involving injuries or damages which, without regard to
legal liability, appears likely to involve this Policy,
witten notice containing particulars sufficient to
identify the Insured and al so reasonabl y obtai nabl e
information with respect to the tine, place and
circunstances thereof, and the nanes and addresses of
the injured and of avail able w tnesses, shall be given
by or for the Insured to the Conpany or any of its
aut hori zed agents as soon as practicable.

(2) If claimis nmade or suit is brought against the Insured

because of an occurrence which, w thout regard to |egal
l[iability, appears likely to involve this Policy, the
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I nsured shall imediately forward to the Conpany every
demand, notice, summobns or other process received by
himor his representative.

Def. Ex. H.

Ceneral Star received no witten notice or copies of any
docunents relating to the underlying lawsuit until March 2003.
Even assum ng that oral notice was given in 2000, and that no one
reasonably could have anticipated that the verdict would reach
the excess |l evels before the jury spoke, the policy unanbi guously
requires witten notice. Gven the confused and fragnentary
nature of the evidence surrounding the clained oral contacts, the
benefits of witten notice are undeniable. There is no evidence
that General Star waived its right to witten notice or acted in
a manner consistent with a party that has accepted oral notice.
Bot h ATl and, especially, National Union are sophisticated
entities well able to conply with the demands of the policy.

Nat i onal Union contends that even if General Star did not
receive notice, it cannot establish prejudice. | am not
convinced that a showing of prejudice is necessary in this
context, but if it is, General Star has been prejudiced as a
matter of law. General Star was denied any right to participate
in the appeals or attenpt to broker a settlenent for |ess than
the full amount of the judgnment. It is undisputed that National
Uni on and ATl did not pursue settlenent discussions with the
plaintiff in the underlying action, instead choosing to focus

their efforts on appeal. Although CGeneral Star as an excess
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insurer has fewer rights with regard to litigation decisions,
Nat i onal Union and ATl effectively denied General Star any say in
the matter at all. Notice just before denial of the final appeal
was tantanount to no notice at all. National Union cannot deny
CGeneral Star any ability to influence the final anmount paid to
the underlying plaintiff and then argue that General Star cannot
prove that its involvenent woul d have changed the outcone. There
were no settlenment discussions during the period before the
Superior Court ruled, which was the period during which such

di scussions were nost likely to bear fruit. This was not an
either/or situation: Settlenment discussions would not have

hi ndered the ability to press the appeal, and General Star should
have had the opportunity to weigh in on the issue.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL UNI ON FI RE | NSURANCE ) ClVIL ACTI ON
COMPANY OF PI TTSBURGH, PA :
V.

GENERAL STAR | NDEMNI TY COVPANY NO. 04-1065

AND NOW this 9th day of June 2005, upon consideration
of the notions for sumary judgnent, and follow ng oral argunent,
| T 1S HEREBY ORDERED t hat JUDGVENT IS ENTERED I N FAVOR OF
DEFENDANT, GENERAL STAR | NDEMNI TY COVPANY AND AGAI NST PLAI NTI FF,
NATI ONAL UNI ON FI RE | NSURANCE COMPANY OF PI TTSBURGH, PA. The

Clerk is directed to nark the case CLOSED
BY THE COURT:

[s/John P. Fullam Sr. J.
John P. Fullam Sr. J.




