IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

USAMA S. ABDEL WAHAB ) G VIL ACTI ON
V. :
U S. ATTORNEY GENERAL : NO. 05-2451
VEMORANDUM
Dal zel I, J. May 31, 2005

Before us is Usama S. Abdel Wahab's May 25, 2005 pro se
petition for a wit of habeas corpus pursuant to 28 U S. C. 8§
2241. At this early juncture, we would typically grant Wahab in

forma pauperis status, tenporarily stay his deportation, and

order the Governnent to respond.

On May 11, 2005, however, the President signed the
Enmer gency Suppl enental Appropriations Act for Defense, the d obal
War on Terror, and Tsunam Relief, 2005, Pub. L. No. 109-13, 119
Stat. 231 (2005). Buried deep in the Act, Section
106(a) (1) (B)(5) radically alters the terrain aliens fighting
renoval nust navigate. Under Section 106(a)(1)(B)(5),
"[njotwthstanding . . . section 2241 of title 28, United States
Code, or any other habeas corpus provision, . . . a petition for
review filed wwth an appropriate court of appeals in accordance

with this section shall be the sole and exclusive neans for

judicial review of an order of renpval entered or issued under
any provision of this Act. . . ." (enphasis added). Because this
provi sion divests us of jurisdiction to adjudicate Wahab's
petition, we shall treat it as one for review inproperly filed in

this Court and transfer it to our Court of Appeals.



In his petition, Wahab requests that we appoint him
counsel . Lacking jurisdiction, we nust deny his request. W do
so, however, w thout prejudice because Section 106(a)(1)(B)(5)
appears to raise constitutional concerns that our Court of
Appeal s may want to address. |If the Court of Appeals shares our
concern, Wahab definitely will need counsel to press the grave
i ssues we nerely highlight now

Before May 11, 2005, an alien contesting renoval could
file one of two petitions: (1) a petition for reviewin a Court
of Appeals or (2) a petition for a wit of habeas corpus in

federal district court. See Chmakov v. Blackman, 266 F.3d 210,

213 (3d Cir. 2001). Section 106(a)(1)(B)(5)'s plain terns, !
however, now foreclose aliens from proceedi ng under the second
route, filing a habeas petition.

Under our Constitution's Suspension C ause, "The
Privilege of the Wit of Habeas Corpus shall not be suspended,
unl ess when in Cases of Rebellion or Invasion the public Safety
may require it." US. Const. art. I, 8 9, cl. 2. Wile Congress
may divest federal courts of habeas jurisdiction w thout
violating the Suspension Clause, it nust at the very | east

substitute "a coll ateral renedy which is neither inadequate nor

1. To repeal habeas jurisdiction, Congress nust clearly
conmuni cate its intent: "Inplications fromstatutory text or

| egislative history are not sufficient to repeal habeas
jurisdiction; instead, Congress nust articulate specific and
unanbi guous statutory directives to effect a repeal .”
Immigration and Naturalization Serv. v. St. Cyr, 533 U S. 289,
299 (2001).
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ineffective to test the legality of a person's detention.”™ Swain

v. Pressley, 430 U S. 372, 381 (1977); see also Inmmgration and

Naturalization Serv. v. St. Cyr, 533 U S. 289, 300-01 (2001)

(suggesting that the Suspension C ause mght be violated if
habeas review were to be foreclosed in the inmgration context).

When applied to all aliens fighting renoval, one could
find Section 106(a)(1)(B)(5) inadequate because it effectively
bars these litigants fromreceiving an evidentiary hearing.
Specifically, 28 U S.C. § 2243 allowed aliens to proffer evidence
at an evidentiary hearing, enabling the judge to nake factual
findings. Section 106(a)(1)(B)(5), however, requires aliens to
file a petition for review, which, unlike habeas acti ons,
restricts the court to "decide the petition only on the
adm ni strative record on which the order of renoval is based." 8
US. C 8 1252(b)(4)(A) (enphasis added). |In other words, Section
106(a) (1) (B)(5) deprives aliens of the ability to present
evi dence at a hearing.?

When applied to certain crimnal aliens |ike Wahab, one
could find Section 106(a)(1)(B)(5) even nore inadequate. Read in
conjunction with other Title 8 provisions, Section
106(a) (1) (B)(5) appears to foreclose certain alien crimnals from
receiving any judicial review of their renoval orders. 8 U S.C

§ 1252(a)(2)(C) bars courts fromentertaining an alien's petition

2. This could be problematic, for exanple, if an alien wanted to
prove that he had ineffective counsel during renoval proceedings
by proffering evidence outside the adm nistrative record.
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for reviewif that alien commtted any enunerated crine.

See Liang v. Inmmigration & Naturalization Serv., 206 F.3d 308,

322 (3d GCr. 2000). Yet, Section 106(a)(1)(B)(5) appears on its
face to restrict these alien crimnals -- like all other aliens -
- to one path, filing a petition for review in the Court of
Appeal s, the very procedure 8 U S.C. § 1252(a)(2)(C prohibits.
Thus, reading Section 106(a)(1)(B)(5) and 8 U.S.C. §
1252(a)(2)(C) together appears to cut off certain crimnal aliens

from any channel of judicial review ® See St. Cyr, 533 U S. at

300 ("[S]onme "judicial intervention in deportation cases' is
unguestionably 'required by the Constitution.'") (quoting
Hei kkila v. Barber, 345 U. S. 229, 235 (1953)).

Wahab's petition denonstrates that this concern is by
no neans conjectural. The Board of Inmgration Appeals
enphasi zed that Wahab "was convi cted of, anobng ot her things,
meki ng a fal se statenent in an application for a United States
passport.” Pet.'s Ex. 3. Wile we do not know all the offenses
Wahab commtted, it is possible that one or nore fall under 8
US C 8 1252(a)(2)(C; consequently, Section 106(a)(1)(B)(5)
could foreclose himfromreceiving any judicial review of his
i npendi ng deportation.

Not wi t hst andi ng our concerns, we nust honor Congress's

3. Wile relevant, Felker v. Turpin, 518 U S. 651, 663-64 (1996)
woul d appear to be distinguishable because it dealt with
restrictions on the wit, rather than Congress's whol esal e
elimnation of it for a certain class of people, i.e., aliens
fighting a renoval order.
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recent decision to divest us of jurisdiction, and so shall deny
Wahab's petition for the appointnment of counsel w thout
prejudice. Gven the newness of the statute, we transfer this
matter to the Court of Appeals rather than dismss it.

An Order follows.

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

USAMA S. ABDEL WAHAB ) ClVIL ACTI ON
V.
U.S. ATTORNEY GENERAL ) NO. 05-2451
ORDER

AND NOW this 31st day of My, 2005, upon consideration
of the petition for wit of habeas corpus (docket entry # 1),
which we treat as a petition for review inproperly filed in this
Court, and for the reasons enunciated in our acconpanying
menorandum it is hereby ORDERED that:

1. The Cerk of Court shall TRANSFER this matter to
the United States Court of Appeals for the Third Grcuit;

2. Petitioner's request for the appointnent of

counsel is DEN ED W THOUT PREJUDI CE; and
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3. The Clerk of Court shall CLOSE this matter

statistically.

BY THE COURT:

/sl Stewart Dal zell, J.




