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Plaintiff Terrie A Adans brought this action under 42
U S C 8 405(g), seeking judicial review of the Comm ssioner of
Social Security’s final decision denying her application for
Disability Insurance Benefits (“DIB’) and Suppl enental Security
Inconme (“SSI”) under Titles Il and XVI of the Social Security
Act, 42 U S.C. 88 401-433, 1381-1383f. After the Conm ssioner
initially denied Plaintiff’s application, Plaintiff appeal ed and
was afforded a hearing before an Adm ni strative Law Judge
(“ALJ”). Utimtely, the ALJ concluded that Plaintiff is not
entitled to benefits. The Appeals Council denied Plaintiff’s
request for review. As a result, the ALJ' s findings becane the
final decision of the Conm ssioner.

Thereafter, Plaintiff initiated the instant action.
The parties filed cross-nmotions for summary judgnment. This Court

referred the case to United States Magi strate Judge Linda K



Caracappa for a Report and Recommendati on. Judge Caracappa
recomended that summary judgnment be granted in favor of the

Comm ssioner. Plaintiff filed seven objections to Judge
Caracappa’s Report and Recommendati on, which are presently before
the Court.

After carefully considering the admnistrative record,
the parties’ notions, Judge Caracappa’s Report and
Recomendation, and Plaintiff’s objections thereto, the Court
wll overrule Plaintiff’s objections and adopt the Report and
Recomendati on. Accordingly, the Court grants the Comm ssioner’s
nmotion for summary judgnent and denies Plaintiff’s notion for

summary judgnent.

BACKGROUND
Magi strate Judge Caracappa conprehensively recounted
the facts and procedural history of this case in her Report and
Recomendati on (doc. no. 17). Therefore, this Court wll not

engage in a repetitive rendering of the case background.

1. GENERAL PRI NCl PLES

This Court undertakes a de novo review of the portions
of the Report and Recommendation to which Plaintiff has objected.

28 U S.C. 8 636(b)(1); Cont’l Cas. Co. v. Domnick D Andrea,

Inc., 150 F.3d 245, 250 (3d G r. 1998). The Court “may accept,



reject or nodify, in whole or in part, the findings or
recomendati ons nmade by the magistrate judge.” 28 U. S.C. 8§
636(b) (1).

Deci sions of an ALJ are upheld if supported by

“substantial evidence.” Burns v. Barnhart, 312 F.3d 113, 118 (3d

Cr. 2002). Substantial evidence is “such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a

conclusion.” Pierce v. Underwod, 487 U S. 552, 565 (1988)

(internal quotations and citation omtted). “It is less than a
pr eponderance of the evidence but nore than a nere scintilla.”

Jesurumyv. Sec’'y of Health & Human Servs., 48 F.3d 114, 117 (3d

Cr. 1995) (citing Richardson v. Perales, 402 U.S. 389, 401

(1971)). If the ALJ's decision is supported by substanti al
evi dence, the Court may not set it aside even if the Court would

have decided the factual inquiry differently. Hartranft v.

Apfel, 181 F.3d 358, 360 (3d Cir. 1999) (citations omtted); see
al so Rutherford v. Barnhart, 399 F.3d 546, 552 (3d G r. 2005)

(“I'n the process of reviewing the record for substanti al
evi dence, we may not ‘weigh the evidence or substitute [our own]

conclusions for those of the fact-finder.’””) (quoting Wllians v.

Sullivan, 970 F.2d 1178, 1182 (3d Cr. 1992)).
Because Magi strate Judge Caracappa outlined the
standards for establishing a disability under the Social Security

Act and summarized the five-step sequential process for



eval uating disability clainms, the Court will not duplicate these

efforts here. Rep. and Recomendation at 3-5; see also Santiago

v. Barnhart, No.CGCv.A 03-6460, 2005 W. 851076, at *1 (E.D. Pa.

Apr. 12, 2005) (Robreno, J.) (outlining the standards and five-

step sequential process for evaluating disability clains).

[11. DI SCUSSI ON

Plaintiff objects to the Report and Recomrendati on,
argui ng that the Magistrate Judge commtted reversible error by:
(1) finding that the ALJ did not err by failing to consider the
inpact of Plaintiff’'s weight to her inpairments; (2) ruling that
the ALJ did not fail to classify Plaintiff’s obesity, |unbar
spondyl ol i sthesi s, and asthma as severe inpairnents; (3) finding
that the ALJ did not fail to conduct a thorough inquiry into the
types and levels of job stresses relating to the jobs identified
by the vocational expert; (4) adopting the ALJ's finding that
Plaintiff has the residual functional capacity to perform nmedi um
work; (5) failing to address the ALJ's determ nation that
Plaintiff’s statenments concerning her inpairnment were not
supported by credi ble evidence; (6) adopting the Comm ssioner’s

finding that Plaintiff is not disabled; and (7) recommendi ng that



Plaintiff’s notion for summary judgnent shoul d be denied and the

Conmmi ssioner’s notion for sunmary judgnment should be granted.?

A bjection 1: The ALJ Failed to Consider the
| npact of Plaintiff's Chesity to Her |npairnents

Plaintiff contends that the ALJ failed to consider her
obesity, specifically in the second, third, and fifth steps of
the disability evaluation process, pursuant to Social Security
Rule (“SSR’) 02-01p, and that the Magistrate Judge conmtted
reversi ble error by not recognizing the AL’ s failure.

In a recent social security benefits case, the Third
Circuit addressed whether an ALJ's failure to nention a
claimant’ s obesity warranted a remand. Rutherford, 399 F. 3d at
552-53. Adopting the analysis established by the Seventh Circuit

in Skarbek v. Barnhart, 390 F.3d 500 (7th Cr. 2004) (per

curianm), the Third G rcuit recognized:

An ALJ is required to consider

i npai rments a clai mant says he has,
or about which the ALJ receives
evidence. Although [plaintiff] did
not specifically claimobesity as
an inpairment (either in his
disability application or at his
hearing), the references to his

! Essentially in her sixth and seventh objections,
Plaintiff is disputing the Magi strate Judge' s ultimate deci sion,
i.e., the adopting of the ALJ's findings and the granting of the
Comm ssioner’s sumary judgnent notion. Because these two
objections are “cumul ative,” so to speak, the Court will not
separately address them The Court’s final decision, however,
enconpasses these objections.



wei ght in his nmedical records were
likely sufficient to alert the ALJ
to the inpairnment. Despite this,
any remand for explicit
consideration of [plaintiff’s]
obesity would not affect the
outcone of this case. Notably,
[plaintiff] does not specify how
his obesity further inpaired his
ability to work, but specul ates
merely that his weight nmakes it
nore difficult to stand and wal k.
Additionally, the ALJ adopted the
limtations suggested by the
specialists and revi ewi ng doctors,
who were aware of [plaintiff’s]
obesity. Thus, although the ALJ
did not explicitly consider
[plaintiff’s] obesity, it was
factored indirectly into the ALJ' s
deci sion as part of the doctors’
opi ni ons.

Rut herford, 399 F.3d at 552-53 (quoting Skarbek, 390 F.3d at
504) .

Moreover, a claimant’s generalized assertions that his
or her weight nakes certain actions nore difficult “is not enough
to require a remand, particularly when the adm nistrative record
indicates clearly that the ALJ relied on the vol um nous nedi cal
evi dence as a basis for his findings regarding [the clai mant’s]

[imtations and inpairnments.” 1d. at 553; see also Meredith v.

Barnhart, No.C v.A 03-6422, 2004 W 2367816, at *3 (E.D. Pa.

Cct. 19, 2004) (noting that the claimant “did not raise the issue
of his obesity or discuss synptons related to obesity at the
heari ng, nor do his nedical records nention obesity or the need

for weight loss. Nothing in the nedical records suggests that

6



obesity is a factor in Plaintiff’s nmedical condition or his
functional level. [As such,] the ALJ had no obligation to
consider Plaintiff’s weight, no obligation to assess functional
or nedi cal equival ence, and no obligation to seek an updated
medi cal opinion pursuant to SSR 96-6p.”); Santiago, 2005 W
851076, at *4 (“The record is devoid, however, of any evidence
(rmedical or otherwise) that plaintiff’'s relatively slight obesity
exacerbated his inpairnents, nor did plaintiff allege obesity as
a disability (either in his disability application or at his
hearing). Accordingly, the ALJ's failure to nention plaintiff’s
obesity is not a basis to reverse or remand in this case.”)

(citing Rutherford, 399 F.3d at 552-53) (footnote omtted).

Foll ow ng the anal ysis adopted by the Third Crcuit in
Rut herford, this Court deens that remand for the explicit
consideration of Plaintiff’s obesity would not affect the outcone
of the case. The record | acks any objective evidence to show
that Plaintiff’s weight exacerbated her inpairnents. The only
mention of Plaintiff's obesity is found in Plaintiff’s Case
Menor andum where she specul ates that her obesity “shoul d be
considered as a conplicating factor that conbines with other
inmpairnments to neet or equal a listing.” (R at 11.) In that
docunent, Plaintiff summarily states: (1) her weight was between
189 pounds and 213 pounds from June 27, 2002 to July 1, 2003; (2)

she is five feet, four inches (5 4") tall, and (3) at a weight of



189 pounds, she has a Body Mass Index (“BM”) of 31, and, at a
wei ght of 203 pounds, she has a BM of 332 (R at 11). These
assertions, however, were partially contradicted by Plaintiff at
t he hearing, where she testified that she is five feet, one inch
tall (5 1") tall and that she is uncertain of her weight,
although it is less than 204 pounds.® (R at 47.) Also at the
hearing, Plaintiff did not testify that her weight exacerbated
her inpairments or created any functional limtations. The only
ot her evidence of Plaintiff’'s weight is in nedical charts, where
medi cal professionals recorded Plaintiff’s weight, but did not
appear to comment on whether Plaintiff is obese or whether
Plaintiff’s weight affected any of her nmedical conditions.

Nei ther Plaintiff nor any other wtness testified that
Plaintiff was obese or that her weight further inpaired her
ability to work. Nor were any nedical records provided to
indicate such. In addition, Plaintiff did not nmention her
al l eged obesity in her disability application. Instead,
Plaintiff identified seizures, hypertension, and depression as

the conditions that limt her ability to work. (R at 108.)

2 According to the BM Table that Plaintiff attached to
her bjections Menorandum Plaintiff’s BM woul d be between 32
and 33 at a weight of 189, and her BM woul d be between 34 and 35
at a weight of 203. See Pl.s” (bjs. at Ex. A These nunbers
under the BM Table would categorize Plaintiff as “obese.”

s |f these assertions were true, then Plaintiff’'s BM,
see supra note 2, would be between 38 and 39. These nunbers
woul d still categorize Plaintiff as “obese.”

8



Mor eover, any contention that the ALJ shoul d have obtai ned an
updat ed nedi cal opinion is untenable because (1) Plaintiff did
not raise the issue of her obesity at the hearing, (2) her
medi cal records do not nention obesity or her need for weight
| oss, and (3) her nedical records do not suggest that obesity is
a factor in Plaintiff’s nmedical condition or functional |evel.
Meredi th, 2004 W. 2367816, at *3 (finding that the ALJ was under
“no obligations to seek an updated nedi cal opinion” because
plaintiff “did not raise the issue of his obesity or discuss
synptons related to obesity at the hearing, nor do his nedical
records nmention obesity or the need for weight loss. Nothing in
the medi cal records suggests that obesity is a factor in
[p]laintiff’s nmedical condition or his functional level.”).
After reviewing the adm nistrative record, the Court is
satisfied that the ALJ relied on “vol um nous nedi cal evidence as
a basis for his findings regarding [Plaintiff’s] limtations and

inpairnments.” Rutherford, 399 F.3d at 553; see also Cesario v.

Barnhart, No.C v.A 04-4194, 2005 W. 994623, at *3 (E.D. Pa. Apr.
27, 2005) (“It would have been inproper for the ALJ to specul ate
as to any further work-related limtations. Because the record
did not reveal any additional obesity-related functional
limtations, the ALJ' s assessnent was not in error.”). As such,
the ALJ's failure to directly address Plaintiff’s weight is not

reason for remand or reversal



B. ojection 2: The ALJ Failed to Cassify Plaintiff’s
besity, Lumbar Spondyl olisthesis, and Asthma as
Severe | npairnents

Plaintiff argues that the ALJ failed to classify her
obesity, lunbar spondylolisthesis, and asthna as severe
i npai rments, and that the Magistrate Judge commtted reversible
error by not recognizing the ALJ's failure. As is evident from
the adm nistrative record, the ALJ carefully consi dered whet her
Plaintiff’s spondylolisthesis and asthma (in addition to
hypertension), either alone or in conbination, amounted to a
“severe inpairnment” under step two of the disability eval uation
process. Because of the “m nimal nedical evidence in the record
to corroborate or support any finding of significant vocati onal
inpact related to these conditions,” the ALJ determ ned that
Plaintiff failed to prove any severe inpairnents, other than a

sei zure di sorder, depression, and drug and al cohol abuse.* (R at

4 More specifically, the ALJ found that:

Al t hough the claimant has all eged
havi ng ast hma, hypertension, and a
back inmpairnment, there is m ninal
clinical evidence in the record to
corroborate or support any finding
of significant vocational inpact
related to these conditions. The
claimant’ s asthmatic condition is
controll ed by nedications and has
never caused her to [sic] any
vocational problens. The clai nant
t akes bl ood pressure nedication
that effectively controls her
hypertension. And though
spondyl ot hesi s [sic] has been shown

10



20.) Moreover, as this Court previously discussed, Plaintiff has
not provi ded any objective evidence to support clains that her
obesity augnmented her inpairnments or caused a functional
[imtation. Accordingly, the Court overrules Plaintiff’s second

obj ecti on.

C. bj ection 3: The ALJ Failed to Conduct a Thorough
Inquiry into the Types and Levels of Stress Associ ated
with Jobs Identified by the Vocational Expert

Plaintiff contends that the ALJ failed to conduct a
t horough inquiry into the types and | evels of stress associated
with jobs identified by the vocational expert (“VE'), and that
the Magi strate Judge conmtted a reversible error by not
recogni zing the ALJ's failure. As authority for this objection,

Plaintiff relies on SSR 85-15, which requires that consideration

(Exhi bit 12F) there has been no
aggressive treatnent including
surgery, steroid or epidural

i njections docunented, and, in
fact, the claimant testified that
she had been taking an exercise

cl ass. She controls her back
problemlargely with over the
counter pain killers and sal ves.
Therefore, despite allegations to
the contrary, no vocational limts
have been denonstrated by the
limted nedical evidence pertaining
to these conplaints, and it is
found that these are not severe

i mpai rments as defined by the
Soci al Security Act.

(R at 20.)
11



be given in the residual functional

capacity assessnent to

t he

impact of limtations created by stress. SSR 85-15, 1985 W

56857, at *1. The residual functional capacity, or “RF(,]

assessnment of an individual’s ability to do sustained work-

is an

rel ated physical and nental activities in a work setting on a

regul ar and continuing basis.” SSR

also 20 C.F. R 88 404. 1545, 416. 945.

96-8p, 1996 W. 374184;

SSR 85-15 provides in pertinent part:

Since nental illness

is defined and

characterized by mal adapti ve
behavior, it is not unusual that
the nentally inpaired have
difficulty accommodating the
demands of work and work-1Iike
settings. Determ ning whether

t hese individuals wl
adapt to the demands

| be able to
of "stress" of

the workplace is often extrenely
difficult. This section is not
intended to set out any presunptive
limtations for disorders, but to
enphasi ze the inportance of

t hor oughness in eval uati on on an

i ndi vidual i zed basi s.

The reaction to the demands of work
(stress) is highly individualized,

and nental illness is characterized
by adverse responses to seem ngly
trivial circunmstances. . . . Thus,

the nentally inpaired may have
difficulty nmeeting the requirenents
of even so-called "l ow stress”

j obs.

Because response to the demands of

work is highly indivi

dual i zed, the

skill level of a position is not

12

see



SSR 85- 15,

necessarily related to the
difficulty an individual will have
in neeting the demands of the job.
A claimant's condition may make
performance of an unskilled job as
difficult as an objectively nore
demandi ng job. [Therefore, any]
inmpairnment-related limtations
created by an individual's response
to demands of work . . . nust be
reflected in the [residual
functional capacity] assessnent.

1985 W. 56857 at *5-6 (enphasis added).

of SSR 85-15 is to enphasi ze:

I1d. at

* 1.

(1) that the potential job base for
mentally ill claimnts w thout
adverse vocational factors is not
necessarily large even for

i ndi vi dual s who have no ot her

i npai rments, unless their renaining
mental capacities are sufficient to
nmeet the intellectual and enotional
demands of at |east unskilled,
conpetitive, renunerative work on a
sust ai ned basis; and (2) that a
finding of disability can be
appropriate for an individual who
has a severe nental inpairnent

whi ch does not neet or equal the

Li sting of Inpairnments, even where
he or she does not have adversities
in age, education, or work

experi ence.

The purpose

“I'n view of the purpose and mandate of SSR 85-15, the

ALJ was required to give due consideration to Plaintiff’'s ability

t o deal

wWith stress in assessing Plaintiff’s residual functional

capacity to performwork.” Diehl v. Barnhart, 357 F. Supp. 2d

804, 825 (E.D. Pa. 2005) (Robreno, J.).

13



The ALJ found that Plaintiff suffers fromthree severe
i npai rments: a seizure disorder, depression, and drug and
al cohol abuse. (R at 20, 32.) In nmaking this determ nation,
the ALJ carefully considered, inter alia, the nedical assessnents
of Dr. Jonathan Ri ghtnyer, the State Agency psychol ogi cal
consultant; Dr. Margaret A Friel, an inpartial nedical expert
who testified at the hearing; and Dr. Andrew Sol oway, Plaintiff’s
former psychiatrist. (R at 24-30.) Wile acknow edging Dr.
Soloway’s opinion that Plaintiff suffered from chronic depression
whi ch caused her to deconpensate,® the ALJ instead adopted the
opinions of Dr. Rightnyer and Dr. Friel, both of whom “opi ned
that the records show that when the claimant is clean and sober
she has had no epi sodes of deconmpensation.” (R at 24.)
Moreover, the ALJ noted that “[t] he docunentation shows that the
claimant’ s hospitalizations . . . were caused by her al cohol
abuse and while drinking, she would not take her prescribed
medi cations.” (R at 25.) Although the ALJ recogni zed that
Plaintiff had only one or two epi sodes of deconpensati on when she

was abusing al cohol (R at 23), he al so observed that Plaintiff

5 The ALJ noted that Dr. Soloway “felt that [Plaintiff]
has a docunented history of over 2 years duration of chronic
depressi on whi ch has caused her to deconpensate often as
evi denced by her increased use of Celexa, and that the claimnts
requires a highly structured and supportive setting within own
her [sic] honme.” (R at 25.)

14



had never exhi bited epi sodes of deconpensati on when “cl ean and
sober” (R at 25).

Moreover, the ALJ did not err in posing a hypotheti cal
to the VE that did not address how stress m ght affect
Plaintiff’s ability to function in the workplace. “A
hypot heti cal question posed to a vocational expert ‘nust reflect
all of aclaimant’s inpairnents.’” Burns, 312 F.3d at 123

(quoting Chrupcala v. Heckler, 829 F.2d 1269, 1276 (3d Cr. 1987)

(enphasis added)). “Were there exists in the record nedically
undi sput ed evi dence of specific inmpairnments not included in a
hypot heti cal question to a vocational expert, the expert’s
response i s not considered substantial evidence.” [d. (citing

Podedworny v. Harris, 745 F.2d 210, 218 (3d Cir. 1984)).

In the instant case, the nedical record does not
provi de undi sputed evidence of inpairnent-related limtations
created by stress. See Diehl, 357 F. Supp. 2d at 825. Although
Dr. Sol oway assessed that Plaintiff’s “functional stressors”

i ncl uded “depression, hypertension, asthnma, and a seizure

di sorder caus[ing] the claimant to have an overwhel m ng anount of
‘“marked’ or ‘extrene’ difficulties in nost daily living
activities, nost social functioning activities, and nobst
activities requiring concentration[,] persistence or pace,” (R
at 28), the ALJ gave nore wei ght and credence to other evidence

in the record indicating that Plaintiff did not suffer from

15



occupational limts attributable to stress, as outlined above.®
(R at 27-30.) As such, the ALJ conducted a proper inquiry
relating to the inpact of stress, and did not err by excluding

the i npact of stress in the hypothetical posed to the VE.

6 As the record refl ects,

[W hile the Adm nistrative Law
Judge has considered Dr. Sol oway’s
assessnent of the claimnt’s

resi dual functional capacity, it is
noted that: 1) there is a |l ack of
objective clinical or |aboratory
findings to support the degree of
l[imtation alleged; 2) the record
reveal s no significant evidence of
neur ol ogi ¢ conprom se whi ch woul d
affect the claimant’s ability to
stand, walk or sit to the degree as
i ndi cated; 3) he does not relate
his opinion to any specific
findings; 4) his opinion is not
supported by reports which indicate
only routine outpatient care, with
little or no continuing treatnent
or use of prescribed nedication;
and 5) his assessnent is
inconsistent wwth the claimant’s
self-reported activities of daily
living. Consequently, the

Adm ni strative Law Judge gives
little weight to Dr. Sol oway’s
assessnent of the claimnt’s

physi cal capacity.

(R at 28-29.)
16



D. ojection 4: The ALJ Determned that Plaintiff Has the
Resi dual Functional Capacity (“RFC’) to Perform Medi um
Wrk, Wiich Is Not Supported by Substantial Evidence

Plaintiff contends that the ALJ incorrectly determ ned
that she had an RFC to perform nmedi um work, and that the
Magi strate Judge commtted reversible error by failing to
recogni ze that the ALJ’s determ nati on was not supported by
substantial evidence. As previously stated, an “RFC is an
assessnent of an individual’s ability to do sustai ned work-
rel ated physical and nental activities in a work setting on a
regul ar and continuing basis.” SSR 96-8p, 1996 W. 374184; see
also 20 C F. R 88 404. 1545, 416.945. “The RFC assessnent
considers only functional limtations and restrictions that
result froman individual's nedically determ nable inpairnment or
conbi nation of inpairnments, including the inpact of any rel ated
synptons.” SSR 96-8p, 1996 WL 374184. *“The RFC assessnent mnust
first identify the individual’s functional [imtations or
restrictions and assess his or her work-related abilities on a
function-by-function basis, including the functions in paragraphs
(b), (c), and (d) of 20 CFR 404. 1545 and 416.945. Only after
that may RFC be expressed in terns of the exertional |evels of
wor k, sedentary, |ight, nedium heavy, and very heavy.” |d.

In performng the RFC assessnent, the ALJ “nust have
eval uated all relevant evidence, and explained his reasons for

rejecting any such evidence. [The ALJ] also nmust have given [the

17



cl ai mant’ s] subjective conplaints serious consideration, and nmade
specific findings of fact, including credibility, as to [the
claimant’ s] residual functional capacity.” Burns, 312 F. 3d at
129 (internal quotations and citations omtted). In the instant
case, the ALJ conplied these nandates.

As previously noted, the ALJ found Plaintiff to suffer
fromthree severe inpairnments: a seizure disorder, depression
and drug and al cohol abuse. (R at 20, 32.) The ALJ
specifically stated that the RFC assessnent was based “on the
totality of the record,” including Plaintiff’s statenents about
her ability to performdaily living activities; the nedical
opinions of Plaintiff’s treating sources, to the extent that
t hese opi nions were supported by the medical records and not
i nconsistent with the record as a whol e; and the assessnents by
Dr. Friel, the nedical expert who testified at the hearing, and
Margaret A. Preno, the VE who testified at the hearing. (R at
26.) Although Plaintiff testified about the severity of her back
pai n, her frequent seizures, her depressive synptons, her daily
l[iving activities, and her social functioning, the ALJ found her
testinmony to be inconsistent wwth the nedical record. (R at

27.) “Alegations of pain and other subjective synptons nust be

supported by objective nedical evidence.” Hartranft v. Apfel,
181 F. 3d 358, 362 (3d Gr. 1999). As discussed in Part IIl.E

bel ow, the ALJ found Plaintiff to be an unreliable and *poor

18



witness,” with little objective nmedical evidence supporting her
al l eged synptons. As such, the ALJ afforded Plaintiff’s
testinmony little weight.

Mor eover, the ALJ expl ai ned why he gave “significant
weight” to the opinion of Dr. Friel, and “little weight” to the
opinion of Dr. Soloway, Plaintiff’s fornmer treating psychiatrist.
(R at 28-29.) As the ALJ concl uded,

based upon a consideration of the
subj ective all egations wei ghted
agai nst obj ective nedi cal evidence
and ot her relevant information
bearing on the issue of
credibility, the Adm nistrative Law
Judge finds that the claimant’s
assertions concerning the severity
of her inpairnments, and their

i npact on her ability to work, are
only credible to the extent that

t hey support a finding of being
able to performwork at the nedi um
level with the cited preclusions
(20 CFR 404. 1529 & 416.929 and
Soci al Security Ruling 96-7p).

(R at 30.)

The Court finds that the ALJ took the appropriate steps
in assessing Plaintiff’s RFC. Mreover, the Mgistrate Judge
properly found that the ALJ’s RFC decision was supported by

substanti al evi dence.

19



E. oj ection 5: The ALJ Inproperly D scounted Plaintiff’s
St at enent s Concerning Her |npairnents, Finding Her Not
Credible

Plaintiff objects to the ALJ's determ nation that
Plaintiff’s statements concerning her inpairnments were not
totally credible, and argues that the Magi strate Judge did not
explicitly address this argunent in her Report and
Recommendat i on

It is well-established that the ALJ is responsible for
resolving evidentiary matters, determning a witness’'s

credibility, and weighing all evidence. Washington v. Barnhart,

No. Civ. A. 04-1137, 2005 W. 701208, at *8 (E.D. Pa. Mar. 25,

2005). As this Court recognized in Irelan v. Barnhart, 243 F

Supp. 2d 268 (E.D. Pa 2003), “[t]he ALJ is enpowered to eval uate
the credibility of witnesses, and his findings on the credibility
of claimants are to be accorded great weight and deference,
particularly since an ALJ is charged with the duty of observing a
W tness’ s deneanor and credibility.” 1d. at 284 (internal
guotations and citations omtted). Mre specifically, when a

cl ai mant reports subjective conplaints of pain, the ALJ nust
determ ne the extent to which a claimant is accurately stating

the degree of pain and the extent to which he or she is disabled

by it. 1d. (citing Hartranft v. Apfel, 181 F.3d 358, 362 (3d
Cr. 1999)). “[T]lhe ALJ may ‘reject the claimant’s cl ai m of

disabling pain if he affirmatively addresses the claimin his

20



deci sion, specifies the reason for rejecting it, and has support

for his conclusion in the record.”” 1d. (citing Hrschfeld v.

Apfel, 159 F. Supp. 2d 802, 811 (E.D. Pa. 2001)).
In the instant case, the ALJ provided sufficient
support for his determnation that Plaintiff’s clains of
di sabling pain were not credible. Although Plaintiff testified
about her activities of daily living and her social functioning,
the ALJ found these descriptions to be “directly at odds with the
listing-level severity opined by her fornmer psychiatrist . . . .7
(R at 27.) Moreover, Plaintiff testified to the severity of her
back pain, her frequent seizures, and her depressive synptons.
Id. The ALJ, however, determned that “[d]espite the claimnt’s
assertions to the contrary, the nedical record does not support
that the claimant’s inpairnent/s are/is [sic] as severe as she
contends. Various nedical experts have nade statenents
illustrating that the inpairnents, while severe, are not as
debilitating as suggested by the claimant.” (R at 27.)
Not only did Plaintiff admt that her nenory is “poor,”

but the ALJ found Plaintiff to be a “poor witness.” (R at 27,
29.) As the ALJ expl ai ned,

[t]he | evel of deterioration

[Plaintiff] alleges is excessive,

at odds with her current activities

of daily living as stated, prior

medi cal observations, and the

medi cal evidence of record. The

Adm ni strative Law Judge is of the
opi nion that the claimnt has a
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tendency to exaggerate the extent
of her synmptons. The totality of

t he evi dence of record,
particularly the findings of
treating physicians as cited,
rebuts the claimant’s contention
that she is disabled to the degree
alleged. Wile the Adm nistrative
Law Judge believes that the

cl ai mant s does have some synptons
and limtation of function, it is
not to the extent that the clai mant
all eges. Therefore, based upon a
consi deration of the subjective

al | egati ons wei ghed agai nst

obj ective nedi cal evidence and

ot her relevant information bearing
on the issue of credibility, the
Adm ni strative Law Judge finds that
the claimant’ s assertions
concerning the severity of her

i mpai rments, and their inpact on
her ability to work, are only
credible to the extent that they
support a finding of being able to
performwork at the nediumleve
with the cited preclusions (20 CFR
404. 1529 & 416.929 and Soci al
Security Ruling 96-7p).

(R at 30.)

The Magi strate Judge appears to have addressed the
ALJ's finding that Plaintiff’'s description of her disabling pain
was not credible. Specifically, the Magi strate Judge wote,
“Is]ince the ALJ addressed the issue of pain in his decision and
his conclusion is supported by the record, he had the discretion
to reject a claimof disabling pain.” Rep. & Reconmendation at
17. Therefore, Plaintiff’s assertion to the contrary is w thout

merit.
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The Court recognizes that the ALJ had the opportunity

to evaluate, firsthand, Plaintiff’'s testinony. See Irelan, 243

F. Supp. 2d at 284. Moreover, the ALJ provided a sufficient
expl anation, wth just reasoning, to afford little weight to
Plaintiff’s testinmony. Thus, the Court will not disturb the
ALJ's credibility determnation. Plaintiff’ fifth objection is

overr ul ed.

V.  CONCLUSI ON

For the foregoing reasons, the Court finds that the
ALJ' s determ nation is supported by substantial evidence in the
adm ni strative record. Accordingly, Plaintiff’'s objections wll
be overruled and the Report and Recomrendation will be approved

and adopted. An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERRI E A. ADANS, : ClVIL ACTI ON
: NO. 04- 2051
Pl aintiff,
V.
JO ANNE B. BARNHART,

Def endant .

ORDER

AND NOW this 31st day of My, 2005, upon
consi deration of the cross-notions for summary judgnent (doc.
nos. 11 and 14), and after review of the Report and
Reconmendati on of United States Magi strate Judge Linda K
Caracappa (doc. no. 17) and Plaintiff’s Objections thereto (doc.
no. 18), it is hereby ORDERED for the reasons provided in the
acconpanyi ng Menorandum t hat :

1. The Report and Reconmmendation (doc. no. 17) is
APPROVED and ADOPTED.

2. Plaintiff’s Cbjections to the Report and
Reconmendati on (doc. no. 18) are OVERRULED.

3. Def endant’ s Motion for Summary Judgnent (doc. no.
14) i s GRANTED.

4. Plaintiff’s notion for summary judgnent (doc. no.

11) is DEN ED.

24



5. The final decision of the Comm ssioner of Soci al
Security is AFFIRVED and JUDGVENT is entered in favor of

Def endant and against Plaintiff.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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