I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DVI BUSI NESS CREDI T RECEl VABLES - ClVIL ACTI ON
CORP. . II1. :

V.
PREFERRED MRI, INC., et al. : NO. 05- 1086

VEMORANDUM AND ORDER

McLAUGHLI N, J. May 19, 2005
Preferred MRI, Inc. has noved to transfer this case to

the Northern District of Texas pursuant to 28 U.S.C. 8§ 1404(a).

Havi ng wei ghed all of the private and public factors set out in

Jumara v. State Farm | nsurance Conpany, 55 F.3d 873 (3d Cr

1995), the Court will deny the notion.

This case arises out of the defendant’s alleged failure
to repay principal and interest under a | oan agreenent that was
entered into between DVI Business Credit Corporation (“DVIBC)
and the defendant Preferred MR, Inc. (“Preferred MRI”). The
i ndi vi dual defendants, Janes Wbb, Ted G oesbeck, and G ady
Hobbs, are officers and the sol e shareholders of Preferred MR
At the sanme tinme that Preferred MR entered into the | oan
agreenent, the individual defendants each entered into a guaranty
and suretyship agreenent with DVIBC. DVIBC subsequently

transferred and assigned all of its rights and interests in the



agreenents to the plaintiff, DVI Business Credit Receivables
Corp., Il (“DV1").

Section 1404(a) of Title 28 states:

For the convenience of parties and witnesses, in

the interest of justice, a district court may

transfer any civil action to any other district or

di vision where it m ght have been brought.

28 U.S.C. 8 1404(a). The party requesting the transfer has the
burden of establishing that transfer is warranted. The Court
nmust consider private and public factors to determ ne in which
forumthe interests of justice and conveni ence woul d be best
served. Jumara, 55 F.3d at 879.

Private factors include: (1) the plaintiff’s forum
preference; (2) the defendant’s preference; (3) where the claim
arose; (4) the relative physical and financial condition of the
parties; (5) the extent to which witnesses may be unavail able for
trial in one of the forunms; and (6) the extent to which books and
records would not be produced in one of the forums. |d.

Public factors include: (1) enforceability of a
judgment; (2) practical considerations that could make the trial
easy, expeditious, or inexpensive; (3) the relative
adm nistrative difficulty resulting fromcourt congestion; (4)
the local interest in deciding the controversy; (5) the public
policies of the foruns; and (6) the famliarity of the trial

judge with the applicable state law in diversity cases. 1d. at

879-80.



The plaintiff’s choice of forum weighs agai nst
transfer. The defendant argues that the plaintiff’s choice of
this Court as its forumshould carry no wei ght because the
plaintiff is a foreign corporation and the cause of action did
not arise here. The Court disagrees. The |oan agreenent that
Preferred MRl entered into with the plaintiff, as well as the
suretyship agreenents that the individual defendants entered into
with the plaintiff, contain provisions which suggest that the
parti es contenpl ated Pennsyl vania as a proper forumto litigate
any di sputes which mght arise out of the agreenents.

Section 13.11 of the | oan agreenent provides:

(a) Borrower hereby irrevocably submts
to the jurisdiction of any state or
federal court in the Commonweal t h of
Pennsyl vani a, over any action or
proceedi ng arising out of or relating to
t his agreenent

(b) Nothing in this section shall affect
the right of lender to serve | ega
process in any other manner permtted by
| aw or affect the right of |ender to
bring any action or proceedi ng agai nst
borrower or any of its properties in the
courts of other jurisdictions to the
extent otherwi se permtted by | aw

The suretyship agreenents each contain the follow ng provision:

The state and federal courts in the
Commonweal th of Pennsylvania will have
jurisdiction over all matters arising out
of this Agreenent and the Loan Docunents;
provi ded, however, that nothing contai ned
herein will prohibit DVI frominitiating
action against Surety in any jurisdiction
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in which Surety resides or is |ocated, as

the case may be . . . . Surety waives

any right it nmay have to assert the

def ense of forum non conveniens or to

obj ect to such venue in any such

pr oceedi ng.
The | oan agreenment and suretyship agreenents al so provide that
the rights and obligations of the parties will be governed by
Pennsyl vani a | aw.

Al t hough these provisions are not dispositive of the

transfer notion, the Court can consider themin the exercise of
its discretion in deciding whether to transfer the case. Stewart

Og., Inc. v. Ricon Corp., 487 U S. 22, 29 (1988); Jumara, 55

F.3d at 880. Contrary to the defendant’s argunent, therefore,
Pennsylvania is not a stranger to this dispute. Preferred MR
has agreed that Pennsylvania | aw shall apply to the dispute and
it has irrevocably submtted itself to the jurisdiction of this
Court. The sureties have gone further in their commtnent to
Pennsyl vani a. They have wai ved any right they may have to assert
t he defense of forum non conveniens or to object to venue. The
suretyshi p agreenents state that Pennsylvania state and federal
courts “will have jurisdiction” over all matters arising out of
the suretyship agreenents and | oan docunents. Under these
ci rcunst ances, the Court gives great weight to the plaintiff’s
choi ce of forum

The defendant’ s preference does not weigh heavily in

the calculation. Al of the defendants would prefer to be in the
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Northern District of Texas; but, the Court will not give great
wei ght to that preference in view of the contractual provisions
to which the defendants agreed.

Were the claimarose weighs slightly in favor of
transfer. Although the plaintiff concedes that the claimdid not
arise in Pennsylvania, the plaintiff argues that it is not clear
whet her the claimarose in Texas where the debtor failed to pay
or in New York where the debt was to be paid. 1In any event, it
does appear that this factor weighs slightly in favor of the
def endant .

Rel ative financial condition of the parties weighs
slightly in favor of the defendant. Preferred MR argues that
its financial position is “tenuous at best” and that the
plaintiff is a multi-mllion dollar conpany. This argunent
proves too nmuch because pretrial discovery will proceed in the
sane way regardl ess of where the case is pending. It may be
true, however, that it would be nore expensive for the defendants
to try the case in Philadel phia because they will have to travel
to Phil adel phia for the trial. This factor weighs sonewhat in
favor of the defendant.

Wtness availability is neutral. Preferred MRl argues
that all defendants are domciled or reside in the Northern
District of Texas so it would be nuch nore convenient for themto

have the trial there. The plaintiff contends that the Court



shoul d not consider the conveni ence of the individual defendants
because they have agreed to waive any right to assert the defense
of forum non conveniens or to object to venue. At the oral
argunment on the notion to transfer, counsel for the plaintiff
stated that the individual defendants did not join in the notion
because they realize that the suretyship agreenents prevent them
fromdoing so. Counsel for the defendants did not take issue
with this statenent.

The plaintiff also argues that Philadel phia is a nore
convenient forumfor its witnesses than Dallas. The plaintiff
listed three necessary witnesses who are |located in Chevy Chase,
Maryl and; M Ilville, New York; and Marl borough, Massachusetts,
respectively. These witnesses are all |ocated on the East Coast
of the United States and are in closer geographic proximty to
Phi | adel phia than Dallas. Particularly with respect to the
W t nesses who are |ocated in Maryland and New York, it will be
nore convenient for the plaintiff’s witnesses to travel to
Phi | adel phi a than Dal | as.

The defendant’ s strongest argunent on w tness
availability is that certain individuals my be subject to
subpoena in Dallas but not Phil adel phia. The defendant lists its
auditors, who are | ocated near Houston, Texas, as one exanpl e of
necessary wtnesses who may not be available for trial in

Phi | adel phia. The defendant argues that although the auditors



are not located within 100 mles of the federal courthouse in
Dal | as, they can be subpoenaed to the trial under a Texas state
statute and the Federal Rules of G vil Procedure. See
Fed. R Cv.P. 45(b)(2). The Court will assunme that the auditors
coul d be subpoenaed for trial in Dallas, although the defendant
has not presented the Court with the state statute that so
provides. Oher than the auditors, however, the defendant failed
to specifically identify any third-party wtnesses who may be
available for trial in Dallas but not in Philadel phia.

Taki ng both parties’ argunents into consideration, this
factor is neutral. Al though Phil adel phia is nore convenient for
the plaintiff’s witnesses, the defendant’s auditors may be
subj ect to subpoena in Dallas but not in Philadel phia. Having
said that, however, the Court notes that it would be unusual for
auditors to refuse to attend the trial of any matter involving an
audit that they had done.

The books and records issue is a neutral factor. The
records can be reviewed where they are | ocated and easily shipped
for trial

The public factors are generally neutral. The
plaintiff argues that public factor nunber six weighs inits
favor because Pennsylvania law w il be applicable to this case.
The Court agrees. The defendant argues that public factor nunber

four weighs in its favor because Texas has an interest in



deciding the controversy that involves a Texas corporation and
i ndi vi dual residents of Texas. The Court does not view this
controversy as a particularly local one. It involves a
creditor’s attenpt to collect noney allegedly owed by a debtor.
It is true that the debtor is located in Dallas; but, it does not
appear that the Northern District of Texas has any particul ar
interest in deciding this case.

Havi ng wei ghed all of the Jumara factors, the Court
concl udes that the defendant has not established that transfer is
war r ant ed.

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DVI BUSI NESS CREDI T RECEl VABLES - ClVIL ACTI ON
CORP. . II1. :
V.
PREFERRED MRI, INC., et al. : NO. 05- 1086
ORDER

AND NOW this 19th day of May, 2005, upon consideration
of the defendant’s Modtion to Transfer Venue (Docket No. 6), the
plaintiff’s response, the defendant’s reply, and foll ow ng oral
argunent held on May 6, 2005, IT IS HEREBY ORDERED t hat said
notion is DENIED for the reasons stated in a nmenorandum of

today’ s date.

BY THE COURT:

[s/ Mary A. MclLaughlin
Mary A. McLaughlin, J.




