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Plaintiffs, direct purchasers of Paxil brand paroxetine

hydrochl oride (“Paxil”), have brought this class action antitrust
suit pursuant to Sections 4 and 16 of the Cayton Act, 15 U.S.C. 88
15 and 26, against SmthKline Beecham Corporation, d/b/al/
d axoSm thKline (“GSK” or “Defendant”), alleging, individually and
on behalf of a class of all others simlarly situated, that GSK has
vi ol ated Section 2 of the Sherman Antitrust Act, 15 U S.C. 8§ 2, by
stockpiling and causing patents to be |isted with the Food and Drug
Adm nistration (“FDA’) in a manner which del ayed FDA approval of
generic paroxetine hydrochloride and enabled Defendant to
unlawful ly extend its market nonopoly for Paxil. Plaintiffs have
reached a settlenent of their clainms against GSK in the anmount of
$100 nmillion, and the Court approved the Settlenent following a
Fai rness Hearing held on January 28 and February 9, 2005. Before
the Court is Plaintiffs’ Mtion for Amard of Attorneys’ Fees and
Costs. For the reasons that follow, the Court grants the Mtion
and awards attorneys’ fees and costs to counsel for Plaintiffs in

the total anmount of $20 mllion.



BACKGROUND

Plaintiffs claimthat GSK unlawfully excluded conpetition in
the market for Paxil and generic paroxetine hydrochloride! by
engaging in the foll ow ng unl awful acts: (1) conducti ng sham pat ent
infringenent litigation against generic manufacturers which
triggered automatic 30 nonth regulatory stays of generic
conpetition; (2) making intentional msrepresentations to the
Patent and Trademark O fice (“PTO') in order to obtain patents
related to paroxetine hydrochloride; and (3) making intentional
m srepresentations to the Food & Drug Adm ni stration (“FDA”) which
enabl ed GSK to exclude conpetition by generic manufacturers. On
January 26, 1988, GSK was issued U.S. Patent No. 4,721,723 (the
“*723 Patent”), which clainms crystalline paroxetine hydrochloride
hem hydrate and its use in treating depression. On Decenber 29,
1992, the FDA approved GSK's New Drug Application (“NDA") for a
drug containing paroxetine hydrochloride hem hydrate, which GSK
mar kets as Paxil. In connection wth its NDA for Paxil, GSK

submtted to the FDA a list of all patents it owned that clained

!Generic drugs are drugs which the Food and Drug
Adm nistration (“FDA’) has found to be bio-equivalents of
previ ously approved brand nane drugs. Pursuant to the Hat ch- Waxman
Act, 21 U S C. 8§ 355 to obtain approval of their generic bio-
equi val ents, generic drug manuf acturers submt Abbrevi at ed New Drug
Applications to the FDA which incorporate the safety and
effectiveness data previously submtted by the conpany that
obtained approval of the brand name drug, and which include
detailed i nformati on proving that the drug i s the bi o-equi val ent of
t he brand nane drug.



par oxeti ne hydrochl oride, or a nethod of using that drug. The FDA
lists patents for approved drugs in the Approved Drug Products with
Ther apeuti ¢ Equi val ence Eval uati ons publication (the “Orange Book”)
once an NDA i s approved.

Pursuant to the Federal Food, Drug, and Cosnetic Act, 21
U S C 8§ 301, et seq., once the FDA approved GSK' s NDA for Paxil,
GSK obt ai ned a five-year statutory nmonopoly in the market for that
drug. In accordance with 21 U S.C. § 355(c)(2), after GSK obt ai ned
approval of its NDA, it was obligated to submt information on any
new patent it obtained that clained paroxetine hydrochloride or
met hods of its use to the FDA within 30 days of such patent’s
i ssuance. The FDA would then list the new patent in a suppl enent
to the Orange Book.

Plaintiffs maintain that, in 1995 GSK began to apply for
patents on new anhydrous pol ynorphs of paroxetine hydrochl ori de,
whi ch patents began to issue in 1999 and which were then submtted
by GSK to the FDA for listing in the Orange Book. Pat ent No.
5,872,132 (“the 132 Patent”) was approved by the PTO on February
16, 1999, and claimed an allegedly new crystalline form of
paroxeti ne hydrochl ori de anhydrate designated as Form C. Patent
No. 4,900, 423 (“the ‘423 Patent”) was approved on May 4, 1999 and
claimned a second anhydrate crystalline form of paroxetine
hydrochl oride. GSK subm tted both of these patents to the FDA for

listing in the Orange Book in 1999. On June 27, 2000, the PTO



approved GSK's Patent No. 6,080,759 (“the ‘759 Patent”) for an
invention titled Paroxetine “Hydrochloride Form A~ The 759
Patent clains a paroxetine hydrochloride anhydrate Form A made
according to the process for making paroxetine hydrochloride
anhydrate Form A. GSK then submtted this patent to the FDA for
listing in the Orange Book. On Septenber 5, 2000, the PTO approved
Patent No. 6,113,944 (“the ‘944 Patent”) for “Paroxetine Tablets
and Process to Prepare Then? which patent clains a pharnaceuti cal
conposition in tablet form containing paroxetine hydrochloride
produced on a commercial scale. GSK then submtted the * 944 Pat ent
to the FDA for listing in the Orange Book.

As part of their Abbreviated New Drug Applications (“ANDAs”),
manuf acturers of generic pharmaceuticals nust certify that the
generic drug will not infringe on any valid, unexpired patent which
claims the brand nanme drug. See 21 U S.C. 8 355(j)(2)(A)(vii).
CGeneric conpetitors of GSK began to file ANDAs seeki ng approval of
generic bioequival ents of Paxil in 1998. Those ANDAs cont ai ned t he
requisite certifications that they did not infringe on any valid,
unexpired patent claimng Paxil. Plaintiffs claim that, after
receiving these certifications of noninfringenent, GSK filed
basel ess patent infringenent actions against those conpetitors,
al I egi ng that the bioequival ent drugs infringed on the ‘723 Patent
and the other, nore recently i ssued, patents on forns of paroxetine

hydrochl ori de owned by GSK. Pursuant to the Hatch-Waxman Act, 21



US C 8355 thefiling of a patent infringenent suit by a branded
drug patent owner agai nst a generic conpetitor automatically bl ocks
the FDA s approval of the conpetitor’s ANDA for up to 30 nonths.
Plaintiffs allege that GSK violated the antitrust laws by filing
these Dbaseless patent infringenent actions against generic
conpetitors in order to block FDA approval of its conpetitors’
ANDAs and, thus, indefinitely extend its market nonopoly for Paxil.

The first such suit was brought agai nst Apotex Corporation
(“Apotex”), after Apotex submtted ANDA No. 75-356 to the FDA on
March 31, 1998, seeking approval of a paroxetine hydrochloride
anhydrous drug. On June 26, 1998, GSK sued Apotex in the United
States District Court for the Northern District of Illinois for
infringenment of the ‘723 Patent. On March 3, 2003, Judge Posner,
sitting by designation, rul ed that Apotex’s generic product did not
infringe the *723 Patent and dismssed SmthKline's suit wth

prejudice. See SmthKline Beecham Corp. v. Apotex Corp., 247 F.

Supp. 1011 (N.D. Ill. 2003) (Posner, J.), aff’d 365 F. 3d 1306 (Fed.
Cr. 2004). On April 23, 2004, the United States Court of Appeals
for the Federal CGrcuit (the “Federal Grcuit”) affirmed Judge

Posner’s deci sion on other grounds. See SmthKline Beecham Corp.

v. Apotex Corp., 365 F.3d 1306 (Fed. G r. 2004). The Feder al

Circuit found that Apotex’s anhydrous paroxetine hydrochloride
woul d infringe on the 723 Patent, but found that the ‘723 Patent

was invalid as a result of public use of the product clained in



claiml of the 723 Patent prior to GSK' s application for the *723
Patent. 1d. at 1315, 1320.

GSK filed additional patent infringenment actions against
Apotex in 1999, 2000 and 2001 in the United States District Court
for the Eastern District of Pennsylvania, for infringenent of the

423 Patent, the ‘759 Patent, and the ‘944 Patent. See SnmithKline

Beecham Corp. v. Apotex Corp., et al., CGv.A No. 99-cv-4304 (E. D

Pa.); SmthKline Beecham Corp. v. Apotex Corp., et al., G v.A No.

00-cv-4888 (E.D. Pa.); SmthKline BeechamCorp. v. Apotex Corp., et

al., Gv.A No. 01-cv-0159 (E.D. Pa.). GSK also filed two patent
i nfringenent actions against Geneva Pharnmaceuti cal s, I nc.
(“Ceneva”) in the United States District Court for the Eastern
District of Pennsylvania in 1999 and 2000, for infringenent of the
©723, ‘132, ‘759 and ‘944 Patents, after Geneva subm tted ANDA No.
75-566 to the FDA for approval of paroxetine hydrochl oride tablets.

See SnmithKline Beecham Corp. Vv. Geneva Pharm, lnc., et al.,

Cv.A No. 99-cv-2926 (E.D. Pa.) and SmthKline Beecham Corp. V.

Geneva Pharm, Inc., et al., GCv.A No. 00-cv-5953 (E.D. Pa.). GSK

filed a patent infringenent action against Zenith GColdline
Pharmaceuticals, Inc. (“Zenith”) in the Eastern District of
Pennsyl vani a in 2000, claimng infringement of the 723, ‘423, and
‘132 Patents after Zenith submtted ANDA No. 75-691 to the FDA
seeking approval of paroxetine hydrochloride tablets. See

Sm t hKli ne Beecham Corp. v. Zenith Gldline Pharm, Inc., et al.,




Cv.A No. 00-cv-1393 (E.D. Pa.). GSK also filed a patent
i nfringenent action against Pentech Pharnmaceuti cal s, I nc.
(“Pentech”), in 2000, after Pentech submtted ANDA No. 75-771 to
the FDA for approval of paroxetine hydrochloride capsules. This
lawsuit was filed in the Northern District of Illinois and cl ai ned

that Pentech infringed the ‘723 and ‘132 Patents. See SmthKline

Beecham Corp. v. Pentech Pharm ., Inc., et al., Cv.A No. 1:00-02855

(N.D. II1.). GSK sued Al phapharm PTY, Ltd. (“Al phapharnt) for
infringenent of ‘723, ‘132, ‘759, and ‘423 Patents in the United
States District Court for the Eastern District of Pennsylvania in
2001, after Al phapharm submtted ANDA No. 75-716 to the FDA for

approval of paroxetine hydrochloride tablets. See SmthKline

Beecham Corp. v. Al phapharmPTY, Ltd., et al., Cv.A No. 01-cv-1027

(E.D. Pa.).

Plaintiffs claimthat the filing of these baseless |awsuits
enabled GSK to wunreasonably restrain, suppress and elimnate
conpetition in the market for paroxetine hydrochloride; illegally
mai ntain its nonopoly on the market for paroxetine hydrochl oride;
fix, raise, maintain or stabilize the price for Paxil to supra-
conpetitive prices; and overcharge Plaintiffs and other direct
purchasers of Paxil many mllions of dollars by depriving them of
the benefits of conpetition fromlower-priced generic versions of
par oxetine hydrochl oride. On July 1, 2003, follow ng Judge

Posner’s March 2003 decision in SnmithKline Beecham Corp. v. Apotex




Corp., GSK announced that it had asked the FDA to delist the *759
Patent, along with its patent no. 6,172,233 (which clainms a new
process for preparing pharmaceutically active conpounds, including
paroxetine)? and its patent no. 6,063,927 (which clains a novel
salt of paroxetine which may be used as an alternative to
hydrochl oride)® fromthe Orange Book. On Septenber 8, 2003, Apotex
began to market its generic paroxetine hydrochloride product.
Plaintiffs have asserted one claim of nonopolization in
violation of Section 2 of the Sherman Act on behalf of a
nati onwm de class of persons or entities who purchased Paxil
directly from GSK between Decenber 29, 1997 and the present (the
“Class”). (Conpl. Count I.) Plaintiffs allege that GSK know ngly,
willfully and wongfully nmaintained its nonopoly power over the
mar ket for paroxetine hydrochloride in the United States and its
territories by prosecuting basel ess, sham patent | awsuits agai nst
potential generic conpetitors, and by knowngly and wllfully
maki ng fal se and m sl eading representations to the FDA to obtain
multiple listings in the Orange Book. (Id.) In connection with
this claim the Conplaint seeks nonetary damages and injunctive
relief pursuant to Sections 4 and 16 of the C ayton Act, 15 U. S.C.

88 15 and 26.

2See U.S. Patent No. 6,172,233 (issued Jan. 9, 2001).
3See U.S. Patent No. 6,063,927 (issued May 26, 2000).
8



A Litigation Hi story

Prior to filing the Conplaint, Plaintiffs’ counsel
investigated all of GSK' s patents related to Paxil (including the
‘723, 423, 132, ‘759, '944 and ‘233 Patents); reviewed fifteen
New Drug Applications (“NDAs”) filed by GSK with the FDA with
respect to the various forns of Paxil; reviewed the Abbrevi at ed New
Drug Applications (“ANDAs”) filed by potential generic conpetitors
Apot ex, Ceneva, Zeni t h, Al phaphar m Pent ech, and Teva
Phar maceutical s USA, Inc. relating to paroxetine hydrochl ori de; and
revi ewed the patent infringenment actions which GSK brought agai nst
t hese generic conpetitors. (Kodroff Decl. Y 11-13.) Plaintiffs
The Stop & Shop Super mar ket Conpany, G ant of Maryland, L.L.C., and
Anerican Sal es Conpany, Inc. filed the Conplaint in this action on
August 6, 2003. It was not, however, the first class action
antitrust suit brought against GSK in connection with Paxil. The
first such suit was brought by indirect purchasers Robert N chols

and Edi t h Cousi ns on Decenber 8, 2000. See Robert N chols, et al.

v. SmthKline Beecham Corp., G v.A No. 00-6222 (E.D. Pa.). That

action was later consolidated with four other <class action

antitrust suits brought by indirect purchasers.*

“The cases which were consolidated with the Ni chols action
ar e: Dorothy L. Tyminski-Porter v. SmthKline Beecham Corp.,
Cv.A No. 00-cv-6231 (E.D. Pa.), filed on Decenber 8, 2000; Lynda
WIlits v. SmthKline Beecham Corp., C v.A No. 01-cv-0423 (E. D
Pa.), filed on January 26, 2001; Terry Kirchoff v. SmthKline
Beecham Corp., Cv.A No. 0l1-cv-6974 (E.D. Pa.), filed on Decenber
26, 2001; and County of Suffolk, New York, John Kelly and Qivia

9



Defendant filed its Answer to the Conplaint on COctober 3,
2003. Foll ow ng status conferences held on Oct ober 10 and Novenber
18, 2003, the Court entered a conprehensive Case Managenent and
Schedul i ng Order on Decenber 2, 2003. Pursuant to this Order, Co-
Lead Counsel were appointed to represent the Class and a schedul e
was established for discovery and nerits issues, including expert
di scovery, class certification, and dispositive notions.® The Case
Managenent and Scheduling Order also directed the parties to
coordi nate the proceedings in this case wwth the proceedings in the
Ni chols action to the extent practicable.

Plaintiffs filed their Mtion for Cass Certification on
Decenber 10, 2003. Prior to filing the Mtion, Co-Lead Counsel
retained Dr. Charles King Il of G eyl ock McKinnon Associ ates as an
expert to address whether the alleged antitrust violations had a
common inpact on nenbers of the Cass, and to identify possible
met hods for neasuring danmages on a classwi de basis. Dr. King
provided Plaintiffs with a Declaration opining that all d ass
menbers woul d have been injured by illegal conduct on the part of

GSK whi ch del ayed the entry of generic conpetition for Paxil into

Haeberger v. Smthkline Beecham Corp., G v.A No. 03-cv-5620 (E. D
Pa.), filed on October 8, 2003.

Thomas M Sobol, Esqg. of Hagens Berman, L.L.P. and Jeffrey L.
Kodrof f of Spector, Roseman & Kodroff, P.C. were appointed as
Plaintiffs’ Co-Lead Counsel.

10



t he market and that accepted net hodol ogi es exi st to establish such
i npact and antitrust damages on a cl assw de basi s.

Followwing the filing of Plaintiffs Mtion for C ass
Certification, the parties began extensive discovery relevant to
class certification. GSK served substantial interrogatories and
requests for production of docunments on Plaintiffs, which
Plaintiffs answered, and sought discovery from absent class
menbers. GSK al so took the deposition of a corporate designee for
each nanmed Plaintiff. The parties had di sagreenents with respect
to the extent of class certification discovery, and notions were
filed and extensively briefed with respect to that discovery during
the winter and early spring of 2004. GSK filed its response in
opposition to the Motion for Class Certification on May 21, 2004,
after which the parties exchanged expert reports and both parties’
experts were deposed. Plaintiffs filed a reply nmenorandum in
support of their Mtion for Cass Certification on June 28, 2004
and a hearing on the Mdtion for Class Certification was schedul ed
for August 4, 2004.

Wiile the parties were involved in discovery and briefing
relevant to Plaintiff’s Mdtion for Cass Certification, they were
al so engaged in nerits discovery. Plaintiffs’ Co-Lead Counsel in
this action coordinated nerits discovery with plaintiffs’ counse
in the N chols action. GSK produced hundreds of thousands of

docunents both in hard copy and electronically. Co-Lead Counse

11



arranged for a docunent depository and created a docunent review

plan in conjunction with plaintiffs’ counsel in Nichols. The
coordi nated docunent review continued until the parties signed
agreenents in principal settling the two cases. In addition to

reviewi ng docunents produced by GSK, the coordinated discovery
efforts also included third party discovery fromthe nanufacturers
of generic pharnmaceuticals and additional discovery notion
practice.

Co- Lead Counsel began settl enent negoti ati ons with counsel for
GSK in February and March 2004. After the parties had conpleted
substantial nerits discovery, Co-Lead Counsel, together wth
counsel for the Nichols plaintiffs, used that discovery in a June
15, 2004 presentation to counsel for GSK. Co-Lead Counsel naintain
that this presentation allowed counsel for the parties to nore
easily scrutinize the strengths and weaknesses of their positions,
leading to the eventual settlenent of both cases. The parties
continued to discuss settlenment in both cases throughout the
sumer, and the hearing on the Mdtion for Class Certification was
continued. In md-August 2004, Co-lead Counsel and GSK reached an

agreenent in principle to settle this action.® On COctober 22,

®Plaintiffs’ counsel in the N chols action also reached an
agreenent with GSKto settle that action. The Settlenent Agreenent
in Nichols provides that nenbers of the settlenent class in that
case will release their clainms against GSK in exchange for a cash
paynment of $65, 000, 000. Robert Nichols, et al. v. SmthKline
Beecham Corp., G v.A No. 00-6222 (E.D. Pa.) (Apr. 22, 2005 Mem and
Order at 17-19).

12



2004, Plaintiffs filed a Motion for Certification of a Settlenent
Class and for Prelimnary Approval of Settlenment. The Mtion was
grant ed on Novenber 3, 2004, and the follow ng Settl enent C ass was
certified by the Court pursuant to Federal Rules of Civil Procedure
23(a) and 23(b)(3):

Al'l persons or entities in the United States
or its territories who purchased Paxil®
directly from Sm thKline Beecham Corporation
d/b/a daxoSmthKline at any tinme during the
peri od of Decenber 29, 1997 through Septenber
30, 2004. Excluded from the class are
SmthKline, and its enployees, subsidiaries
and affiliates, and all governnent entities.
Al so excluded fromthe Class are clains held
by, either directly or through assignnent, CVS
Meridian, Inc., Rite Aid Corporation, Wl green
Co., Eckerd Corporation, Albertson's, Inc.,
The Kroger Conpany, Safeway, |Inc. and Hy- Vee,
I nc.

(Nov. 3, 2004 Order f 1.)7

On January 27, 2005, after notice to the Settlenent C ass, the
Court held a hearing to ascertain the fairness of the settlenent.
A suppl enental hearing was held regarding the Mdtion for Award of

Attorneys’ Fees and Costs on February 9, 2005.8

"The eight corporations which excluded thenselves from the
Settlement Class, CVS Meridian, Inc., Rite A d Corporation,
Wal green Co., Eckerd Corporation, Albertson’s, Inc., The Kroger
Conmpany, Safeway, Inc. and Hy-Vee, Inc., have reached a separate
settlement with GSK (Kodroff Decl. § 95.) These corporations
account for slightly nore than one-third of the purchases of Paxil
by direct purchasers during the class period. (ld.)

8The United States Court of Appeals for the Third Crcuit
issued an opinion regarding the analysis of applications for
attorneys’ fees in class actions on January 26, 2005, the day
before the Fairness Hearing. See Inre Rite Aid Sec. Litig., 396

13



B. Settl enent Terns

The Settlenment Agreenent outlines the details of the
settlenent. GSK paid $100 million into an escrow account on behal f
of the Settlenment Class (the “Settlenent Fund”). (Settl enment
Agreenent § 6.) After the Settlenent Agreenent becones final, the
Settlenent Fund, |ess attorneys’ fees and expenses in the anount
approved by the Court, and | ess any nodifications all owed under the
Settl enent Agreenent® w Il be distributed to the Settlenent d ass.
(ILd.. 11 5, 9.) Plaintiffs’ counsel wll be paid approved
attorneys’ fees and expenses fromthe Settlenment Fund within five
busi ness days of the Court’s order awarding attorneys’ fees. (ld.
T 10.)

Upon the Settl enment Agreenent becomng final, Plaintiffs and
all nmenbers of the Settlenent C ass who have not tinely excluded
thenmsel ves from this action wll release all clainms against

“Defendant and its present and fornmer parents, subsidiaries,

F.3d 294, 300 (3d Cir. 2005). Consequently, the Court gave Co-Lead
Counsel tine to supplenment their Mtion for Award of Attorneys

Fees and Costs in light of the Rite Aid decision and a Suppl enent al
Hearing on the Mtion for Award of Attorneys’ Fees and Costs was
hel d on February 9, 2005.

°The Settlement Agreenent provides that the Settlement Fund
will be nodified to provide pro rata refunds to GSK for nenbers of
the Settlenent O ass who request exclusion fromthe class (“opt-
outs”). (Settlenment Agreenent § 12.) GSKis entitled to receive
a refund fromthe Settlenent Fund in the sanme proportion as the
pur chases of Paxil by opt-outs bear to the total purchases by C ass
Menbers during the Cass period. (ld.) There were no opt-outs
fromthe Settlenent Cass. (Pohl Aff. § 8.)

14



di vi si ons, affiliates, st ockhol der s, of ficers, directors,
enpl oyees, agents, attorneys and any of their | egal representatives
(and t he predecessors, heirs, executors, adm ni strators, successors
and assigns of each of the foregoing)” which relate to “the
mar keting, sale, manufacture, pricing or purchase of, or the
enforcenment of intellectual property related to, the drug Paxil ® or
any formof paroxetine, or in any way arising out of or related to
GSK' s agreenent with Par Pharmaceuticals (“Par”) pursuant to which
Par is selling paroxetine.” (Settlenment Agreenent | 11.)

C. Fai rness Heari ng

On January 27 and February 9, 2005, the Court held a hearing
to determ ne the fairness of the proposed Settlenment and t he Mdtion
for Award of Attorneys’ Fees and Costs. Co-Lead Counsel descri bed
the notice nade to the Settlenent Cass (the “Notice”) and the
met hod of notice. Co-Lead Counsel also outlined the ternms of the
Settlenment Agreenent and addressed the Mtion for Award of
Attorneys’ Fees and Costs. In addition, the Court heard the
testinmony of the Honorable Arlin M Adans with respect to the
reasonabl eness of the request for attorneys’ fees.

1. MOTION FOR AWARD OF ATTORNEYS FEES AND COSTS

Federal Rule of G vil Procedure 23(h) provides that “[i]n an
action certified as a class action, the court may award reasonabl e
attorneys fees and nontaxable costs authorized by law or by

agreenent of the parties . . . .7 Fed. R Cv. P. 23(h).

15



Plaintiffs seek an award of attorneys’ fees and costs in the anount
of 30% of the $100 million Settlement Fund. In support of their
Motion, Plaintiffs have submtted the Declaration of Jeffrey L.
Kodroff, Esq., Co-Lead Counsel for Plaintiffs; the Declaration, and
Suppl enental Declaration, of the Honorable Arlin M Adans; the
Declaration of R chard Alan Arnold, Esq., who represents direct
pur chasers Wal green Co., Eckerd Corporation, Al bertson’s, Inc., The
Kroger Conpany, Safeway, Inc., and Hy-Vee, Inc., which reached a
separate settlenent with GSK; the Decl aration of Steve D. Shadowen,
Esqg., who represents direct purchasers CVS Meridian, Inc. and Rite
Aid Corporation, which corporations also reached a separate
settlement with GSK; and the Declaration of Thomas A. Hippler,
General Counsel for Plaintiff The Stop & Shop Supermarket Conpany.

A Cost s

“Attorneys who create a common fund for the benefit of a cl ass
are entitled to reinbursenent of reasonable litigation expenses

fromthe fund.” Inre Aetna, Inc. Sec. Litig., MOL No. 1219 2001

W 20928, at *13 (E.D. Pa. Jan. 4, 2001) (citing In re Ilkon Ofice

Solutions Inc. Sec. Litig., 194 F.R D. 166, 192 (E. D. Pa. 2000)).

Plaintiffs’ request for an award of attorneys’ fees of 30% of the
Settl ement Fund i ncl udes rei nbursenment of litigation costs totaling
$372, 357. 01. (Kodroff Decl. Ex. 11.) The Court finds that the

requested litigation expenses are reasonabl e.

16



B. Attorneys’ Fees

The Suprenme Court explained the basis of counsels’ right to
move for an award of attorneys’ fees froma common fund in Boeing

Co. v. Van Genert, 444 U. S. 472 (1980):

A litigant or a |lawer who recovers a conmon
fund for the benefit of persons other than
himself or his client is entitled to a
reasonable attorney’'s fee fromthe fund as a
whol e. The common-fund doctrine reflects the
traditional practice in courts of equity, and
it stands as a well-recognized exception to
the general principle that requires every
l[itigant to bear his own attorney's fees. The
doctrine rests on the perception that persons
who obtain the benefit of a lawsuit w thout
contributing toits cost are unjustly enriched
at t he successf ul litigant's expense.
Jurisdiction over the fund involved in the
l[itigation allows a court to prevent this
i nequity by assessing attorney's fees agai nst

the entire fund, t hus spreading fees
proportionately anong those benefitted by the
suit.

ld. at 478. “Active judicial involvenent in neasuring fee awards

is singularly inportant to the proper operation of the class-action
process.” Fed. R Cv. P. 23(h), advisory commttee s note. I n
ruling on a notion for award of attorneys’ fees, the district court
has two goals. The court seeks to protect the interests of class

menbers by “acting as a fiduciary for the class.” Inre Rte Ad

Corp. Sec. Litig., 396 F.3d 294, 307 (3d Gr. 2005) (citing In re

Cendant Corp. Litig., 264 F.3d 201, 231 (3d Gr. 2001) (“Cendant

1”)). The court’s fiduciary role arises froma recognition that

there is a potential economic conflict of interest between class

17



menbers, who seek to maximze recovery from a settlenent, and
| awyers, who seek to maxi m ze fees. Cendant I, 264 F.3d at 254-55.
The United States Court of Appeals for the Third Crcuit (“Third
Crcuit”) has explained that the “divergence in [class nenbers' and
cl ass counsel's] financial incentives ... creates the ‘danger

that the lawers mght urge a class settlenent at a low figure or
on a less-than-optiml basis in exchange for red-carpet treatnent

for fees.”” 1In re Cendant Corp. PRIDES Litiqg., 243 F.3d 722, 730

(3d Cr. 2001) (quoting In re General Mdtors Corp. Pick-Up Truck

Fuel Tank Prod. Liab. Litig., 55 F.3d 768, 820 (3d Cr. 1995)).

Consequently, “the danger inherent in the relationship anong the
cl ass, class counsel, and defendants ‘ generates an especially acute
need for close judicial scrutiny of fee arrangenents’ in class

action settlenments.”” 1d. (quoting In re General Mtors, 55 F. 3d

at 820). In examning a nmotion for an award of attorneys’ fees
from a common fund, the Court also seeks to protect the public
interest and, with it, the integrity of the judicial system

[Flor the sake of their own integrity, the
integrity of the legal profession, and the
integrity of Rule 23, it is inportant that the
courts should avoid awarding “w ndfall fees”
and that they should I|ikew se avoid every
appear ance of having done so. To this end
courts nust always heed the adnonition of the
Suprene Court in Trustees v. G eenough, [105
US 527 (1881)], when it advised that fee
awar ds under the equitable fund doctrine were
proper only “if made with noderation and a
jealous regard to the rights of those who are
interested in the fund.”

18



City of Detroit v. Ginnell Corp., 495 F. 2d 448, 469 (2d Gr. 1974)

(quoting Trustees v. Geenough, 105 U S 527, 536 (1881)),

abrogated on different grounds by Goldberger . | nt egr at ed

Resources, Inc., 204 F.3d 43 (2d Cr. 2000)).

Keeping these two goals in mnd, the district courts “nust
thoroughly review fee petitions for fairness. Al t hough the
ultimate decision as to the proper anmount of attorneys' fees rests
in the sound discretion of the court, the court nust set forth its

reasoning clearly.” 1n re Aetna, 2001 W 20928, at *13 (citations

omtted). Courts typically use either the percentage of recovery
met hod or the |odestar nethod to assess attorneys’ fees. In re
Rite Ald, 396 F.3d at 300. The Court will utilize the percentage
of recovery nethod in this case, as that nmethod is “generally
favored i n common fund cases because it allows courts to award fees
fromthe fund “in a manner that rewards counsel for success and

penalizes it for failure.”” [Id. (quoting In re Prudential Ins.

Co. of Am Sales Practices Litig., 148 F.3d 283, 333 (3d Grr.

1998)). When a district court uses the percentage of recovery
method, it “first calculates the percentage of the total recovery
that the proposal would allocate to attorneys fees by dividing the
anmount of the requested fee by the total anobunt paid out by the
defendant; it then inquires whether that percentage is appropriate
based on the circunstances of the case.” Cendant |, 264 F.3d at

256 (footnote omtted) (citing In re Cendant Corp. PRIDES Litig.,
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243 F.3d at 733-35). The Third Grcuit has directed the district
courts to use the follow ng seven factors in determ ni ng whether a
percentage of recovery fee award i s reasonabl e:

(1) the size of the fund created and the
nunber of persons benefitted;

(2) the presence or absence of substanti al
objections by nenbers of the class to the
settlenent terns and/or the fees requested by

counsel

(3) the skill and efficiency of the attorneys
i nvol ved;

(4) the conplexity and duration of the
litigation;

(5) the risk of nonpaynent;

(6) the anpbunt of tinme devoted to the case by
plaintiffs' counsel; and

(7) the awards in simlar cases.

Qunter v. Ridgewood Energy Corp., 223 F.3d 190, 195 n.1 (3d GCr.

2000); see also In re Rite Aid, 396 F.3d at 301. Although the

district courts should “engage in robust assessnents of the fee
awar d reasonabl eness factors when evaluating a fee request,” these

factors are not to be applied in a formulaic way. Inre Rite Aid,

396 F.3d at 301-02.

1. The size of the fund and nunber of persons
benefitted

Plaintiffs’ counsel have obtained a substantial cash
settlement of $100 mllion, plus interest, on behalf of the
Settlenment Class. The Settlenent C ass is made up of approxi mately
90 direct purchasers of Paxil. (Adanms Decl. { 36.) Plaintiffs
expert estimated total danmages to all direct purchasers of Paxil,

including CVS Meridian, Inc., Rite Aid Corporation, Wil green Co.,
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Eckerd Corporation, Al bertson’s, Inc., The Kroger Conpany, Safeway,
Inc. and Hy-Vee, Inc., at $1, 780, 251, 320. (Mem in Support of
Pls.” Mt. for Certification of a Settlenment Cass and Prelim
Approval of Settlenent, Ex. 1.) However, Plaintiffs recognize that
this estimate should be reduced by 20% to account for generic
bypass. 1° In addition, Plaintiffs estimate that the direct
purchasers who entered into a separate agreenent with GSK, CVS
Meridian, 1Inc., Rite A d Corporation, Wlgreen Co., Eckerd
Corporation, Albertson’s, Inc., The Kroger Conpany, Safeway, |nc.
and Hy-Vee, Inc., account for slightly nore than one-third of the
total damages. (Kodroff Decl. § 95.) Reducing Plaintiffs’
estimate of damages by 20% to account for generic bypass, and
reduci ng the remai nder by one-third to account for the corporations
whi ch reached a separate settlenment wwth GSK, the estimated total
damages to the Settlenent C ass are approximately $880 mllion

(Kodroff Decl. ¥ 103.) Consequently, the Settlenment Fund anmounts
to approximately 11.4% of total damages to the Settlenment O ass.

(Ld.) This percentage conpares favorably with the settlenents

reached i n ot her conplex class action |lawsuits. See Cendant |, 264

F.3d at 231 (approving settlement of 36% of total danmages and

0% Generi c bypass’ occurs when, after a generic is introduced,
t he whol esal er i s bypassed conpletely and the generic manufacturer
sells directly to the custoner. Thus, the whol esal er suffers a | oss
of sales to its prior custonmers.” |In re Terazosin Hydrochloride
Antitrust Litig., 223 F.R D. 666, 673 n.13 (S.D. Fla. 2004). The
Settlenment Class in this case includes pharnmaceutical whol esal ers.
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noting that typical recoveries in conplex securities class actions

range from 1.6% - 14% of estimted danmages); In re Linerboard

Antitrust Litig., MDL No. 1261, 2004 W 1221350, at *5 (E.D. Pa.

June 2, 2004) (collecting cases in which courts have approved
settlements of 5.35% to 28% of estimated damages in conplex

antitrust actions); In re Aetna, 2001 W 20928, at *4 (approving

settl ement of approximately 10% of total damages of $830 nmillion).
In cases involving common funds of $100 nmillion or nore

comonly referred to as “negafund” cases, the size of the fund is

generally given |l ess weight in the analysis of the appropriate fee

per cent age. See Cendant 1, 264 F.3d at 283 (citing In re

Prudential, 148 F.3d at 339). As the common fund nears the $100
mllion level, the “application of a normal range of fee awards
froma comon fund may result in a fee that is unreasonably |arge
as a conpensation for the benefits conferred.” Al ba Conte,

Attorney Fee Awards 8 2.09 (2d ed. 1993). Indeed, “[i]n final fee

awards in cases involving very substantial fund recoveries, courts
have recogni zed the economes of scale inherent in class action
recoveries and have awarded fees on a straight percentage basis
that fall below the usual range of fund fee awards.” |d.

The Third CGrcuit initially adopted a dimnishing sliding
scal e approach to negafund cases. Followi ng the 1985 Third Crcuit
Task Force Report on Court Awarded Attorney Fees, 108 F.R D. 237

(1986), the Third Circuit instructed the district courts that
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“ordinarily, the percentage of a recovery devoted to attorneys fees
shoul d decrease as the size of the overall settlenent or recovery
i ncreases.” Cendant 1, 264 F.3d at 284 n.55 (citing 1985 Task

Force Report, 108 F.R D. at 256; In re Prudential, 148 F. 3d at 339;

In re Cendant Corp. PRIDES Litig., 243 F.3d at 736). The Third

Crcuit cautioned district courts weighing attorneys’ fee awards in
megaf und cases to “avoi d basi ng their awards on percentages derived
fromcases where the settlenent anounts were nuch smaller.” [Inre

Cendant Corp. PRIDES Litig., 243 F.3d at 736. In its recent

opinion in In re Rte Ad, the Third Crcuit reiterated the

i kelihood that the size of the common fund may require a smaller
percentage fee award in negafund cases: “ITQur jurisprudence
confirms that it may be appropriate for percentage fees awarded in
| arge recovery cases to be smaller in percentage terns than those

with smaller recoveries.” In re Rite Aid, 396 F.3d at 302.

However, the Third G rcuit advised that “there is no rule that a
district court nust apply a declining percentage reduction in every
settlenment involving a sizable fund.” 1d. at 302 (citing Cendant
I, 264 F.3d at 284).

Havi ng considered the size of the Settlenent Fund and the
nunber of persons benefitted, the Court finds that the size of the
Settlenment Fund in this case weighs against the percentage of
recovery sought as an award of attorneys’ fees in this case.

However, the Court also finds that the facts of this case do not
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require the fornmulaic application of a declining percentage
reduction to the award of attorneys’ fees.

2. hj ecti ons

The Notice provided in this case inforned nenbers of the
Settlenment Class that Plaintiffs’ counsel sought an award of up to
333% of the Settlenment Fund as attorneys’ fees in this case.
(Pohl Aff., Ex. A at 10.) Although the Settlenment Cass in this
case is relatively small and consi sts of sophisticated busi nesses,
not one nenber of the Settlenment C ass objected to the requested
fee. |Indeed, Thomas A Hippler, Esqg., General Counsel for The Stop
& Shop Supermarket Conpany, has submtted a Declaration on behal f
of the three nanmed Plaintiffs supporting the fee request. M.
Hi ppler states in his Declaration as foll ows:

Stop & Shop, Gant and ASC understand that
cl ass counsel seek an attorneys’ fee award in
the anount of 30% of the settlenent fund.
Based upon all of the rel evant considerations
(which include the risks of this conplex
antitrust litigation, the recovery involved,
the efficiency and tineliness of counsels’
wor k, counsels’ qualifications and experience
in such matters and other factors), we assent
to the request that is being made by class
counsel for a fee and request that the Court
enter an order approving it.
(H ppler Decl. 1 11.)

The Court finds that the absence of objections, and the

support of the three named Plaintiffs, weighs in favor of approval

of the requested fee inthis case. See lnre Rite Aid, 396 F. 3d at

305 (finding that the “District Court did not abuse its discretion
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in finding the absence of substantial objections by class nenbers
to the fee requests [sic] weighed in favor of approving the fee
request” where objections had been made by only two of 300,000

cl ass menbers who had received nailed notice); see also In re

Li nerboard, 2004 W. 1221350, at *5 (“The absence of objections

supports approval of the Fee Petition.”) (citing In re Cell

Pat hways, Inc. Sec. Litig. 1l, Gv.A No. 01-cv-1189, 2002 U S

Dist. LEXIS 18359, at *24 (E.D. Pa. Sept. 23, 2002)); In re Aetna,

2001 W 20928, at *15 (noting that “the C ass Menbers’s view of the
attorneys’ performance, inferred fromthe | ack of objections to the
fee petition, supports the fee award”).

3. The skill and efficiency of Plaintiffs’ counsel

The skill and efficiency of Plaintiffs’ counsel is “neasured
by the quality of the result achieved, the difficulties faced, the
speed and efficiency of the recovery, the standing, experience and
expertise of the counsel, the skill and professionalismwth which

counsel prosecuted the case and the performance and quality of

opposi ng counsel .” In re lkon, 194 F.R D. 166 at 194 (citation
omtted). Here, Plaintiffs’ counsel are highly experienced in
conplex antitrust class action litigation, as evidenced by the
attorney biographies filed with the Court. (Kodroff Decl. Ex. 12,
Adans Decl. 19 38-41.) They have obtai ned a significant settl enment
for the Cass despite the conplexity and difficulties of this case.

Def ense counsel are al so very experienced in conplex class action
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antitrust litigation, and displayed great skill in defending this
suit. Accordingly, the Court finds that this factor favors
approval of the percentage of recovery requested as a fee in this
case.

4. Complexity and duration of the litigation

This litigation presented enornously conpl ex | egal and fact ual
issues. An antitrust class action is “arguably the nost conpl ex
action to prosecute” as “[t]he legal and factual issues involved

are always nunerous and uncertain in outcone.” |[In re Linerboard

Antitrust Litig., 296 F. Supp. 2d 568, 577 (E.D. Pa. 2003)

(citations and internal quotation marks omtted). Al t hough the
parti es have been actively litigating this action for nore than a
year, in the absence of settl enent conpl ex | egal and factual issues
woul d remain to be decided in this case, including certification of
the putative class, the validity of GSK's patents relating to
Paxil, the time at which generic conpetitors would have been ready
to enter the market for paroxetine hydrochloride, and the pricing
of Paxil and its generic conpetitors at various tines. I n
addi tion, even though the parties have conpl eted substantial nerits
di scovery, the Court recogni zes that significant costs would still
be incurred in the absence of settlenent. At the tine the parties
first informed the Court they had arrived at a settlenent, the
parties had not concluded nerits discovery, the Mdtion for C ass

Certification had not yet been heard, the parties would |ikely have
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filed dispositive notions, and this case would have required a
lengthy trial. G ven the enornous anounts of noney at stake, and
t he vi gorous advocacy of counsel for both parties over the course
of this litigation, it can reasonably be expected that whichever
party did not prevail at trial would file post-trial notions and an
appeal. Consequently, it is reasonable to expect that this case
woul d have continued for several nore years absent settlenent.
Accordingly, the Court finds that this factor favors approval of
t he percentage of recovery requested as a fee in this case.

5. Ri sk _of nonpaynent

This action al so presented considerable risk of non-paynent.
Plaintiffs recognize that they faced potentially insurnountable
barriers to establishing liability in this case. Plaintiffs
clainmed that GSK violated Section 2 of the Sherman Act by engagi ng
in sham patent |litigation against generic manufacturers of
par oxetine hydrochloride in order to prevent or delay their entry
into the nmarket. GSK, however, clainms that its actions are

protected by the Noerr-Pennington doctrine, pursuant to which the

Suprene Court recognized that the Sherman Antitrust Act does not
restrain “attenpts to influence the passage or enforcenent of

laws.” Eastern R R Presidents Conference v. Noerr Modtor Freight,

Inc., 365 U. S. 127, 135-36 (1961); see also United M ne Wrkers of

Am v. Pennington, 381 U S. 657, 670 (1965) (“Noerr shields from

the Sherman Act a concerted effort to influence public officials
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regardl ess of intent of purpose.”) (underscore added). In Cal

Motor Transp. Co. v. Trucking Unltd., 404 U S. 508 (1972), the

Suprene Court extended the Noerr-Pennington doctrine to the right

to access the courts, but noted that the filing of shamlitigation
woul d not be immune fromsuit under the Sherman Act. 1d. at 510-11
(citing Noerr, 365 U S at 144). In order to prevail on their
claim that GSK's patent infringenment suits constituted sham
l[itigation, Plaintiffs would have to denonstrate that GSK s acti ons
were both “objectively baseless” and “an attenpt to interfere
directly with the business relationships of a conpetitor.” Prof.

Real Estate lInvestors, Inc. v. Colunbia Picture Indus., Inc., 508

US 49, 60-61 (1993) (citations omtted). As Judge Adans has
noted, Plaintiffs wuld have faced significant hurdles in
denonstrating that the patent infringement suits filed by GSK
constitute sham litigation. (Adanms Decl. ¢ 47.) Indeed, Judge
Posner has stated, with respect to GSK's filing of a patent
infringenment suit against Pentech in connection with the ‘723
patent, that “there is nothing to suggest that [GSK s] claim of

infringenment was frivolous.” Asahi dass Co. v. Pentech Pharm,

Inc., 289 F. Supp. 2d 986, 992 (N.D. 1I1ll. 2003) (Posner, J.).
Furthernore, Plaintiffs would al so have had to overcone a Noerr-
Penni ngton defense to their claimthat GSK' s listings of patents

claimng Paxil in the Orange Book were fraudul ent.
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Moreover, this action was riskier than many other antitrust
cl ass actions because there was no prior governnent investigation,
or prior finding of civil or crimnal liability based on antitrust
violations, in this case. (Adanms Decl. ¥ 48.) |In addition, unlike
typical antitrust class actions, in which many lawsuits are filed
and the risks of litigation are spread across many law firms, this
is the only direct purchaser antitrust class action which was filed
agai nst GSK pertaining to Paxil, and only three law firns were
involved in prosecuting this action on behalf of the Cass. (ld.
1 49, Kodroff Decl. Ex. 11.) The Court, therefore, finds that this
factor favors approval of the percentage of recovery requested as
a fee in this case.

6. The anpbunt of tine devoted to this case

Plaintiffs’ counsel had expended 4, 239.8 hours on this action
as of January 10, 2005. (Kodroff Decl. q 109, Ex. 11.) The anount
of attorney tinme devoted to this litigation is quite small in
relationship to the requested fee of $30 mllion. | ndeed,
plaintiffs’ counsel in N chols requested only $19.5 mllion in fees
al t hough they had i nvested approximately 17,000 hours of attorney
time in that case. The Court recognizes that Plaintiffs’ counse
shoul d not be penalized for prosecuting this case in an efficient
manner, or for keeping down the nunber of hours which they were
required to devote to this case by coordinating nerits discovery

with plaintiffs’ counsel in N chols. Nonetheless, in considering
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whether a particular percentage of the comon fund is an
appropriate fee, the Court may consi der the anount of tine devoted
to a case by counsel as disfavoring the requested fee. In this
case, the 4,239.8 hours expended by Plaintiffs’ counsel in
prosecuting this case is dwarfed by request for fees anmobunting to
30% of the $100 million Settlenent Fund. Consequently, the Court
finds that the anmount of tinme devoted to this case wei ghs agai nst
t he percentage of recovery requested as a fee in this case.

7. Awards in simlar cases

This factor requires the Court to conpare the percentage of
recovery requested as a fee in this case agai nst the percentage of
recovery awarded as a fee in other common fund cases in which the
per cent age of recovery nethod, rather than the | odestar nethod, was

used. In re Cendant Corp. PRIDES Litiqg., 243 F.3d at 737. Thi s

Court awarded a fee of 30%of the common fund as attorneys fees in

Nichols. See Robert Nichols, et al. v. SmthKline Beecham Corp.

Civ.A No. 00-6222 (E.D. Pa.) (Apr. 22, 2005 Mem and Order).
Al though, at first glance, N chols would appear to be the nost
conparabl e common fund case against which the fee award in this
case shoul d be neasured, there are significant differences between
t he cases which strongly counsel against the automatic application
of the sanme percentage in this case. The nost obvious difference
is that Nichols is not a negafund case. The common fund in N chols

is $65 mllion, substantially less than the common fund in this
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case. In addition, plaintiffs’ counsel in N chols prosecuted that
action for nearly four years prior to reaching a settlement with
GSK and devoted nore than 17,000 hours to that case as of February
1, 2005, approximately four tinmes the nunber of hours expended by
Plaintiffs’ counsel in this action. Consequently, the Court nust
also look to other common fund cases to determ ne whether the
percentage of recovery fee award requested in this case is
appropri ate.

The Court has, therefore, exam ned three previously published
surveys of fee awards in comon fund class actions, as well as
recently reported fee awards in negafund cases in this judicia
district and in other courts which were not included in those
surveys. Many cases appear in nore than one of the previously
publ i shed surveys of attorneys’ fee awards. Conbining the cases
identified in the three surveys, and the Court’s own review of
recent fee awards, the Court has identified 80 cases in which
per cent age based attorneys’ fees were awarded in negafund cases.

In 2003, the Class Action Reporter published a survey of fee
awards in common fund class actions. See Stuart J. Logan, Dr. Jack

Moshman & Beverly C. Moore, Jr., Attorney Fee Awards in Common Fund

Cl ass Actions, 24 Class Action Rep. 167-234 (2003). Sixty-four of

the cases included in the survey involved conmmon funds over $100
mllion. ld. at 169-70. The average percentage of recovery

awarded as attorneys’ fees and costs in cases with comon funds
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over $100 mllion was 15.1% Id. The percentage of recovery
awarded as a fee alone was 30% or nore in only six of those cases,
and 25%or nore in sixteen of those cases. 1d. The d ass Action
Reporter survey also lists the hours for which fees were awarded i n
40 of the 64 negafund cases. 1d. O those 40 cases, there were
seven in which |l ess than 10,000 attorney hours were expended. [|d.
The award of attorneys’ fees and costs did not exceed 5.5% of the
comon fund in any of those cases. 1d.

In 2002, the United State Court of Appeals for the N nth
Circuit (the “Ninth Grcuit”) surveyed percentage based attorneys’

fee awards in thirty-four common fund cases. See Vizcaino v.

Mcrosoft Corp., 290 F.3d 1043 (9th Cr. 2002) (surveying

percentage of recovery attorneys’ fee awards granted between 1996
and 2001 in cases with comon funds of $50-200 mllion). The
awards included in the survey ranged from2.8%to 40%of the common
fund. 1d. at 1052-54. Eighteen of the thirty-four cases anal yzed
by the Ninth Grcuit involved settlements of $100 mllion or nore.
Attorneys’ fees of 30% of the common fund were awarded in only
three of those cases.! |d. Percentage based fees of 25%or nore

were awarded in nine of the ei ghteen negafund cases surveyed. |d.

0ne of those three cases, Inre Merry-Go-Round Enter., Inc.,
244 B.R 327 (Bankr. D. M. 2000), was not a class action, but an
adversary proceedi ng agai nst the debtor’s forner accountant which
was prosecuted in accordance with a previously approved conti ngent
fee agreenent. Id. at 330. Consequently, the Court does not
consider Inre Merry- Go-Round conparable to the instant litigation.
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The Vizcaino court affirnmed a fee award of 28% of a common fund of
approxi mately $97, 000, 000. 1d. at 1052.
The Third G rcuit exam ned the percentage based fee awards in

ei ght een negafund cases in In re Cendant Corp. PRIDES Litig., 243

F.3d at 737-38. The “attorneys’ fee awards ranged from2.8%to 36%
of the common fund in those cases.” |1d. at 738. Percentage based
fees of 30% or nore were awarded in only three of the cases
reviewed by the Third Grcuit. [d. The fee award was nore than
25% of the common fund in five of the eighteen cases. 1d.

In its own review of reported negafund cases, this Court has
found one additional case in which attorneys’ fees of | ess than 10%
of the comon fund were awarded, ' three additional cases in which
attorneys’ fees amounting to 30% or nore of the settlenent fund

wer e approved, * and one additional case in which attorneys’ fees

2 Attorneys fees in the anount of $220 million, or 6.5%of the
settlenent fund of $3.3 billion were awarded in In re Visa
Check/ Masternmoney Antitrust Litig., 297 F. Supp. 2d 503 (E.D.N. Y.
2003), aff’'d Vlmart Stores, Inc. v. Visa U S A 1Inc., 396 F. 3d 96
(2d Cr. 2005).

BThirty-three percent of a comon fund of $220 mllion was
awarded as fees in In re Buspirone Antitrust Litig., Cv.A No. O1-
MD- 1410 (S.D.N. Y. Apr. 11, 2003). See In re Visa, 297 F. Supp. 2d
at 525 n. 33 (collecting cases). Thirty percent of a common fund of
$110 mllion was awarded as fees in In re Cardizem CD Antitrust

Litig., Cv.A No. 99-M> 1278 (E.D. Mch. Nov. 26, 2002). Seelnre
Visa, 297 F. Supp. 2d at 525 n.33. Attorneys’ fees of

approxi mately 30%of the common fund were approved in this judicial
district in In re Linerboard. 2004 W. 1221350, at *5 (approving
attorney’s fee award of 30% of a settlenment fund of approximtely
$200, 000, 000) .
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of 25%of the common fund were approved.* Al together, attorneys’
fees amounting to 25%or nore of the common fund were awarded in 21
of the 80 individual negafund cases reviewed by the Court.
Attorneys’ fees amounting to 30% or nore of the common fund were

awarded in only nine of those 80 cases.?'®

YAt torneys’ fees of 25% of the comon fund of $126.6 million
were awarded to plaintiffs’ counsel inlInre Rite Aid. Inre Rite
Aid Sec. Litig., 362 F. Supp. 2d 587 (E.D. Pa. 2005).

%Those cases are:
(1) Inre Vitamns Antitrust Litig., MDL No. 1285 (D.D.C. July 16,
2001) (awarding fees of $123,188,000, which anpbunted to 34% of
common fund of $365,188,000). See Attorney Fee Awards in Comopn
Fund C ass Actions, 24 Cass Action Rep. 169-70.
(2) Weatherford Roofing Co. v. Enployers Nat. Ins. Co., No. 91-
05637 (Tex. Dist. C. Dallas Co. C.) (awarding fees of
$60, 075, 000, which anpbunted to 31.6% of comon fund of
approximately $190 mllion). See Attorney Fee Awards in Commobn
Fund O ass Actions, 24 C ass Action Rep. 169.
(3) Inre Conbustion, Inc., 968 F. Supp. 1116, 1136 (WD. La. 1997)
(setting a maxi numcap reserve for attorneys fees of 36% of conmmon
fund of $127 million).
(4) Kurzweil v. Philip Mrris Co., Inc., Cv.A Nos. 94 Cv.
2373(MBM, 94 Civ. 2546(BMB), 1999 W. 1076105, at *1 (S.D.N. Y Nov.
30, 2000) (awarding fees of 30% of common fund of approximtely
$124 million).
(5) Inre lkon, 194 F.R D. 166, 192-196 (E.D. Pa. 2000) (awarding
attorneys’ fees of 30%of common fund (| ess costs) of $108 nillion
wth in excess of 45,000 attorney hours).
(6) In re Buspirone Antitrust Litig., Gv.A No. 01-M> 1410
(S.-D.N.Y. Apr. 11, 2003) (awarding fees of 33% of common fund of
$220 mllion). See In re Visa, 297 F. Supp. 2d at 525 n.33
(coll ecting cases).
(7) Inre CardizemCD Antitrust Litig., Cv.A No. 99-MD 1278 (E. D
M ch. Nov. 26, 2002) (awardi ng attorneys fees of 30%of comon fund
of $110 million). See In re Visa, 297 F. Supp. 2d at 525 n. 33.
(8) In re Linerboard, 2004 W. 1221350, at *5 (awardi ng fees of 30%
of settlenent fund of $202, 572, 489).
(9) Inre Informx Corp. Sec. Litig., No. 9701289 (N.D. Cal. Nov.
23, 1999) (awarding attorneys fees of 30% of comon fund of $137
mllion). See Vizcaino, 290 F.3d at 1052.
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After considering studi es of percentage of recovery fee awards
i n conpar abl e negaf und cases, and performng its own exam nation of
percentage of recovery fee awards in reported negafund cases, the
Court finds that the percentage requested in this case is anong the
hi ghest that has ever been awarded in negafund cases. Mbreover,
the Q@inter analysis requires the Court to examne awards in
factually simlar cases. |In order to conpare the fee request in
the instant action with awards in factually simlar nmegafund cases,
the Court has al so exam ned the published data regardi ng the total
attorney hours expended i n ot her negafund cases whi ch was i ncl uded

in the survey published in the Cass Action Reporter. See Attorney

Fee Awards in Conmmon Fund O ass Actions, 24 C ass Action Rep. 169-

70. In nmegafund cases in which counsel expended |ess than 10, 000
hours, the highest percentage of the common fund awarded as an
attorneys’ fee was 5.5% This percentage is considerably | ess than
30% requested in this case in which counsel expended only 4, 239.8
total attorney hours. Id. The Court has also examned the
avai l abl e informati on regarding the hours expended by counsel in
t hose negafund cases in which fees of 30% or nore of the common
fund were awarded. O the four cases in which such data was
avai |l abl e, not one involved the expenditure of |ess than 28, 000

hours. 1®

*Those cases are: (1) Weatherford Roofing Co. v. Enployers
Nat. Ins. Co., No. 91-05637 (Tex. Dist. C. Dallas Co. C.) (50,000
total attorney hours). See Attorney Fee Awards in Common Fund
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Plaintiffs have submtted declarations from counsel for the
eight direct purchasers of Paxil who entered into a separate
settlement with GSK as additional support of their request for a
fee award of 30%of the Settlenment Fund. Richard Al an Arnold, Esq.
represented Wal green Co., Albertson’s, Inc., Eckerd Corp., Hy Vee
Inc., Kroger Co. and Safeway, Inc. in connection with their
settlement with GSK. He states that he represented his clients in
this case on a contingent fee basis and that contingent fees of 30%
are usual in cases brought for substantial corporations, with the
client paying the ongoing costs of litigation. (Arnold Decl. 1 3-
4.) He also states that this case was riskier than many cases in
which major corporate clients entered into contingent fee
arrangenents providing for counsel to obtain nore than 30% of the
recovery. (ld. 1Y 5-10.) Steve D. Shadowen, Esq. represented CVS
Meridian, Inc. and Rite Ad Corporation in connection wth
settlement of their clains against GSK over the sale of Paxil
(Shadowen Decl. 19.) He states that the going contingency rate for
experienced counsel representing corporate plaintiffs in conplex

antitrust matters is one-third of the recovery. (ld. T 4.)

Class Actions, 24 Class Action Rep. 169.

(2) Inre Ilkon, 194 F.R D. 166, 192-196 (E.D. Pa. 2000) (in excess
of 45,000 attorney hours).

(3) Inre Linerboard, 2004 W 1221350 (51, 268 attorney hours).

(4) Inre Buspirone, Cv.A No. 01-MD- 1410 (S.D.N. Y. Apr. 11, 2003)
(28,727 attorney hours). (Pls. Supp. Mem Ex. 5 at 35.)
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Despite the support provided by these affidavits, the Court
finds that the percentage of the Settlenent Fund requested as an
attorneys’ fee in this case does not conpare favorably to the
percent age based fees awarded in factually simlar cases. The fee
request in this case is conparable to the highest percentages
awar ded in nmegafund cases and is nore than five tinmes the highest
percentage awarded in cases with a simlar investnent of attorney
tine. Consequently, the Court finds that this factor weighs
agai nst the percentage of the common fund requested as a fee in
this case.

Havi ng exhaustively reviewed the GQunter factors, the Court
concludes that three of those factors, the size of the fund, the
tinme devoted to this case, and the awards in simlar cases, do not
support the attorneys’ fees requested in this case. The Court
further finds that these factors are not outweighed by the
remai ni ng Gunter factors, the absence of objections, the skill and
efficiency of counsel, the conplexity and duration of the
litigation, and the risk of non-recovery. Consequently, the Court
concludes that the Gunter factors do not support Plaintiffs’
request for an award of 30% of the Settlenment Fund as attorneys

fees in this case.
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8. Lodest ar _cross-check

The Third Crcuit has suggested that, in addition to review ng
the Qunter factors, “it is ‘sensible’ for district courts to
‘cross-check’ the percentage fee award against the ‘lodestar’

method.” Inre Rite Aid, 396 F.3d at 305 (citing Inre Prudential,

148 F. 3d at 333). The purpose of the |odestar cross-check echoes
the second goal of the Court’s analysis of notions for attorneys’

fees: the avoidance of “wndfall fees.” See Ginnell, 495 F. 2d at

469. The | odestar cross-check is performed to “ensure that the

percentage approach does not lead to a fee that represents an

extraordinary |l odestar nultiple.” Inre Cendant Corp. Sec. Litig.,
404 F.3d 173, 188 (3d Cr. 2005) (“Cendant 11”) (citations
omtted). “The goal of this practice is to ensure that the

proposed fee award does not result in counsel being paid a rate
vastly in excess of what any |awer could reasonably charge per
hour, thus avoiding a ‘wndfall’ to | ead counsel.” Cendant |, 264
F.3d at 285.

The | odestar is cal culated by “nul tiplying the nunber of hours
wor ked by the normal hourly rates of counsel. The court may then
multiply the Ilodestar calculation to reflect the risks of
nonrecovery, to reward an extraordinary result, or to encourage

counsel to undertake socially useful litigation.” |In re Aetna

2001 W 20928, at *15 (citing Inre lkon, 194 F.R D. at 195). *“The

| odestar cross-check cal cul ati on need entail neither mathemati cal
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preci sion nor bean-counting. The district courts may rely on
summari es submtted by the attorneys and need not review actua
billing records. Furthernore, the resulting nultiplier need not
fall within any pre-defined range, provided that the District

Court's analysis justifies the award.” Inre Rite Aid, 396 F. 3d at

306-07 (footnotes and citations omtted). It is appropriate for
the court to consider the nultipliers utilized in conparabl e cases.
Id. at 307 n.17.

The lodestar in this case is $1,255, 911. 14, based on the
actual billing rates of all attorneys who worked on this case.
(Kodroff Decl. § 109.) Plaintiffs’ counsel seek an award of 30% of
the $100 mllion Settlenent Fund in attorneys’ fees and
rei mbursenment of their costs of litigation. Their costs of
litigation in this case total $372,357.01. The portion of the
request which represents only attorneys’ fees is, therefore,
$29, 627,642.99. A fee award of $29, 627,642.99 would result in a
| odestar multiplier of 23.59. The application of such a nultiplier
in this case woul d be unprecedent ed.

The Third Grcuit has recognized that nultipliers “‘ranging

fromone to four are frequently awarded in common fund cases when

the lodestar nmethod is applied.”” In re Cendant Corp. PRIDES
Litig., 243 F.3d at 742 (quoting In re Prudential, 148 F.3d at
341). O the eighteen negafund cases analyzed in In re Cendant

Cor p. PRIDES Litiqg., all but two cases in which | odestar
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mul tipliers were reported had nultipliers between 1 and 2.95. |1d.

at 737-38. The other two cases are In re Cendant Corp. PRI DES

Litig., 51 F. Supp. 2d 537 (D.N.J. 1999) (lodestar nultiplier of

between 7 and 10) and In re Cendant Corp. Litig., 109 F. Supp. 2d

285 (D.N.J. 2000) (lodestar nultiplier of 32.7). In re Cendant

Corp. PRIDES Litig., 243 F. 3d at 737. The awards of attorneys fees

were vacated by the Third Grcuit in both of those cases. See id.
at 744 (finding that the district court had “strayed from all
responsi ble discretionary paraneters” by awarding a fee which
resulted in a | odestar between 7 and 10 w t hout expl ai ni ng how such
a high multiplier was justified); Cendant 1, 264 F.3d at 285-86
(noting that even a lodestar nultiplier of 24 would be
“extraordinarily high”). On remand, the district court awarded a

fee of $55 mllion in In re Cendant Corp. Litig., which resulted in

a lodestar inthe md-single digits. See In re Cendant Corp., 243

F. Supp. 2d 166, 174 (D.N.J. 2003), aff’d Cendant ||, 404 F.3d 173

(3d Cir. 2005); see also Cendant 11, 404 F.3d at 183 n. 4.

The 2003 C ass Action Reporter survey found that the average
| odestar multiplier was 4.5 for percentage of recovery fee awards

in cases with commpn funds of $100 mllion or nore. Attorney Fee

Awards in Conmon Fund O ass Actions, 24 Class Action Rep. 170. The
| odestar multipliers for the cases surveyed by the NNnth Crcuit in
Vizcaino ranged from .06 to 8.5. Vizcaino, 290 F.3d at 1052-54.

The fee awarded in In re Buspirone resulted in a nultiplier of
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8.46; the fee awarded in |Inre CardizemCDresulted in a multiplier

of 3.7; the fee awarded in Kurzweil resulted in a multiplier of

2.46. See In re Visa, 297 F. Supp. 2d at 525 n.33. The fee

awarded inInre Visaresultedinammltiplier of 3.5. 1d. at 524.

The fee awarded in In re Linerboard resulted in a multiplier of

3.67 using counsel’s current rates. In re Linerboard, 2004 W

1221350, at *16 n.9. The | odestar nultiplier onthe fee ultimtely

awarded in Rte Aild was 6. 96. In re Rite Aid, 2005 W. 697461, at

*1.
Plaintiffs’ counsel have al so asked the Court to consider the
foll ow ng cases, which they contend support a |lodestar nmultiplier

of 23.59 in this case: Inre RJ.R Nabisco Sec. Litig., ML No.

818 (MBM, 1992 U. S. Dist. LEXIS 12702, at *16 (S.D.N. Y. Aug. 24,
1992) (approving request for fees and expenses totaling 25% of the
settlenment anount, resulting in a lodestar multiplier of 6);

Muchnick v. First Fed. Sav. & Loan Assoc., Civ.A No. 86-1104, 1986

US Dist. LEXIS 19798 (E.D. Pa. Sept. 30, 1986) (approving fee
request of $250,000 from a settlenment fund of between $4 mllion
and $6.8 nillion, resulting in a lodestar nultiplier of 8);

Cosgrove v. Sullivan, 759 F. Supp. 166 (S.D.N Y. 1991) (approving

fee of $1 mllion, or 1% of nedicare benefits paid by HHS pursuant
to the settlenment; the fee represented a nultiplier of 8.75 of the

| odestar of $114,398.00); Roberts v. Texaco, Inc., 979 F. Supp

185, 198 (S.D.N. Y. 1995) (approving attorney’'s fee award of
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$19, 154, 144. 62, which was 16.66% of the $115 million common fund

and represented a | odestar nmultiplier of 5.5); Wiss v. Mrcedes-

Benz of N. Am, 899 F. Supp. 1297, 1304 (D.N. J. 1995) (awarded fee

of $11, 250, 000 which represented 15% of the present value of the
settlement which was cal cul ated as $75,000,000. Plaintiffs state
that this represents a | odestar nmultiplier of 9.3, but the | odestar
and multiplier are not cited or discussed in the opinion). The
Court notes that the | odestar nultiplier which would result froman
award of 30%of the Settl enent Fund as attorneys’ fees in this case
is nmore than twice the highest nultiplier in cases supplied by
Plaintiffs.

In Inre Rite Aid, the Third Grcuit explained that:

The | odestar cross-check serves the purpose of
alerting the trial judge that when the
multiplier is too great, the court should
reconsi der its cal cul ation under t he
per cent age-of -recovery nethod, wth an eye
toward reducing the award. Even when used as
a cross-check, courts should “explain how the
application of a nmultiplier is justified by
the facts of a particular case.”

Inre Rite Ald, 396 F.3d at 306 (quoting In re Prudential, 148 F. 3d

at 340-41). After exhaustive review of the |lodestar nmultipliers
in other, simlar, negafund cases, the precedent supplied by
counsel, and the Suppl enental Declaration of Arlin M Adans, the
Court concludes that the percentage of recovery attorneys fee
requested in this case would lead to a lodestar nultiplier that is

extraordinarily and unjustifiably high. After having thoroughly
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reviewed all of the Gunter factors in this case, and having
performed the |odestar cross-check, the Court finds that the
percentage of the common fund requested as a fee in this case is
not fair and reasonable.
I 11. CONCLUSI ON

As the Court has determ ned that the 30% fee award sought by
Plaintiffs’ counsel 1is not reasonable, it nust reconsider
Plaintiffs’ request for fees under the percentage-of-recovery

met hod. In re Rite Aid, 396 F.3d at 306. In reconsidering the

calculation of attorneys’ fees, the Court has re-exam ned the
Qunter factors mndful of the Third Grcuit’s adnonition that
“[t] hese fee award factors ‘need not be applied in a fornul ai c way

and in certain cases, one factor may outweigh the rest.’” Id.
at 301 (quoting GQunter, 223 F.3d at 195 n. 1).

The Court finds that Plaintiffs’ counsel obtained an early and
excellent result in an extrenely conplex and risky case. The size
of the fund is substantial and, as a percentage of estimted
damages, well within the normfor cases which present the degree of
ri sk undertaken by Plaintiffs’ counsel in this case. The nunber of
persons benefitted and absence of objections from a smll and
sophi sticated class further supports an attorneys’ fee award which
provi des counsel with an incentive for undertaking conplex and
risky litigation, particularly in light of the support offered by

the three named Plaintiffs. The Court, naturally, recognizes the
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skil | and experience brought to bear by counsel throughout the year
they spent actively litigating this case, and the econony wth
which they were able to achieve such a noteworthy settlenent

Havi ng al so considered the tine invested in this case by counsel,
which resulted in a |odestar of $1,255,911. 14, and the awards in
conparable cases, the Court finds that 20% percent of the
Settlenment Fund results in a fair and reasonable award of
attorneys’ fees and costs in this action. The Court further finds
that this award is justified by the high caliber of Plaintiffs

counsel s’ work in this case, even though the percentage of recovery
represented by the fee in this case is greater than the average
percentage of recovery awarded as a fee in negafund cases. See

Attorney Fee Awards in Common Fund d ass Actions, 24 C ass Action

Rep. 170.

The Court further notes that the high lodestar nultiplier
(15.6) which results fromthe Court’s award of attorneys’ fees in
this case is neutralized with respect to the reasonabl eness of a
per cent age fee award of 20%by the extraordi nary support Plaintiffs
have shown for counsel’s request for fees. Not one nenber of the
Settlenent Cass, which is mnmade up of approximately 90
sophi sticated businesses, objected to the Mtion for Award of
Attorneys’ Fees, even though the Notice informed nenbers of the
Settlenment Class that Plaintiffs’ counsel would apply for an award

of fees amobunting to 33%of the Settlenent Fund. In addition, the
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Ceneral Counsel of The Stop and Shop Supermar ket Conpany provi ded
a Declaration in support of counsels’ request for fees, in which he
states that all three named Plaintiffs assent to counsel’s request
for a 30% fee. (Hppler Decl. T 11.) The Court has taken such
support as a clear indicator that the market supports a dramatic
bonus for work so tinely and wel |l done.

Havi ng t horoughl y anal yzed the GQunter factors and t he | odest ar
cross-check in this case, and for the reasons stated above, the
Court grants Plaintiffs’ Mtion for Award of Attorneys Fees and
Costs and awards attorneys’ fees and costs of litigation in this
case in the total anmpbunt of $20, 000, 000.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE STOP & SHOP SUPERVARKET ) ClVIL ACTI ON
COVPANY, ET AL. :

V.
SM THKLI NE BEECHAM CORP. NO. 03-4578

ORDER

AND NOW this 19th day of My, 2005, upon consideration of
Plaintiffs “Mtion for Anard of Attorneys’ Fees and Costs” (Docket
No. 75), the papers filed in support thereof, and the Fairness
Hearing held on January 27 and February 9, 2005, and for the
reasons stated i n the acconpanyi ng Menorandum | T | S HEREBY ORDERED
that Plaintiffs’ Mtion is GRANTED and Plaintiffs’ counsel are
her eby awarded attorneys’ fees and costs in the total anount of 20%

of the Settlenent, to be allocated anong Cass Counsel as

reasonably determ ned by Co-Lead Counsel

IT IS FURTHER ORDERED that this case is D SMSSED W TH

PREJUDI CE.

BY THE COURT:

John R Padova, J.



