IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK J. O CONNOR, : ClVIL ACTI ON
MARI E M O CONNOR :
04- 2436
Pl aintiffs,
V.
SANDY LANE HOTEL CO., LTD,

Def endant .

MEMORANDUM AND ORDER

JOYNER, J. Apri | , 2005
Plaintiffs bring this personal injury action in diversity

agai nst Defendant, Sandy Lane Hotel Conpany, Ltd. (“Sandy Lane”),

for damages arising out of a slip and fall injury that occurred

while Plaintiffs were staying at Defendant’s resort in Barbados.

Via the instant summary judgnent notion, Defendant seeks to

dism ss this action for lack of personal jurisdiction, or, in the

alternative, for forum non conveni ens.

Facts
Def endant Sandy Lane operates a |luxury hotel and resort in
St. Janes, Barbados. Defendant is not engaged in any other
busi ness outside the island of Barbados.
Plaintiff Patrick O Connor, a Pennsylvani a resident,
initially |learned about the Sandy Lane resort through friends and

travel agents in Pennsylvania. After M. and Ms. O Connor nade



a reservation to stay at Sandy Lane, Defendant nail ed
informational materials about the resort’s spa to Plaintiff’s
home. Plaintiffs then exchanged nunerous tel ephone calls and e-
mails with Defendant to schedule spa treatnents and golf tee
times in advance of their visit. Defendant also mailed a letter
of confirmation regarding Plaintiffs’ accommodations to Anmerican
Express Travel in Ardnore, Pennsylvania, a conpany that
apparently provided services in connection with Plaintiffs’ trip.
Wil e at the Sandy Lane resort, Plaintiff Patrick O Connor
slipped on a tile floor in the spa shower after receiving a
massage, and suffered a torn rotator cuff. Plaintiffs now
contend that Defendant Sandy Lane was negligent in failing to
keep its premses in a safe condition, and failing to warn its

patrons of the potentially hazardous shower fl oor.

Jurisdictional Standards

Federal Rule of G vil Procedure 4(e) authorizes district
courts to exercise personal jurisdiction over out-of-state
defendants to the extent permtted by the | ong-armstatute of the
forumstate. Fed. R Cv. P. 4(e)(1). Because Pennsylvania | aw
extends jurisdiction to the fullest extent possible under the Due
Process Cl ause of the United States Constitution, this Court may
only exercise personal jurisdiction over a defendant who has

pur poseful ly established “m ni mum contacts” with Pennsylvani a or



purposely directed his activities toward Pennsyl vani a residents.

Resnick v. Manfredy, 52 F. Supp. 2d 462, 466 (E.D. Pa. 1999)

(citing Asahi Metal Industries Co., Ltd. v. Superior Court of

California, 480 U S. 102, 108 (1987)).

There are two theories under which a defendant nay be
subject to personal jurisdiction. Were a defendant has
mai nt ai ned conti nuous and systenmatic contacts with the forum
state, he will be subject to “general jurisdiction”; where,
instead, the plaintiff's cause of action arises fromthe
defendant's nore limted forumrelated activities, he may be
subject to “specific jurisdiction.” Resnick 52 F. Supp. 2d at

466 (citing Wrld-Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286,

297 (1980)). Under both theories, however, the defendant nust
have constitutionally sufficient "m ni mumcontacts" with the
forumto be subject to its jurisdiction

Once a jurisdictional challenge has been raised by a
defendant, the plaintiff bears the burden of producing sufficient

facts to establish that jurisdiction is proper. See Mellon Bank

(East) PSFS, N.A. v. Farino, 960 F.2d 1217, 1223 (3¢ Gir. 1992).

I n deci ding whether the plaintiff has nade a prim facie show ng
of personal jurisdiction, a court is required to accept the
plaintiff's allegations as true, and construe disputed facts in

his favor. Directory Dividends, Inc. v. SBC Conmuni cations.,

Inc., No. 01-1974, 2003 U.S. Dist. LEXIS 19560 at 4 (E. D. Pa.



2003) .

Di scussi on

| . Defendant Sandy Lane is Not Subject to General

Jurisdiction

CGeneral jurisdiction over a non-resident corporate defendant
exi sts where the corporation carries on a "continuous or
systematic part of its general business within this

Commonweal th. " Wintraub v. Walt Disney Wrld Co., 825 F. Supp.

717, 718 (E.D. Pa. 1993); 42 Pa. Cons. Stat. Ann. 8
5301(a)(2)(iii). The threshold for establishing general
jurisdiction is very high, and requires a show ng of “extensive
and persuasive” facts denonstrating connections with the forum

st at e. Rel i ance Steel Products Co. v. Watson, Ess, NMarshall &

Enggas, 675 F.2d 587, 589 (3¢ Cir. 1982); see also Colantonio v.

Hilton Int'l Co., 2004 U S. Dist. LEXIS 10693 (E.D. Pa. 2004).

For exanple, the Third G rcuit has refused to exerci se general
jurisdiction over an out-of-state nmedical school which solicited
students by placing advertisenments in national publications, sent
representatives on a nedia tour to Philadel phia in order to gain
exposure in the nmedical community, appeared on Pennsylvania radio
and tel evision shows, established a joint academic programwth a
Pennsyl vani a col l ege, and received tuition from Pennsyl vani a

residents. Cehling v. St. George's School of Medicine, Ltd, 773




F.2d 539 (39 Cir. 1985). W likewise find in this action that
Def endant Sandy Lane’s contacts with Pennsylvania are not
sufficiently substantial or pervasive to subject it to general
jurisdiction.

Since the March 2001 reopening of the Sandy Lane resort,
representatives have visited Phil adel phia on five occasions with
t he Barbados Touri st Board for the purpose of “pronot[ing] Sandy
Lane to the premumtravel trade.” On at |east one visit, Sandy
Lane representatives participated in a trade show for the travel
i ndustry, but there is no evidence to suggest that Defendant
pl ayed any role in sponsoring or organi zing the event. Thus, the
two cases cited by Plaintiffs, in which general jurisdiction was
found on the basis of trade show sponsorship in the forum state,

are inapplicable. See National Paintball Supply v. Cossio, 996

F. Supp. 459, 462 (E.D. Pa. 1998); Fellheiner v. Fairnont Hotels

& Resorts, Inc., 03-1677 (E.D. Pa. Nov. 19, 2003). On the

contrary, this Court has found that discrete publicity visits to
a forumstate do not denonstrate that a conti nuous or systematic
part of the defendant’s business is carried out there. See
Gehling, 773 F.2d at 543 (one-nonth nedia swi ng through

Pennsyl vani a does not denonstrate continuous and substanti al

activity); conpare with Wintraub, 825 F. Supp. at 721 (E. D. Pa.

1993) (general jurisdiction established where defendant

continuously travel ed throughout the forumstate over a period of



four years for the purposes of staffing, publicity, and college
relations). 1In sum Defendant’s five pronotional visits to
Pennsyl vania fall short of the “regular” advertisenent and
busi ness solicitation needed to establish general jurisdiction.
Plaintiffs further contend that general jurisdictionis
appropri ate because Defendant periodically mails newsletters to
Pennsyl vani a resi dents who have either stayed at the Sandy Lane
resort or requested a copy. The record before this Court
i ndi cates that the Sandy Lane newsl etter has been nmailed to 865
i ndi vidual s and travel -rel ated conpani es with Pennsyl vani a
addresses. Because Defendant’s newsletter is sent only to a
targeted clientele of individuals who have independently sought
out information, this limted interaction with Pennsylvani a
residents is insufficient to establish general jurisdiction. See

H avac v. DGSC Properties, No. 04-6112, 2005 U. S. Dist. LEX S 6081

at 12 (E.D. Pa. 2005); Wns v. Beach Terrace Mdtor Inn, Inc., 759

F. Supp. 264, 270 (E.D. Pa. 1991) (nmiling brochures to just over
a thousand Pennsyl vani a residents “can hardly be said to
constitute ‘extensive and pervasive contact”).

Nor can general jurisdiction be grounded in the fact that
Def endant’s resort is listed in a variety of nationally
distributed travel catalogs and directories. Advertising in
i nternational and national publications is generally insufficient

to establish continuous and systematic contacts with a forum



state. See Gehling, 773 F.2d at 542; Zaneska v. Sequros | NG

Commercial America, No. 04-1895, 2005 U. S. Dist. Lexis 3295 (E. D

Pa. 2005). Furthernore, because jurisdiction cannot be grounded
in the independent acts of third parties, no general jurisdiction
exi sts where, as here, a defendant’s resort is featured in
catalogs nmailed by a third-party marketing organization to its
menbers. Havac, 2005 U S. Dist. LEXIS 6081 at 11-12.

For simlar reasons, Defendant is not subject to general
jurisdiction on the basis of its website or toll free phone
nunber, both of which may be used by Pennsylvania residents. |t
is well-established that the nere existence of an
internationally-available website is insufficient to establish
personal jurisdiction over an out-of-state defendant, unless two
el enents are satisfied. First, the website nust be highly
“interactive” or allow custonmers the opportunity to enter
directly into a contract with the defendant over the internet.

H avac, 2005 U.S. Dist. LEXIS 6081 at 13-14. Further, much like
an in-print advertising canpaign, the website nmust either be
“central” to the defendant’s business in the forumstate or

specifically target residents of the forumstate. Snyder v.

Dol phin Encounters, 235 F. Supp. 2d 433, 440-41 (E.D. Pa. 2002)

(citing Mol nlycke Health Care AB v. Dunmex Med. Surgical Prods.

Ltd., 64 F. Supp. 2d 448, 452 (E.D. Pa. 1999)); see also Hurley

V. Cancun Playa Gasis Int'l Hotels, No. 99-574, 1999 U S. Di st.




LEXIS 13716 at 8 (E.D. Pa. 1999). Oherw se, any corporation
with a website permtting online ordering or reservations woul d
be subject to general jurisdiction in every state. Snyder, 235
F. Supp. 2d at 441. Plaintiffs have identified an interactive
website where it is possible to make an online reservation for
numerous | uxury hotels, including the Sandy Lane. See
http://ww. preferredhotels.confval ues/ hotel descr. asp?i d=52403.1
Sandy Lane’s own website, however, does not allow reservations to
be made online, but allows potential custoners to inquire about
avai lability through e-mail or via an online inquiry form See
http://ww. sandyl ane.com This Court has found, however, that
email links and online inquiry forns are insufficiently
“interactive” to ground personal jurisdiction. Havac, 2005 U S.

Dist. LEXIS 6081 at 16-17; G utkowski v. Steanboat Lake Gui des &

Qutfitters, Inc., No. 98-1453, 1998 U S. Dist. Lexis 20255 at 13-

14 (E.D. Pa. 1998). Significantly, neither website appears to
target Pennsylvania residents, and Plaintiffs have produced no
evi dence to suggest that the websites are central to Defendant’s
busi ness i n Pennsyl vani a.

Finally, there can be no dispute that the maintenance of a

! This website appears to be established by Preferred Hotels
& Resorts Worl dwi de, described on the site as “a global brand of

i ndependently owned | uxury hotels and resorts.” Defendant has
admtted that Preferred Hotels is an “international marketing
organi zati on” of which Sandy Lane a nenber. It is unclear to

what extent, if any, Defendant is involved with the Preferred
Hot el s website.



toll-free nunber is not a forumcontact significant or continuous

enough to ground general jurisdiction. See, e.g. Johnson v.

Summa Corp., 632 F. Supp. 122, 126 (E.D. Pa. 1985); Ronero v.

Holiday Inn, Urecht, No. 98-2192, 1998 U.S. Dist. LEXIS 19997 at

5 (E.D. Pa. 1998).

1. Defendant Sandy Lane is Not Subject to Specific
Jurisdiction

Specific personal jurisdiction is established where a cause
of action arises fromthe defendant’s contacts with the forum
state, and where those contacts are sufficient to satisfy due
process requirenments. As this Court finds that Plaintiffs® cause
of action did not arise from Defendant’s contacts with
Pennsylvania, it is unnecessary to engage in an inquiry of
whet her “m ni mum contacts” have been sati sfi ed.

Plaintiff contends that his injury in the Sandy Lane spa
shower arose directly from Defendant’s contacts wi th Pennsyl vani a
because the spa brochure sent to his home instructed Plaintiff to
set up a spa appointnment before arriving at the resort, and
because Plaintiff subsequently exchanged phone calls and emails
wi th Defendant to make the appointnment. Plaintiff had al ready
made a reservation to stay at the Sandy Lane resort at the tine
that these contacts occurred, and does not allege that the

brochure itself induced himto nake a spa appoi ntnent that he



woul d not have ot herw se made.

Typically, contractual or advertising contacts with the
forumstate will not give rise to specific personal jurisdiction
over defendants charged with tortious injury occurring outside

the state. Wns, 759 F. Supp. 264, 267; see also CGehling, 773

F.3d at 544 (insufficient causal connection, for jurisdictional
pur poses, between tortious injury to student at out-of-state
medi cal school and acceptance letter mailed to student in the

forumstate); Scheidt v. Young, 389 F.2d 58, 60 (3¢ Cir. 1968)

(defendant’s forum state adverti senents and tel ephone calls, and
recei pt of nonies nailed fromthe forumstate, were insufficient
to ground jurisdiction for tortious injury at out-of-state
establishment). In fact, this Court has explicitly held that
jurisdiction for negligent maintenance of an out-of-state hotel
will not lie even where the plaintiff contends that he woul d not
have visited the establishment but for a brochure mailed to the
forumstate, finding that “the causal |ink between the brochures
and the injury is sinply too attenuated to say that the injury
arose from|[Defendant’s] activities in the Comonweal t h of

Pennsyl vania.” Wns, 759 F. Supp. at 268-69; see also Peek v.

Gol den Nugget Hotel & Casino, 806 F. Supp. 555, 558-59 (E.D. Pa.
1992) (forum state di splay of brochures does not establish
specific jurisdiction over allegedly negligent out-of-state hotel

and casino). Plaintiffs in this action have offered no

10



expl anation of how their situation can be distinguished fromthat
in Wns, or why this Court’s holding in that case should not
apply to the instant action. Thus, this Court nust find that
Plaintiffs have failed to nake a prima facie showi ng of specific

jurisdiction over Defendant Sandy Lane.

Concl usi on

Because Plaintiffs have failed to denonstrate that Defendant
Sandy Lane’s contacts with Pennsyl vania have been conti nuous or
systematic, or that Plaintiff’s injury arose from Defendant’s
l[imted contacts with Pennsylvania, this Court |acks personal
jurisdiction over Defendant. The instant Mdtion for Sunmary
Judgnent, nore properly recognized as a 12(b)(2) notion to
dismss for |ack of personal jurisdiction or in the alternative
to transfer, nmust be granted in part. This action shall be
transferred to Plaintiffs’ secondary choice of venue, the United
States District Court for the Southern District of New York,

where the offices of two Sandy Lane representative are | ocat ed.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK J. O CONNOR, : ClVIL ACTI ON
MARIE M O CONNOR :
04- 2436
Plaintiffs,
V.
SANDY LANE HOTEL CO., LTD,
Def endant .
ORDER
AND NOW this day of April, 2005, upon

consi deration of Defendant’s Mtion for Summary Judgnent For Lack

of Personal Juri sdi
(Docs. No. 15, 16,
is GRANTED in part

her eby DI RECTED to

ction (Doc. No. 14), and all responses thereto
17, 18), it is hereby ORDERED that the Motion
and DENIED in part. The Cerk of Court is

TRANSFER t he above-capti oned case to the Cerk

of Court for the United States District Court for the Southern

District of New York.

BY THE COURT:

J. CURTIS JOYNER, J.



