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VEMORANDUM

Dal zel I, J. April 28, 2005
Several individuals and business entities that have

| eased service stations from Sunoco, Inc. (R&) bring these

ni ne actions agai nst Sunoco! for breach of contract. As wll

becone apparent, because of diverse citizenship and the

requi site anounts in controversy, we have jurisdiction over

all nine cases under 28 U.S.C. § 1332.

! W use "Sunoco" to refer to Sunoco, Inc. (R&Y) and
Sunoco, Inc. Although Sunoco, Inc. was not a party to the
al |l egedly breached contract, plaintiffs naned it as a
def endant in these actions without articulating any theory
upon which its liability could be predicated.

I n any event, both corporations are incorporated in
Pennsyl vani a and share Pennsyl vania as their principal places
of busi ness.



Sunoco' s omi bus motion for sunmary judgment 2 is now

bef ore us.

Fact ual Backgr ound

Sunoco distributes and markets gasoline in twenty-
two states through three kinds of service stations. Defs.'
Mot. Summ J. Ex. M ("Schwab Aff.") 7 3-4. First, it
transports gasoline to its conpany-operated stations ("co-
ops"). Second, Sunoco sells gasoline to distributors
("jobbers") at the "rack” price then in effect at the
term nal ® where the jobber takes delivery of the gasoline.

Fromthe term nal, jobbers transport the gasoline, at their

2 Sunmary judgment is appropriate if there is no
genui ne issue of material fact and the noving party is
entitled to judgnent as a matter of law Fed. R GCv. P
56(c). In ruling on a notion for sumary judgnment, the Court
must view the evidence, and make all reasonabl e inferences
fromthe evidence, in the light nost favorable to the
nonnovi ng party. Anderson v. Liberty Lobby, Inc., 477 U S.
242, 252 (1986). The noving party bears the initial burden
of proving that there is no genuine issue of material fact in
di spute. Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 585 n.10 (1986). Once the noving party
carries this burden, the nonnoving party nust "come forward
with 'specific facts showing there is a genuine issue for
trial."" 1d. at 587 (quoting Fed. R Cv. P. 56(e)). The
task for the Court is to inquire "whether the evidence
presents a sufficient disagreenent to require subm ssion to
the jury or whether it is so one-sided that one party nust
prevail as a matter of |aw. " Li berty Lobby, 477 U.S. at
251-52; Tabas v. Tabas, 47 F.3d 1280, 1287 (3d Cir. 1995) (en
banc) .

® Sunoco maintains 105 terminals from which jobbers
may take delivery of gasoline, and it sets the rack price at
97 of these termnals on a "daily basis.” Schwab Aff. § 9.
There is no posted rack price at the other 8 term nals. 1d.
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own cost, to their stations, where they resell it to the

public. See Defs.' Mot. Summ J. Ex. Q ("Byard Aff.") ¥ 3.
Finally, Sunoco enters into Deal er Franchise

Agreenents (DFAs) with individuals and entities |like the

plaintiffs ("dealers"). See generally Defs.' Mt. Summ J.

Ex. L. Anong other things, a typical DFA will include a
| ease of a Sunoco-owned service station to a dealer and a
provi sion obligating Sunoco to provide gasoline to the
station at the "Dealer price[] in effect at the tine and
pl ace of delivery."* 1d. 8§ 2.02. Sunoco delivers gasoline to
its dealers at its own cost. Schwab Aff. § 11

Every business day, > Sunoco's Pricing Departnent
sets the DIWprice for each of the 414 price zones in which
its 1,180 deal ers operate. 1d. Y1 5, 7. In setting the DTW
price for each zone, the Pricing Departnent analyzes
conpetitors' prices, historical sales volune within the price
zone, trends in the gasoline spot market, Sunoco's costs,

n 6

Sunoco' s "net back requirenents, and term nal inventories.

Defs.' Mot. Summ J. Ex. B ("Schwab Dep.") at 43-47.

* The parties commonly refer to this price as the
"deal er tank wagon" price or "DTW price.

® During a lengthy discussion of how Sunoco sets its
DTWoprices, the Pricing Departnent manager testified that he
is "involved every day in pricing decisions" and that he
reviews his enpl oyees' recomendations "at the end of the day
before we finalize the decision.” See Schwab Dep. at 55.

® W understand the "netback requirenments" to be the
profit that Sunoco intends to earn fromselling the gasoline
to its dealers. See Schwab Dep. at 45.
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Al t hough Sunoco uses a mathenmatical forumula to generate a
"recommended" price, setting final DITWprices requires
Pricing Departnent enpl oyees to weigh all of the rel evant
factors. 1d. at 51-52. Dealers in different price zones pay
different prices, but every dealer within a particular price
zone is charged the sane DTWprice.’ 1d. at 39.

Al t hough all dealers within a price zone pay the
same DTWprice, market conditions sonetines make it
i npossible for a dealer to earn a profit when reselling the
gasoline to consuners at a conpetitive price. |If faced with
such a situation, a dealer can request a tenporary voluntary
al l owance ("TVA") from Sunoco. TVAs are discounts on DTW
prices that "enable Sunoco dealers to neet (not beat)
unusual or special conpetition.” See Pls." Mem Ex. |, at
412. Generally, Sunoco does not grant TVAs greater than four
cents per gallon, and it does not approve TVA requests that
woul d all ow deal ers to earn nore than about five cents per
gallon sold. As the nane inplies, TVAs are voluntarily; no
dealer is required to accept them

Plaintiffs are seven current and former New York

deal ers® and two current and former New Jersey deal ers. °

" The DTWprice is generally higher than the rack
price to conpensate Sunoco for the functions that it perforns
for the dealers (e.qg., delivering the gasoline). Byard Aff.
1 7.

8 The seven New York plaintiffs are Tim Cal | ahan
(C. A No. 03-4461), S.N Enterprises of WNY, Inc. (C. A No.
(continued...)



Three of the New York dealers -- S.N Enterprises of WNY
Inc., ' Mchael Kopty, and West Seneca One Stop, Inc. ' --
executed Mutual Cancell ation Agreenents in which they
rel eased Sunoco from"all liabilities, clains, and
responsi bilities (whether or not knowmn . . .) arising
directly or indirectly under, out of, or in connection wth"
their DFAs. See Defs.' Mt. Summ J. Ex. FF.

In these nine rel ated cases, ** plaintiffs contend
t hat Sunoco has breached their DFAs because it has not set
DTWprices in good faith. Specifically, they allege that
Sunoco has set the DTWprice "to control Deal ers' business
activities, and in sone cases, to take over and operate, or

elimnate the Dealers' service stations.”" See, e.qg., Conpl.
T 9in CA No. 04-2915. After exchangi ng extensive

8. .. continued)
04-2915), M chael Kopty (C. A No. 04-2916), Chim & Bains,
Ltd. (C. A No. 04-2919), West Seneca One Stop, Inc. (C. A No.
04-2921), Autonotive Mddern Technol ogies Co. (C. A No. 04-
2922), and J&B Sunoco, Inc. (C A No. 04-2923).

® The two New Jersey plaintiffs are David and
Marilyn Holt (C.A. No. 04-2918) and Shoreline Enterprises,
LLC (C. A. No. 04-2920).

Y 1t appears that Sinon Nasr was an officer or
director of S.N. Enterprises of WNY, Inc.

1t appears that Daniel J. Mozek was an officer
or director of Wst Seneca One Stop, Inc.

2 Plaintiffs initially filed C.A No. 03-4461 as a
putative class action. After denying their notion for class
action certification, see Callahan v. Sunoco, Inc., No. 03-
4461, 2004 W 1119936 (E.D. Pa. May 19, 2004), we directed
the named plaintiffs to file separate civil actions.
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di scovery, Sunoco filed the instant omni bus notion for

summary judgnent.

Anal ysi s

A Pricing

Because the DFAs include an open price termfor the
gasoline that Sunoco supplies its dealers, Sunoco nust set
DTWprices in "good faith," with "honesty in fact and the
observance of reasonable commercial standards of fair dealing

in the trade." See generally U C C. 88 2-103(1)(b), 2-305(2)

(1998); see also N.J. Stat. Ann. 88 12A: 2-103(1)(b), 12A: 2-
305(2) (2005); N.Y. U CC Law 88 2-103(1)(b), 2-305(2)
(Consol . 2005).

In diversity actions such as these, we enploy the

choice-of -l aw rul es of the forum state. See Kl axon Co. V.

Stentor Electric Mg. Co., 313 U S. 487, 496, 61 S. C. 1020

(1941). Pennsyl vani a choice-of-law principles direct us to
apply the substantive | aw of the jurisdiction with the "nost
significant contacts” with the issues involved in the case.

In re Estate of Agostini, 457 A 2d 861, 871 (Pa. Super. C.

1983). Because each rel ationship between Sunoco and a deal er
centers around the state where that dealer's service station
is located, we hold that the dealer's state is the
jurisdiction with the nmost significant contacts to the case

t hat deal er brought. 1In short, we shall apply New Jersey | aw



when considering the New Jersey dealers' clains and New York
| aw when eval uating the New York deal ers' clai ns.

Turning first to New Jersey |law, we note that the
New Jersey Suprene Court recently considered a case
remarkably simlar to those now before us. There, three Hess
deal ers contended that Hess "violated the inplied covenant of
good faith and fair dealing in setting gasoline prices
notw t hstanding a provision in the contract giving defendant
uni |l ateral authority to set and change deal er tank wagon

(DTW prices.” WIlson v. Anerada Hess Corp., 773 A 2d 1121,

1123 (N.J. 2001). The trial court granted summary judgnment
to Hess because the dealers did not produce any evidence that
Hess intended to deprive the dealers of their profits when it
set the DTWprice, and the internedi ate appell ate court
affirmed that decision

Agreeing with the | ower courts' application of the
rel evant standards, the New Jersey Suprene Court expl ai ned
that "a party exercising its right to use discretion in
setting price under a contract breaches the duty of good
faith and fair dealing if that party exercises its
di scretionary authority arbitrarily, unreasonably, or
capriciously, with the objective of preventing the other
party fromreceiving its reasonably expected fruits under the
contract." |1d. at 1130. "Wthout bad notive or intention,
di scretionary decisions that happen to result in economc

di sadvantage to the other party are of no | egal
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significance.” [d. Although the New Jersey Suprene Court
found that the |l ower courts had applied these standards
correctly to the record as it existed, it neverthel ess
reversed their decisions and remanded the case because the
trial court denied the dealers sufficient opportunity to
expl ore Hess's notivation during discovery.

The parties have not cited any New York authority
interpreting the relevant Uniform Commercial Code provisions,
and we have found no New York case analyzing clains simlar
to those of the plaintiffs, nmuch |less doing so wwth Wlson's
clarity. Moreover, at |east one federal court has held that
a choi ce between New Jersey U . C.C. principles and New York
U CC principles would "not materially effect [ sic] the

out come" of the case before it. See G| Holdings, Inc. V.

Baron & Budd, 179 F. Supp. 2d 233, 268 n.6 (S.D. N Y. 2001)

(Sweet, J.) (citing Wlson in text). Because we predict that
the New York courts would adopt WIson's persuasive
reasoni ng, we shall treat it as though it were the | aw of
both New Jersey and New Yor k.

W1l son nakes clear that, for their clains to
survive summary judgnment, plaintiffs nust produce sone
evi dence suggesting that, in establishing DTWprices, Sunoco
exercised its discretionary authority under the DFAs
"arbitrarily, unreasonably, or capriciously, with the
obj ective of preventing the [dealers] fromreceiving [their]

reasonably expected fruits under the contract.”™ WIson, 773
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A 2d at 1130. To this end, plaintiffs claimthat Sunoco set
DTWprices so as "to nove as nuch gasoline volune as possible
at the expense of its | essee dealers.” Pls." Mem at 18.
Sunoco does not contest that it set the DTWprices with an
eye toward increasing the volunme of gasoline sold, and it
woul d be surprising indeed if Sunoco used a pricing system
desi gned to reduce the volune of gasoline sold.

Still, the plaintiffs have failed to explain how
this additional gasoline sold caused themany injury. Wile
it is theoretically possible that Sunoco requires dealers to
sell gasoline at prices belowthe DTWprice, so that they
| ose noney with every gallon that they sell, there is no
record evidence that Sunoco's actually does so. On the
contrary, since it is undisputed that the DFAs contain no
limts on the prices that deal ers nmay charge to consuners,
the record suggests that dealers generally are free to set
prices at whatever |evels they wsh.

Conpetitive pressures, of course, set a ceiling on
the prices that deal ers may charge, and Sunoco's DITWprice
establishes a floor on the consuner price because deal ers
presumably woul d not sell gasoline at a |loss. Between this
floor and ceiling, dealers nust set gasoline prices at |evels
sufficient to cover their operating expenses (e.qg., enployee

salaries) and to earn a profit. The plaintiff deal ers argue

3 W shall discuss the significance of the TVAs to
the dealers' pricing freedomlater in this Menorandum
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that Sunoco's pricing systemarbitrarily, unreasonably, and
capriciously prevents themfromearning profits in two ways.

1. Pri ce Zones

First, the plaintiffs contend that Sunoco divides
its marketing areas into price zones wi thout regard for the
conpetitive pressures that dealers face. It bears nentioning
that the plaintiffs do not assert that the very idea of price
zones is fundanentally flawed, nor do they chall enge the way
in which any particular price zone is drawn. Rather,
plaintiffs submt that Sunoco generally draws price zones
arbitrarily, unreasonably, and capriciously.

Though plaintiffs point to Sunoco's allegedly
i nconsi stent descriptions of a maxi numsized price zone, see
Pls." Mot. Ex. F at 71 (stating that stations 40 m | es apart
can be conpetitors), Pls." Mdt. Ex. G at 61 (explaining that
stations 15, 20, or 30 mles apart would not be conpetitors),
Pls." Mt. Ex. A at 26 (reporting that stations 20 mles
apart are not conpetitors), such evidence fails to raise an
i ssue of material fact. A hypothetical may illum nate the
evidentiary problem

| magi ne a perfectly straight road with three
service stations |located precisely at mle markers 100, 115,
and 130 ("Stations 100, 115, and 130," respectively).
Plaintiffs inply that Station 100 could be in the sane price
zone as Station 115, but it could not be in the sane price

zone as Station 130 because stations that are thirty mles
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apart are not in conpetition with each other. Thus, Sunoco
woul d assign Stations 100 and 115 to one price zone (say,
Zone Al pha) and assign Station 130 to a different price zone
(Zone Beta). Assuming that the DTWprice is consistently

| ower in Zone Beta than in Zone Al pha, the plaintiffs would
permt Station 115 to sue Sunoco for arbitrarily assigning it
to Zone Al pha when it shoul d have been assigned to Zone Beta.

Under plaintiffs' theory, Sunoco coul d escape
liability only by assigning all stations to a single price
zone or by not assigning nore than one station to any price
zone. Either alternative would effectively eviscerate price
zones. The fornmer woul d render price zoni ng neani ngl ess
because every station in the entire nation would be charged
the same DTWprice, and the latter woul d require Sunoco to
set prices for each station individually, even if several
near by stations faced simlar conpetitive conditions.

Thus, plaintiffs essentially ask us to hold that
price zones are inherently arbitrary, unreasonable, and
capricious, though they w sely choose not to make their
argunent explicit in view of the apparently comon use of the

practice anong Sunoco's conpetitors. See Cain v. Chevron

US A, Inc., 757 F. Supp. 1120, 1124 (D. O. 1991) (finding

that Chevron's "system of zone pricing is a comrercially
reasonabl e trade practice, used by gasoline nmarketers for
many years"); see also Defs.' Mit. Summ J. Ex. P at 22;
Defs.' Mot. Summ J. Ex. R at 33-34. Plaintiffs have adduced
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no evidence that Sunoco is the only gasoline marketer to use
price zones to establish DITWprices, and we cannot find that
zone pricing is unreasonable per se in the absence of any
evi dence that its conpetitors set prices in other ways. *

At bottom then, plaintiffs conplain that they
occasional ly paid higher DTWprices than nearby dealers in
adj acent price zones. See Pls.'" Mem at 8-10. These vague
statenments do not denonstrate, however, that the price
differential is attributable to any generally arbitrary,
unr easonabl e, or capricious conduct on Sunoco's part. To the
extent that they suggest that Sunoco drew a few price zones
unreasonably, plaintiffs have failed to identify the precise
nature of the alleged inproprieties. Plaintiffs do not
create issues of material fact nerely by claimng that they

"sometines" paid different?®

prices than other unidentified
dealers in their general vicinity.

Finally, plaintiffs suspect that Sunoco uses price
zones "to keep the prices high where the proxi mate

conpetition to any dealer is not providing retail pricing

“ Wiile plaintiffs mght have created a genui ne
i ssue as to whet her Sunoco used price zones in good faith if
t hey had shown that Sunoco "change[s] the description and/or
paraneters of a given price zone" in an attenpt to
di sadvantage them see Pls.' Mem at 13, they have not cone
forward with any evi dence showi ng that Sunoco actually nmade
unreasonabl e adjustnents to its price zones.

' I'n nost instances, plaintiffs allege only that
they paid "different” prices -- not that they paid higher
prices -- than other dealers. See, e.g., Pls." Mem Ex. D at
88- 90.
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pressure.” Pls.' Mem at 12. Sunoco concedes that point
when it explains that "local conpetitive conditions" are the
"nmost crucial" factors in setting DTWprices. See Defs.

Mem at 10. This concession is not surprising because Sunoco
does not act unreasonably when it charges higher prices in
mar kets where there is | ess conpetition. Any capitali st
woul d do the sane.

It is possible that Sunoco's price discrimnation
guar antees nmaxi num profits for it and deprives deal ers of the
opportunity to exploit market power over consumers in areas
where there is little conpetition. But "[w]ithout bad notive
or intention, discretionary decisions that happen to result
in econom c di sadvantage to the other party are of no | ega
significance." WIson, 773 A 2d at 1130. Here, there is no
evi dence of "bad notive or intention." Sunoco takes
advant age of market conditions for its own benefit, and the
plaintiff dealers could not have "reasonably expected” Sunoco
to do anything less. |d. W hold, therefore, that there is
i nsufficient evidence fromwhich a reasonable jury could find
t hat Sunoco used price zones to set DITWprices in bad faith.

2. Tenporary Voluntary All owances

Apart fromthe price zones, plaintiffs also believe
that Sunoco's tenporary voluntary all owances al so prevent
themfromearning profits. Mre specifically, plaintiffs
claimthat "in order to receive a TVA, |essee dealers are

required not only to |lower their retail price, but also give
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up a percentage of their margin." Pls.' Mem at 18-19.

Al t hough several of the plaintiffs testified at their
depositions that Sunoco calculated TVAs so as to limt their
profits, see id. at 19-20, this testinony does not create an
i ssue of material fact about whether Sunoco's use of TVAs was
an unreasonabl e pricing practice.

Because TVAs effectively reduce DITWprices, they
cut into Sunoco's profits. Neverthel ess, Sunoco offers TVAs
"to assist those dealers that are adversely affected by
conpetitive retail prices that are below [its] established
area deal er tankwagon price." Pls.' Mem Ex. |, at 412.

When the plaintiff dealers conplain that TVAs |limt their
profits, they are really grunbling that the TVAs that Sunoco
provides are too snmall to allow themto earn their customary
profits. ' In other words, the deal ers woul d prefer that
Sunoco offer larger TVAs (which woul d reduce Sunoco's profits
even further) so that they can maintain their own margins.
They want Sunoco to bear the full cost of increased narket
conpetition, but there is nothing unreasonable in Sunoco's
current policy, which forces the dealers to share sone of the

burden that conpetition inposes on profits.

1t is nore than a little ironic that, only a few
pages after they |anbaste Sunoco's price zone systemfor its
failure to take account of |ocal market conditions,
plaintiffs criticize TVAs, which clearly attenpt to correct
for the inevitable inperfections in setting DTWprices
t hrough price zones.
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The plaintiffs' conplaints about TVAs appear even

nor e speci ous when one recogni zes that deal ers are not

required to accept TVAs. In fact, Sunoco provides a TVA only
after a dealer requests it. See Pls." Mem Ex. |; Duffy Dep.

at 26-27. Thus, if dealers truly felt that TVAs were cutting
into the profits that they could otherw se earn, they would
never request them The record denonstrates that, far from
believing that TVAs hurt them the plaintiff dealers
understood that TVAs actually benefitted them It is
certainly possible that Sunoco m ght have w thhel d and/ or
limted TVAs in bad faith, but plaintiffs cannot point to
record evidence confirm ng such a possibility ever becane a
reality. W hold, therefore, that no reasonable jury could
concl ude that Sunoco used TVAs to set DIWprices in bad
faith.

B. Rel ease

Even if Sunoco's use of price zones and/or TVAs had
revealed that it set DTWprices in bad faith, Sunoco
mai ntains that it still would be entitled to summary j udgnent
on the clains of S.N. Enterprises of WNY, Inc., M chael
Kopty, and West Seneca One Stop, Inc. because they rel eased
Sunoco from"all liabilities, clains, and responsibilities

(whether or not known . . .) arising directly or indirectly
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under, out of, or in connection with" their DFAs. See Defs.'
Mot. Summ J. Ex. FF. Y

In this breach-of-contract action, plaintiffs
argue, without irony, that it wuld "certainly be
i nequitable” to give effect to the plain and unanbi guous
| anguage of the release. See Pls." Mem at 23. However
"inequitable" plaintiffs my believe it would be to enforce
the release, it would surely be nore inequitable to enforce
the DFAs' inplicit covenant of good faith while
simul taneously ignoring the explicit rel eases that these
three plaintiffs signed.

Plaintiffs also note that, even if the Mitua
Cancel | ation Agreenents effectively bar their clains against
Sunoco, Inc. (R&V), they would have no effect on their clains
agai nst Sunoco, Inc. because they do not purport to rel ease
the clai ns agai nst Sunoco, Inc. This point is well taken;
the rel eases have no effect on plaintiffs' clains against
Sunoco, Inc. O course, plaintiffs' clainms against Sunoco,
Inc. are totally frivol ous because Sunoco, Inc. was not a
signatory to the DFA and, thus, could not be liable for any
al | eged breach of the DFA

In sum we hold that the Mutual Cancellation

Agreenents would entitle Sunoco to summary judgnent on the

" These three deal ers operated service stations in
New York. For the reasons already explained, we shall apply
New York | aw when we construe the rel eases.

16



clains of S.N. Enterprises of WNY, Inc., Mchael Kopty, and
West Seneca One Stop, Inc. even if it had set their DITW

prices in bad faith.

Concl usi on

Plaintiff dealers contend that Sunoco's use of
price zones and TVAs to establish DITWprices breached its
duty, under the Uniform Commercial Code, to set DITWprices in
good faith, but they have failed to submt any evidence from
whi ch a reasonable jury could find in their favor. Even if
they had submitted sufficient evidence to raise an issue of
material fact, Sunoco would still be entitled to summary
judgnent on the clains of the three deal ers who rel eased
Sunoco fromany liability. For all of these reasons, we

shall grant Sunoco's notion for sunmary judgnent.

17



