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Plaintiffs, consunmers and third party payors (“TPPs”), who
paid all or part of the purchase price of Paxil brand paroxetine
hydrochl oride (“Paxil”) for consunmer use (referred to herein as
“Plaintiffs” or “End-Payor Plaintiffs”), have brought this class
action antitrust suit against SmthKline Beecham Corporation,
d/ b/ al d axoSmthKline (“GSK” or “Def endant "), al | egi ng,
individually and on behalf of a class of all others simlarly
situated, that anticonpetitive actions on the part of GSK caused
them to overpay for Paxil and generic paroxetine hydrochloride.
Plaintiffs have asserted clains pursuant to Section 16 of the
Cl ayton Act, 15 U.S.C. § 26, alleging that GSK has viol ated Section
2 of the Sherman Antitrust Act, 15 U S.C. 8 2, by stockpiling and
causing patents to be listed with the Food and Drug Adm ni stration
(“FDA") in a manner which enabl ed Defendant to unlawfully extend
its market nonopoly for Paxil by del aying FDA approval of generic
par oxetine hydrochl ori de. Plaintiffs have also asserted clains

pursuant to state antitrust and consuner protection statutes and



common | aw. Before the Court is Plaintiffs’ Mtion for Final
Approval of Settlenent and Plan of Distribution (Docket No. 168)
and Plaintiffs’ Motion for Award of Attorneys Fees and
Rei nbur senent of Expenses (Docket No. 167). After a Fairness
Hearing held on March 9, 2005, and for the reasons that follow, the
Court grants both Moti ons.
l. BACKGROUND

Plaintiffs claimthat GSK unl awfully excluded conpetition in
the market for Paxil and generic paroxetine hydrochloride® by
engaging in the foll owm ng unl awful acts: (1) conducting sham pat ent
infringenent litigation against generic manufacturers which
triggered automatic 30 nonth regqulatory stays of generic
conpetition; (2) making intentional msrepresentations to the
Patent and Trademark O fice (“PTO') in order to obtain patents
related to paroxetine hydrochloride; and (3) nmaking intentiona
m srepresentations to the Food & Drug Adm ni stration (“FDA”) which
enabl ed GSK to exclude conpetition by generic manufacturers. GSK

was i ssued U. S. Patent No. 4,721,723 (the “* 723 Patent”) on January

!Generic drugs are drugs which the Food and Drug
Adm nistration (“FDA’) has found to be bio-equivalents of
previ ously approved brand nane drugs. Pursuant to the Hat ch- Waxman
Act, 21 U S C. 8§ 355 to obtain approval of their generic bio-
equi val ents, generic drug manuf acturers submt Abbrevi at ed New Drug
Applications to the FDA which incorporate the safety and
effectiveness data previously submtted by the conpany that
obt ai ned approval of the brand nanme drug and which i ncl ude detail ed
information proving that the drug is the bio-equivalent of the
brand nane drug.



26, 1988, which patent clains crystalline paroxetine hydrochl oride
hem hydrate and its use in treating depression. On Decenber 29,
1992, the FDA approved GSK's New Drug Application (“NDA") for a
drug containing paroxetine hydrochloride hem hydrate which GSK
mar kets as Paxil. In connection wth its NDA for Paxil, GSK
submtted to the FDA a list of all patents it owned that clained
par oxeti ne hydrochl oride, or a nethod of using that drug. The FDA
lists patents for approved drugs in the Approved Drug Products with
Ther apeuti ¢ Equi val ence Eval uati ons publication (the “Orange Book”)
once an NDA i s approved.

Pursuant to the Federal Food, Drug, and Cosnetic Act, 21
U S C 8 301, et seq., once the FDA approved GSK' s NDA for Paxil,
GSK obt ai ned a five-year statutory nmonopoly in the market for that
drug. In accordance with 21 U S.C. §8 355(c)(2), after GSK obt ai ned
approval of its NDA it was obligated to submt information on any
new patent it obtained that clained paroxetine hydrochloride or
met hods of its use to the FDA within 30 days of such patent’s
i ssuance. The FDA would then list the new patent in a suppl enent
to the Orange Book. Plaintiffs claimthat, beginning in 1995, GSK
m sled the PTOinto issuing invalid patents to protect its nonopoly
on Paxil and defrauded the FDA by submtting those invalid patents
to the FDA for listing in the Orange Book in order to wongfully

excl ude conpetition by generic nmanufacturers.



Plaintiffs maintain that, in 1995 GSK began to apply for
patents on new anhydrous pol ynorphs of paroxetine hydrochl ori de,
whi ch patents began to issue in 1999 and which were then submtted
by GSK to the FDA for listing in the Orange Book. Pat ent No.
5,872,132 (“the 132 Patent”) was approved by the PTO on February
16, 1999, and claimed an allegedly new crystalline form of
par oxeti ne hydrochl ori de anhydrate designated as Form C. Patent
No. 4,900, 423 (“the ‘423 Patent”) was approved on May 4, 1999 and
claimed a second anhydrate crystalline form of paroxetine
hydrochl oride. GSK submitted both of these patents to the FDA for
listing in the Orange Book in 1999. On June 27, 2000, the PTO
approved GSK's Patent No. 6,080,759 (“the *759 Patent”) for an
invention titled Paroxetine “Hydrochloride Form A~ The 759
Patent clainms a paroxetine hydrochloride anhydrate Form A nade
according to the process for making paroxetine hydrochloride
anhydrate Form A. GSK then submtted this patent to the FDA for
listing in the Orange Book. On Septenber 5, 2000, the PTO approved
Patent No. 6,113,944 (“the *944 Patent”) for “Paroxetine Tablets
and Process to Prepare Then? which patent clains a pharnaceuti cal
conposition in tablet form containing paroxetine hydrochloride
produced on a commercial scale. GSK then submtted the * 944 Pat ent
to the FDA for listing in the Orange Book.

Plaintiffs further claimthat, once generic conpetitors of GSK

began to file Abbreviated New Drug Applications (“ANDAs”) seeking



approval of generic bioequivalents of Paxil in 1998, GSK filed
basel ess patent infringenment actions against those conpetitors,
whi ch all eged that the bioequival ent drugs infringed on the ‘723
Patent and the other, nore recently issued, patents on fornms of
par oxetine hydrochloride owned by GSK. Pursuant to the Hatch-
Waxman Act, 21 U S.C. 8 355, the filing, by a branded drug patent
owner, of a patent infringenent suit against a generic conpetitor
automatically blocks the FDA's approval of the conpetitor’s ANDA
for up to 30 nonths. Plaintiffs allege that GSK violated the
antitrust laws by filing these basel ess patent infringenent actions
agai nst generic conpetitors in order to block FDA approval of its
conpetitors’ ANDAs and, thus, indefinitely extend its market
nmonopol y for Paxil.

The first such suit was brought agai nst Apotex Corporation
(“Apotex”), after Apotex submtted ANDA No. 75-356 to the FDA on
March 31, 1998, seeking approval of a paroxetine hydrochloride
anhydrous drug. On June 26, 1998, GSK sued Apotex in the United
States District Court for the Northern District of Illinois for
infringenment of the ‘723 Patent. On March 3, 2003, Judge Posner,
sitting by designation, ruled that Apotex’s generic product did not
infringe the ‘723 Patent and dismssed SmthKline’s suit wth

prejudice. See SmthKline Beecham Corp. v. Apotex Corp., 247 F.

Supp. 1011 (N.D. Ill. 2003) (Posner, J.), aff’d 365 F. 3d 1306 (Fed.

Cr. 2004). On April 23, 2004, the United States Court of Appeals



for the Federal CGrcuit (the “Federal Grcuit”) affirmed Judge

Posner’s deci sion on other grounds. See SmthKline Beecham Corp.

v. Apotex Corp., 365 F.3d 1306 (Fed. G r. 2004). The Feder al

Circuit found that Apotex’s anhydrous paroxetine hydrochloride
woul d infringe on the 723 Patent, but found that the ‘723 Patent
was invalid as a result of public use of the product clained in
claiml of the 723 Patent prior to GSK's application for the *723
Patent. 1d. at 1315, 1320.

GSK filed additional patent infringenment actions against
Apotex in 1999, 2000 and 2001 in the United States District Court
for the Eastern District of Pennsylvania, for infringenent of the

423 Patent, the ‘759 Patent, and the ‘944 Patent. See SnmithKline

Beecham Corp. v. Apotex Corp., et al., CGv.A No. 99-cv-4304 (E. D

Pa.); SmthKline Beecham Corp. v. Apotex Corp., et al., G v.A No.

00-cv-4888 (E.D. Pa.); SmthKline BeechamCorp. v. Apotex Corp., et

al., Gv.A No. 01-cv-0159 (E.D. Pa.). GSK also filed two patent
i nfringenent actions against Geneva Pharnmaceuti cal s, I nc.
(“Ceneva”) in the United States District Court for the Eastern
District of Pennsylvania in 1999 and 2000, for infringenent of the
“723, ‘132, ‘759 and ‘944 Patents, after Geneva subm tted ANDA No.
75-566 to the FDA for approval of paroxetine hydrochl oride tablets.

See SnmithKline Beecham Corp. Vv. Geneva Pharm, Inc., et al.,

Cv.A No. 99-cv-2926 (E.D. Pa.) and SmthKline Beecham Corp. V.

Geneva Pharm, Inc., et al., Gv.A No. 00-cv-5953 (E.D. Pa.). GSK




filed a patent infringenent action against Zenith Coldline
Pharmaceuticals, Inc. (“Zenith”) in the Eastern District of
Pennsyl vani a in 2000, claimng infringement of the 723, ‘423, and
‘132 Patents after Zenith submtted ANDA No. 75-691 to the FDA
seeking approval of paroxetine hydrochloride tablets. See

Sm t hKli ne Beecham Corp. v. Zenith Gldline Pharm, Inc., et al.

Civ.A No. 00-cv-1393 (E.D. Pa.). GSK also filed a patent
i nfringenent action against Pentech Pharnmaceuti cal s, I nc.
(“Pentech”), in 2000, after Pentech submtted ANDA No. 75-771 to
the FDA for approval of paroxetine hydrochloride capsules. This
lawsuit was filed in the Northern District of Illinois and cl ai ned

that Pentech infringed the ‘723 and ‘132 Patents. See SmthKline

Beecham Corp. v. Pentech Pharm, Inc., et al., Cv.A No. 1:00-02855

(N.D. II1l.). GSK sued Al phapharm PTY, Ltd. (“Al phapharnt) for
infringenment of ‘723, ‘132, ‘759, and ‘423 Patents in the United
States District Court for the Eastern District of Pennsylvania in
2001, after Al phapharm submtted ANDA No. 75-716 to the FDA for

approval of paroxetine hydrochloride tablets. See SmthKline

Beecham Corp. v. Al phapharmPTY, Ltd., et al., Cv.A No. 01-cv-1027

(E.D. Pa.).

Plaintiffs claimthat, as a result of these illegal acts, GSK
has unreasonably restrai ned, suppressed and elim nated conpetition
in the market for paroxetine hydrochloride; illegally maintained

its nonopoly on the market for paroxetine hydrochloride; fixed,



rai sed, maintained or stabilized the price for Paxil to supra-
conpetitive prices; and overcharged Plaintiffs and nenbers of the
class many millions of dollars by depriving themof the benefits of
conpetition from lower-priced generic versions of paroxetine
hydr ochl ori de. On July 1, 2003, followi ng Judge Posner’s WMarch

2003 decision in SmthKl ine Beecham Corp. v. Apotex Corp., 247 F

Supp. 2d 1011 (N.D. I'll. 2003), GSK announced that it had asked the
FDA to delist the ‘723 Patent, ‘132 Patent, and ‘423 Patent. On
Septenber 8, 2003, Apotex began to market its generic paroxetine
hydr ochl ori de product.

Plaintiffs have asserted four clains for relief. They have
asserted a claimfor injunctive relief on behalf of a nationw de
class of indirect purchasers of Paxil for consunmer use (the
“Class”), pursuant to Section 16 of the Cayton Act, 15 U S.C. 8§
26. (Consol. Am Cass Action Conpl. Count 1.) The federal
antitrust claim alleges that GSK has extended its nonopoly on
par oxeti ne hydrochl ori de beyond the time period permtted by United
States patent |aw by submtting false patent information to the
FDA, submtting fraudulent statenents to and omtting material
facts fromthe PTO, and prosecuting basel ess, shampatent |awsuits
agai nst potential generic conpetitors, in violation of Section 2 of
the Sherman Act, 15 U.S.C. 8 2. (ld.) Plaintiffs maintain that,
as a result of GSK' s violations of the Sherman Act, Plaintiffs and

other menbers of the C ass have been injured by paying higher



prices for paroxetine hydrochloride than they would have paid in
absence of the violation. (ld.)

Plaintiffs also assert an antitrust claim pursuant to the
antitrust statutes of various states and the District of Colunbia
on behal f of indirect purchasers of Paxil for consunmer use who are
residents of those states and the District of Colunbia. (lLd. Count
I1.) Plaintiffs allege that GSK has intentionally and wongfully
mai nt ai ned and abused its nonopoly power wth respect to the
purchases of Paxil in violation of the antitrust |aws of Arizona,
California, the District of Colunbia, Florida, Kansas, Louisiana,
Mai ne, Massachusetts, M chigan, M nnesota, New Jersey, New Mexi co,
New York, North Carolina, North Dakota, South Dakota, Tennessee,
West Virginia, and W sconsin. (Ld.) Plaintiffs further allege
that, as aresult of GSK s conduct, Plaintiffs and those nenbers of
the Class who reside in these states, and the District of Col unbi a,
have been injured by paying higher prices for paroxetine
hydrochl ori de than they woul d have paid but for GSK s actions, for
which they are entitled to nonetary danages pursuant to the
af orenentioned antitrust laws. (1d.)

Plaintiffs have also asserted a claim for deceptive trade
practices pursuant to the consuner protection statutes of various
states and the District of Colunbia on behalf of indirect
purchasers of Paxil for consumer use who are residents of those

states and the District of Colunmbia. (County of Suffolk, New York,




et al. v. Smthkline Beecham Corp., Cv.A No. 03-cv-5620 (E.D

Pa.), Conpl. Count I1I1l1.) Plaintiffs allege that GSK engaged in
unfair conpetition, or wunfair, wunconscionable, deceptive or
fraudulent acts or practices in violation of the consuner
protection | aws of Al aska, Arizona, Arkansas, California, Col orado,
Connecticut, Delaware, the District of Colunbia, Florida, Georgia,
Hawai i, ldaho, Illinois, Kansas, Kentucky, Louisiana, Mine,
Massachusetts, Maryland, M chigan, M nnesota, M ssouri, Montana,
Nebr aska, Nevada, New Hanpshire, New Jersey, New Mexi co, New York

Nort h Carolina, North Dakota, Chio, Okl ahoma, Oregon, Pennsyl vani a,
Rhode | sl and, South Carolina, South Dakota, Tennessee, Texas, Ut ah,
Vermont, Virginia, \Washington, and West  Virginia. (Ld.)
Plaintiffs claimthat, as a result of GSK s conduct, they and the
menbers of the C ass who reside in those states, and the D strict
of Colunbia, have been injured by paying higher prices for
par oxetine hydrochl oride than they would have paid but for GSK s
actions and they seek nonetary damages pursuant to the
af orenenti oned consumer protection laws. (l1d.)

Plaintiffs have also asserted a claim for nonetary damages
pursuant to the conmmon | aw of unjust enrichnment of every state and
the District of Colunbia on behalf of the entire dass. (ld. Count
IV.) Plaintiffs allege that, as a result of its unlawful conduct,
GSK has been wunjustly enriched by the receipt of wunlawfully

inflated prices and illegal nonopoly profits on its sales of Paxil

10



and that it would be inequitable for Defendant to retain its ill-
gotten gains. (ld.) Plaintiffs further allege that they and the
other menbers of the Class are entitled to restitution of the
anount of that unjust enrichnment. (1d.)

A Litigation Hi story

Robert Nichols and Edith Cousins filed the first class action
conplaint against GSK in this Court on Decenber 8, 2000.
Addi ti onal cases were subsequently filed and consolidated with the
Ni chols action.? After extensive briefing regardi ng whet her these
cases should be stayed pending the conclusion of the underlying
patent | awsuits, the named Plaintiffs filed a Consolidated Arended
Class Action Conplaint on My 16, 2001, asserting clains for
violation of Section 2 of the Sherman Act, violation of state
antitrust |laws, and unjust enrichnment. On July 10, 2001, the Court
entered a conprehensi ve Case Managenent and Schedul i ng Order which
had been negotiated by the parties. Pursuant to this Oder, Co-
Lead Counsel were appointed to represent the Cass and a schedul e

was established for discovery and nerits issues, including expert

2The cases which have been consolidated with the Nichols
action are: Dorothy L. Tynminski-Porter v. SmthKline Beecham
Corp., Cv.A No. 00-cv-6231 (E.D. Pa.), filed on Decenber 8, 2000;
Lynda WIlits v. SmthKline Beecham Corp., Civ.A No. 01-cv-0423
(E.D. Pa.), filed on January 26, 2001; Terry Kirchoff v. Sm thKline
Beecham Corp., Cv.A No. 0l1-cv-6974 (E.D. Pa.), filed on Decenber
26, 2001; and County of Suffolk, New York, John Kelly and Qivia
Haeberger v. Smthkline Beecham Corp., G v.A No. 03-cv-5620 (E. D
Pa.), filed on October 8, 2003.

11



di scovery, class certification, and dispositive notions.® After
successfully noving to dismss Plaintiffs’ claim for equitable
di sgorgenent, GSK filed an Answer on Septenber 19, 2001.

Plaintiffs filed their Mtion for Cass Certification on
Cct ober 4, 2001. Prior to filing their Mdtion, Plaintiffs retained
the econom c consulting firmof Nathan Associates to eval uate and
address the feasability of proving inpact and damages on a cl ass-
w de basis. Dr. Gary French of Nathan Associates provided
Plaintiffs with a Declaration analyzing the economc inpact of
GSK's allegedly anticonpetitive activities and vehicles of common
proof, which Declaration was filed by Plaintiffs in support of
their Motion for Class Certification.

Followng the filing of Plaintiffs Mtion for  ass
Certification, the parties began extensive discovery relevant to
class certification. Both parties served and responded to witten
docunent requests and interrogatories and produced responsive
docunent s. The parties had disagreements with respect to the
extent of class certification discovery, and notions were filed and
extensively briefed with respect to that discovery during the
winter and early spring of 2002. In addition, GSK filed a Mtion
to Stay this action pending resolution of the underlying patent

i nfringenment actions. This Mdtion was al so thoroughly briefed.

The law firns of MIler, Faucher and Cafferty, L.L.P., Roda
& Nast, P.C., and The Wexler Firm L.L.P. were appointed as
Plaintiffs’ Co-Lead Counsel.

12



The Court heard argunent with respect to the di scovery notions, and
Def endants’ Motion to Stay, on April 2, 2002. The Court deci ded t he
di scovery notions, and denied the Mtion to Stay, on April 29,
2002. Additional notions related to class action discovery were
filed by the parties and decided by the Court in My, August and
Sept enber, 2002.

Class certification discovery continued through the summer and
fall of 2002, including Rule 30(b)(6) depositions, depositions of
the named Plaintiffs, and the deposition of Dr. French. Follow ng
Dr. French’s deposition, GSK noved to strike the affidavit, and
preclude the testinony, of Dr. French. This Mtion was extensively
briefed by the parties and was denied. GSK filed its response to
Plaintiffs’ Mtion for Cass Certification on Novenber 2, 2002.
Plaintiffs then took the deposition of Defendant’s expert, Dr.
Ri chard Rapp, and prepared their Reply Menorandum which was filed
on January 13, 2003. Def endant filed a Sur-Reply Menorandum in
opposition to the Mdition on January 21, 20083.

An evidentiary hearing was held on Plaintiff’s Mtion for
Class Certification on February 12, 2003. Immediately follow ng
that Hearing, the parties began to discuss the possibility of
settlement. On March 14, 2003, at the request of the parties, the
Court placed this action on the civil suspense docket while the

parties continued settlenent negotiations. The parties were,

13



however, unable to reach a settlenent and this case was pl aced back
on the active docket on Cctober 13, 2003.

While this case was in suspense, two additional antitrust
suits relating to Paxil were filed against GSK in this Court. On
August 6, 2003, the Stop & Shop Supermarket Conpany, G ant of
Maryland, L.L.C., and Anerican Sales Conpany, Inc., filed suit
agai nst Sm thKline Beecham Corp. on behalf of a nationw de cl ass
of direct purchasers of Paxi |, asserting one claim of

nmonopol i zation pursuant to 15 U S.C. 8§ 2. See Stop & Shop

Supernmarket Co.., et al. v. SmthKline BeechamCorp., Cv.A No. 03-

cv-4578 (E.D. Pa.). On Cctober 8, 2003, the County of Suffolk, New
York, John Kelly and A ivia Haeberger filed suit agai nst Smthkline
Beecham Corp., on behalf of a nationwde class of indirect
purchasers of Paxil for consuner use, asserting federal and state
antitrust clains, a claimfor deceptive trade practices pursuant to
state consuner protection law, and a state comon |aw cl ai m of

unj ust enrichnent. County of Suffolk, New York, et al. wv.

Sm t hkli ne Beecham Corporation, Cv.A No. 03-cv-5620 (E.D. Pa.).

The County of Suffolk action was consolidated with the Nichols

action on January 15, 2004. (Jan. 15, 2004 Order.)

The County of Suffolk conplaint added a claim against GSK

pursuant to state consuner protection statutes and clains based
upon GSK's nmarketing practices to the clains asserted in the

Consol i dated Anmended C ass Action Conpl aint. Consequently, the

14



Court allowed the parties to file supplenental class certification
briefs in the fall of 2003 and the winter and spring of 2004. A
suppl enental hearing on the Mtion for Cass Certification was
schedul ed for August 4, 2004. |In addition, the Court entered a new
case nmanagenent order, establishing a structure for the
consideration of allocation issues anong TPP and consuner C ass
menbers and allowing the parties to commence nerits discovery in
January 2004.

Plaintiffs in this action coordinated nerits discovery with

Plaintiffs in the Stop & Shop action. GSK produced nore than

160, 000 pages of docunents on 13 CD-ROMs in January 2004 and
subsequent |y produced another 56 CD-ROMs containing over 660,000
docunent s. Co-Lead Counsel arranged to have these docunents
collected in a single data base. Co-Lead Counsel in this action

and plaintiffs’ counsel in Stop & Shop established a joint docunent

review protocol and jointly paid for a web-based data systemto
facilitate the transmssion of data and information between
counsel s’ offices in Chicago and Boston. The coordi nated docunent
review continued until the parties signed agreenents in principal
settling the two cases. In addition to review ng docunents
produced by GSK, the coordinated discovery efforts also included
third party discovery from the manufacturers of generic

pharmaceuticals, and additional discovery notion practice.
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After the April 23, 2004 decision of the Federal Circuit
finding that the ‘723 Patent was invalid, and after the parties had
engaged in considerable nmerits discovery, the parties in this case

and in Stop & Shop began substantive settlenent negotiations with

GSK. On June 14, 2004, Co-Lead Counsel in this case and

plaintiffs’ counsel in Stop & Shop nmet in Phil adel phia to prepare

ajoint presentationto GSK with regard to settlenent. On June 15,
2004 they nmet with counsel for GSK The parties continued to
di scuss settlement in both cases throughout the summer and the
suppl enmental hearing on the Mtion for Cass Certification was
continued. |In md-August 2004, Co-lead Counsel and GSK reached an
agreenent in principle to settle this action.* On Cctober 1, 2004
Plaintiffs filed a Motion for Settlenent Prelimnary Approval and
Class Certification. The Mdtion was granted on October 18, 2004,
and the following Settlement Cass was certified by the Court
pursuant to Federal Rules of Civil Procedure 23(a) and 23(b)(3):

All persons or entities in the United States

who purchased or paid for Paxil and/or its

generic alternatives (known as paroxetine)

during the period of January 1, 1998 through
Sept enber 30, 2004 for consunption by

t hensel ves, their famli es, menber s,
enpl oyees, I nsur eds, partici pants, or
beneficiari es. Excluded from the d ass are

“Plaintiffs’ counsel in the Stop & Shop action al so reached an
agreenent with GSKto settle that action. The Settlenent Agreenent
in Stop & Shop provides that plaintiffs in that case will rel ease
their clains against GSK in exchange for a cash paynent of
$100, 000, 000. Stop & Shop Co., et al. v. SmthKline Beecham Corp.
G v.A No. 03-4578 (E.D. Pa.) (Kodroff Decl.  93).
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governnmental entities (provided, however, a
governnmental entity is included only to the
extent it makes prescription drug purchases as
part of a health benefit plan for its
enpl oyees); Defendants and their officers,
directors, management , empl oyees,
subsidiaries, and affiliates; persons or
entities who purchased Paxil or its generic
alternatives for purposes of resale; any
person or entity whose only purchase(s) of
Paxil were made directly from Defendants or
their affiliates and/or whose purchases of
generic paroxetine were nade directly fromthe
manuf act urer thereof (the “End-Payor C ass”).

(Cct. 18, 2004 Order 1 3.) On March 9, 2005, after notice to the
End- Payor Cl ass, the Court held a hearing to ascertain the fairness
of the settlenent.

B. Settl enent Terns

The Stipul ati on and Agreenent of Settlement (the “Settlenment”
or “Settlenent Agreenent”) outlines the details of the settlenent.
GSK paid $65 mllion into an escrow account on behal f of the End-
Payor Class (the “Settlenent Fund”). (Settlenment Agreenent | 9.)
The Settl ement Fund, | ess End-Payor Plaintiffs attorneys’ fees and
expenses in the anmount approved by the Court, and |ess any

nodi fications allowed under the Settlenment Agreenent,® wll be

°The Settlenment Agreenent provides that the Settlement Fund
will be nodified to provide pro rata refunds to GSK for nenbers of
t he End- Payor C ass who request exclusion from the class (“opt-
outs”). (Settlenent Agreenent § 11.) The anmount of the refund to
GSK wi | | be based upon the anount that woul d have been paid to the
opt-outs if they had remained in the Settlenment Cass. (ld.) Dr.
James Ceha has filed an objection to this provision of the
Settlenment Agreenment on the grounds that consunmer opt-outs are
treated differently from TPP opt-outs. The Court finds that the
Settl ement Agreenent does not treat consuner opt-outs differently

17



distributed to End-Payor C ass nenbers who file appropriate and
tinmely claimforns. (l1d. Y 11-12.) End-Payor Plaintiffs’ counsel
will be paid approved attorneys’ fees and expenses from the
Settlenment Fund within five business days of the Court’s order
finally approving the Settlenent. (Id.. 1 12.) The anount
remaining in the Settlenment Fund (the “Net Settlenent Fund”) w |
then be distributed in accordance with the Corrected Distribution
Pl an.

The Net Settlement Fund will be al |l ocated bet ween consuner who
are End- Payor Cl ass nenbers (“consuner C ass nenbers”) and TPPs who
are End- Payor O ass nenbers (“TPP O ass nenbers”) as foll ows: 27.5%
of the Net Settlenent Fund will be allocated to paynment of clains
and notice and settlement adm nistrative expenses relating to
clai ns by consuner Cl ass nenbers (the “Consuner Pool”) and 72. 5% of
the Net Settlement Fund will be allocated to paynent of clainms and
notice and settl enment adm ni strative expenses relating to cl ai ns by
TPP C ass nenbers (the “TPP Pool ). (Corrected Distribution Plan
at 1.) After the deduction of notice and settlenent expenses,
valid clainms nade by consunmers will be paid on a pro rata basis
from the Consunmer Pool, based upon the anpbunt of each clainmant’s
purchases of Paxil or generic paroxetine hydrochloride. (Ld. at

2.) Consuner C ass nenbers are eligible to recover up to 100% of

from TPP opt-outs and Dr. GCeha' s objection is, therefore,
overrul ed.
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their out-of-pocket costs to purchase Paxil or generic paroxetine
hydrochloride. (ld.) Simlarly, valid clains made by TPPs wi || be
paid on a pro rata basis from the TPP Pool after deduction of
notice and settl enment expenses relating to clains by TPPs. (1d.)
TPP C ass nenbers are also eligible to recover up to 100% of their
out - of - pocket costs to purchase Paxil or generic paroxetine
hydrochl oride. (1d.)

Upon entry by the Court of the Order and Final Judgnent in a
formto be agreed upon by the parties and approved by the Court,
End- Payor C ass nenbers wll release all clains “against the
Rel easees concerning the purchase, marketing, sale, manufacture,
pricing of, or the enforcenent of intellectual property related to
Paxil or generic paroxetine, or in any way arising out of or
related to GSK' s agreenent wth Par Pharnmaceuticals pursuant to
which Par is selling paroxetine.”® (Settlenent Agreenent § 16.)

C. Fai rness Heari ng

The “Rel easees” are defined as “Defendants and their present
and fornmer direct and indirect parents, subsidiaries, divisions,
partners and affiliates, and their respective present and forner
stockhol ders, officers, directors, enployees, nanagers, agents,
attorneys and any of their legal representatives (and the
pr edecessors, hei rs, execut ors, adm ni strators, trustees,
successors and assigns of each of the foregoing) . . . .7
(Settlenent Agreenent § 16.)

Dr. Janmes CGeha al so objects to the Settlenment on the grounds
that the Release is overly broad and nmay rel ease clai ms which were
not properly adjudicated in this matter. The Court finds that the
Rel ease addresses clains which were raised, or could have been
raisedinthis litigation and, therefore, is not overly broad. Dr.
Geha’ s objection is, accordingly, overrul ed.
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On March 9, 2005, the Court held a hearing to determ ne the
fairness of the proposed settlenent. Co-Lead Counsel described the
noti ce made to the End-Payor O ass (the “Notice”) and the net hod of
notice. Co-Lead Counsel also outlined the ternms of the Settl enent
Agreenment and Corrected Plan of Distribution, specifically
addressing the allocation of the Net Settlenment Fund between
consuners and TPPs. Co-Lead Counsel further addressed the Mtion
for Amard of Attorneys Fees and Rei nbursenent of Expenses. The
Court al so heard fromcounsel for two consuner objectors and ei ght
TPP obj ectors (who had filed one joint objection) to the proposed
Settl enent. The objectors were given the opportunity to file
suppl enmental nmenoranda proposing anendnents to the Corrected
Distribution Plan. Co- Lead Counsel and counsel for GSK also
addressed the objections.

1. MOTI ON FOR FI NAL APPROVAL OF SETTLEMENT

“Wile the lawgenerally favors settl enent in conpl ex or class

action cases for its conservation of judicial resources, the court

has an obligation to ensure that any settlenent reached protects

the interests of the class nmenbers.” 1n re Aetna Inc. Securities
Litig., MDL No. 1219, 2001 W. 20928, at * 4 (E.D. Pa. Jan. 4, 2001)

(citing In re General Mtors Corp. Pick-Up Truck Fuel Tank Prod.

Liab. Litig., 55 F.3d 768, 784 (3d GCr. 1995)). Consequent |y,

prior to approving a settlenent, the Court nust determ ne whet her

the notice provided to cl ass nenbers was adequate. 1d. (citations
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omtted). The Court nust also “scrutinize the ternms of the
settlenent to ensure that it is ‘fair, adequate and reasonable.’”

Id. (quoting In re General Mdtors, 55 F.3d at 785).

A Adequacy of Notice

The due process requirenents of the Fifth Amendnent and the
Federal Rules of Cvil Procedure require adequate notice to class
menbers of a proposed settlenent. 1d. at *5. “In the class action
context, the district court obtains personal jurisdiction over the
absent ee cl ass nenbers by providing proper notice of the inpending
cl ass action and providing the absentees with the opportunity to be
heard or the opportunity to exclude thensel ves fromthe class.” In

re Prudential Ins. Co. of Am Sales Practices Litig., 148 F. 3d 283,

306 (3d Cir. 1998) (citing Phillips Petroleum Co. v. Shutts, 472

US 797, 811-12)). The due process requirenents of the Fifth
Amendnent are satisfied by the “conbinati on of reasonabl e notice,
the opportunity to be heard and the opportunity to withdraw from
the class.” 1d. The notice nust be “reasonably cal cul ated under
all the circunstances, to apprise interested parties of the
pendency of the action and afford them an opportunity to present

their objections.” Lachance v. Harrington, 965 F. Supp. 630, 636

(E. D. Pa. 1997) (citing Miullane v. Central Hanover Bank & Trust

Co., 339 U S. 306, 314 (1950)).
Moreover, “in a settlement class nmintained under Rule

23(b)(3), class notice nust neet the requirenents of both Federal
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Rules of Civil Procedure 23(c)(2) and 23(e).” 1n re Diet Drugs

(Phenterm ne, Fenfluram ne, Dexfenfluranmne) Prod. Liab. Litig.,

MDL No. 1203, 2005 W 636788, at *18 (E.D. Pa. Mar. 15, 2005)

(citing Carlough v. Anthem Prods., Inc., 158 F.R D. 314, 324-25

(E.D. Pa. 1993)). Rule 23(c)(2) provides that class nenbers nust
receive the “best notice practicable under the circunstances,
i ncluding individual notice to all nenbers who can be identified
t hrough reasonable effort.” Fed. R Cv. P. 23(c)(2)(B). Rul e
23(c)(2) also requires that “the notice indicate an opportunity to
opt out, that the judgnent will bind all class nenbers who do not
opt out and that any nenber who does not opt out nmay appear through

counsel.” 1Inre D et Drugs, 2005 W 636788, at *18 (citing Fed. R

Gv. P. 23(c)(2)).

In addition to the requirenents of Rule 23(c)(2), Rule 23(e)
“requires that notice of a proposed settlenment nust inform class
menbers: (1) of the nature of the pending litigation; (2) of the
settlenment's general terns; (3) that conplete information is
available fromthe court files; and (4) that any class nenber may
appear and be heard at the Fairness Hearing.” |[d. (citing 2 H

Newber g, Newberg on Class Actions, 8 8.32, at 8-103). The court

shoul d consi der both “the nbde of dissemnation and its content to

assess whether notice was sufficient.” 1d. Although the “notice
need not be unduly specific, . . . the notice docunent nust
describe, in detail, the nature of the proposed settlenent, the
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circunstances justifying it, and the consequences of accepting and

opting out of it.” Id. (citing In re Diet Drugs (Phenterm ne,

Fenfl uram ne, Dexfenfluramine) Prod. Liab. Litig., 369 F.3d 293,

308-10 (3d CGir. 2004)).

The Court finds that the Notice provided in this case
satisfies the requirenents of due process and the Federal Rul es of
Civil Procedure. Pursuant to the Order dated October 18, 2004,
End- Payor Plaintiffs enployed HlIsoft Notifications to design and
oversee Notice to the End-Payor Class. (Pls. Ex. DY 3.) Hilsoft
Notifications has extensive experience in class action notice
situations relating to prescription drugs and cases in which
unknown cl ass nenbers need to receive notice. (ld. 1Y 2, 7-22.)
End- Payor Plaintiffs al so enpl oyed Conplete C aim Solutions, Inc.
(“CCS") as Settlenment Adm nistrator of the Settlenment Fund. (PIs.
Ex. Ef 2.) CCS also assisted in the process of providing notice
to potential class nenbers. (l1d.) Individual Notice was nail ed on
Novenber 18, 2004 to 37,671 TPPs. (Pls. Ex. DY 33.) 1,423 of the
mai | ed Notices were returned undeliverable and 952 Notices were re-
mai | ed to updat ed addresses. (Pl's. Ex. E Y 11-12.) 1In addition
to the individual mailed Notice, Notice to TPPs was al so published
in the Decenber 2004 issue of HR Magazine, the |eading and nobst
target ed busi ness publication available to reach TPPs. (Pls. Exs.
D. § 34 and D(3).) Pursuant to the Court’s COctober 18, 2004 Order

prelimnarily approving the Settlenment Agreenent, requests for
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exclusion were required to be postnmarked by January 20, 2005. As
of that date, CCS had received 23 requests for exclusion from TPPs
acting on their on behalf or on behalf of self-funded plans that
they admnister.” (Pls. Ex. E T 15.)

End- Payor Plaintiffs used published Summary Notice to reach
consuner nenbers of the End-Payor Cass, not individual nmailed
Notice. Summary Notice for consuners was published in the Sunday
suppl enments placed in 947 newspapers and in seven consuner

publications (Better Homes and Gardens, Cosnopolitan, Famly

Circle, National Enquirer, People, TV Guide and Reader’'s D gest)

with on sale dates from Decenber 1 - 5, 2004 and in Reader’s
Di gest’s February 2005 edition, which went on sale on January 1,
2005. (Pls. Exs. DY 34 and D(3).) Additional Summary Notice was
given through an informational release issued to approxinmately
4,200 press outlets throughout the country and t hrough radi o public
servi ce announcenents (“PSAs”). (Pls. Exs. D Y 40-43, D(4), and
D(5).) PSAs were distributed to 1,641 radi o stations nati onwi de on
Novenber 18, 2004. (Pls. Ex. D Y 42.) CCS also created and
mai nt ai ned a website, paxilclains.com beginning on Novenber 18,

2004. (Pls. Ex. E Y 14.) This website includes links to all of

‘As of the date of the Fairness Hearing, CCS had requested
addi tional docunmentation from certain TPPs regarding their
authority to request exclusions on behalf of self-funded pl ans t hat
they adm nister. (3/9/05 N T. at 5-17.) The requests for
excl usion requested on behalf of those self-funded plans are in
addition to the 23 requests for exclusion reported by CCS prior to
t he Fai rness Heari ng.

24



the Notice docunments and allowed consunmers to submt clains
el ectronically via on-line claim form subm ssion. (ILd.) As of
January 21, 2005, the website had received 67,670 hits. (Pls. Ex.
DT 39.) CCS also maintained a toll free nunber to respond to
inquiries by potential claimants. (Pls. Ex. EY 9.) As of January
28, 2005, CCS had received 24,532 tel ephone calls to the toll free
nunmber. As a result of those calls, 7,954 consuner Notice Packets
(itncluding witten Notice and a claimform were nmailed to consuner
menbers of the End-Payor Cass and 25 TPP Notice Packets were
mai l ed to TPP nenbers of the End-Payor Cass. (ld. 7 10.) As of
January 20, 2005, CCS had received 10 requests for exclusion from
consuners. (ILd. ¢ 15.) Todd Hilsee, of Hilsoft Notifications

believes that Notice has reached 81.9% of all Paxil users. (Pls.
Ex. DY 5.)

The individual nailed Notice and the publication Notice
provided in this case outline, in plain English, a description of
End- Payor Plaintiffs’ clains, the general terns of the Settlenent,
the proposed allocation of the Net Settlenment Fund, the rights
being released by End-Payor Cass nenbers who do not request
exclusion, and the definition of the End-Payor Cass. (Pls. Exs.
DX2), D(3), E(1) and E(2).) The Notice al so expl ai ns how End- Payor
Class nenbers can obtain nore information; inforns them of the
right to appear and be heard at the Fairness Hearing; gives the

| ocation, date and tinme of the Fairness Hearing; provides
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information on the right to object to the Settlenent and the
procedure for filing objections to the Settl enent; and expl ai ns how
Cl ass nenbers can request exclusion from the End-Payor C ass.
(ILd.) The Notice also includes the nanes and contact information
of the relevant attorneys, as well as information on filing a proof
of claim (Id.) In addition, the Notice states that End-Payor
Plaintiffs’ counsel will request 30% of the Settlenent Fund for
attorneys’ fees, in addition to reinbursenent of expenses and
paynents to class representatives. (Ld.) After review ng the
i ndi vidual mailed Notice, the publication Notice, the PSAs and t he
i nformati onal release, the Court concludes that the substance of
the Notice provided to nenbers of the End-Payor Class in this case
was adequate to satisfy the concerns of due process and t he Feder al

Rules.® In re Aetna, 2001 W 20928, at *5 (citing In re lkon

Ofice Solutions, Inc. Sec. Litig., 194 F.R D. 166, 175 (E. D. Pa.

2000) .

8Eugene Clasby has filed an objection to the Settlenent in
which he objects to the Notice on the grounds that, while the
Noti ce i nfornms consuner Cl ass nenbers of the percentage of the Net
Settlement Fund which will be allocated to the Consuner Pool, it
does not disclose the percentage of total damges which were
incurred by consuner C ass nenbers. (3/9/05 N T. at 25-26.)
Consuner C ass nenbers Frank Gganti, Lillian Rogers, Kathleen
McWhorter, WIIliam McWorter and Melissa Nolet collectively filed
an objection to the Settlenent in which they object to the Notice
on the grounds that, because it does not state the anount of
damages suffered by the O ass, they cannot nake a fair assessnent
of the adequacy of the Settlenent. The Court finds that the Notice
sufficiently apprises End-Payor C ass nenbers of the nature of the
pending litigation and of the Settlenent's general terns. These
objections to the Notice are, therefore, overrul ed.
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B. Pr esunpti on of Fairness

Rul e 23(e) of the Federal Rules of Civil Procedure requires
that the Court nust approve any settlenent of a class action and
states that the Court may only approve a settlenment “after a
heari ng and on finding that the settlenent, voluntary di sm ssal, or
conprom se is fair, reasonable, and adequate.” Fed. R Cv. P
23(e)(1). The United States Court of Appeals for the Third Crcuit
(“Third Grcuit”) has determned that courts should accord a
presunption of fairness to settlenents if the court finds that:
“(1) the negotiations occurred at arms length; (2) there was
sufficient discovery; (3) the proponents of the settlenent are
experienced insimlar litigation; and (4) only a small fraction of

the class objected.” Inre Cendant Corp. Litig., 264 F.3d 201, 232

n.18 (3d Cr. 2001) (citing In re General Mtors, 55 F. 3d at 785).

Co-Lead Counsel have provided the Court wth a Joint
Decl aration showng that the Settlenent Agreenent in this case
resulted fromintensive, arns-length negotiations between Co-Lead
Counsel and GSK whi ch took place over a period of nonths. (Joint
Decl . 1 29-30, 47-50.) The Settlenment was reached after End-Payor
Plaintiffs’ counsel engaged in years of discovery (including
di scovery conducted jointly with counsel for plaintiffs inthe Stop
& Shop action), reviewed hundreds of thousands of docunents,
followed the wunderlying patent infringenent actions, took

depositions and third party discovery, and retained and worked
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closely with an expert in analyzing issues of inpact and danages.
(Ld. 917 11, 16, 19, 37-44.) The Declaration filed by Co-Lead
Counsel also describes their prior experience in conplex class
action litigation, including antitrust litigation and simlar
phar maceutical industry antitrust class actions involving brand
name drugs. (ld. Y 63-68.) In addition, only eight objections to
the Settlenment Agreenent were filed. Accordingly, the Court wll
apply a presunption of fairness in analyzing the Settl enent.

C. The G rsh Factors

The Third G rcuit developed a nine factor test in Grsh v.
Jepson, 521 F.2d 153 (3d Cr. 1975), “which provides the analytic
structure for determ ning whether a class action settlenment is

fair, reasonable, and adequate under Rule 23(e).” In re Cendant,

264 F.3d at 231 (citation omtted). The nine factors are:

(1) The conplexity, expense, and Ilikely
duration of the litigation; (2) the reaction
of the class to the settlenent; (3) the stage
of the proceedi ngs and the anount of discovery
conpleted; (4) the risks of establishing
liability; (5) the risks of establishing
damages; (6) the risks of maintaining the

class action through the trial; (7) the
ability of the defendants to wthstand a
greater j udgment ; (8) t he range of

reasonabl eness of the settlenent fund in |ight
of the best possible recovery; and (9) the
range of reasonabl eness of the settl enent fund
to a possible recovery in light of all the
attendant risks of litigation.

Id. at 232 (quoting Grsh, 521 F.2d at 156-57).

28



1. Complexity and duration of the litigation

“This factor captures ‘the probable costs, in both time and

nmoney, of continued litigation.”” Id. at 233 (citing In re Ceneral

Mot ors, 55 F.3d at 812). An antitrust class action, such as this
one, is “arguably the nost conplex action to prosecute” as “[t]he
| egal and factual issues involved are al ways nunerous and uncertain

in outcone.” 1n re Linerboard Antitrust Litig., 296 F. Supp. 2d

568, 577 (E.D. Pa. 2003) (citations and internal quotation marks
omtted).

I n the absence of settlenent, conplex | egal and factual issues
woul d remain to be decided in this case, including certification of
the putative class, the validity of GSK' s patents relating to
Paxil, the time at which generic conpetitors would have been ready
to enter the market for paroxetine hydrochloride, the pricing of
Paxil and its generic conpetitors at various tinmes, and disputes
related to nonetary damages suffered by various subgroups of O ass
menbers. Although this litigation has been ongoing for four years,
and the parties have conpleted substantial nerits discovery, the
Court recognizes that significant costs would still result in the
absence of settlenment. At the tine the parties first inforned the
Court they had arrived at a settlement, the parties had not
concl uded nerits discovery, the Motion for Class Certification was
awaiting a supplenental hearing, the parties would |ikely have

filed dispositive notions, and this case would have required a

29



lengthy trial involving 20 or nore witnesses. G ven the enornous
anounts of noney at stake in this litigation, and the vigorous
advocacy of counsel for both parties over the |ast four years, it
can reasonably be expected that whichever party did not prevail at
trial would file post-trial notions and an appeal. Consequently,
it is reasonable to expect that this case would continue for
several nore years absent settlenent. Accordingly, the Court finds
that the conpl ex nature of the issues involved in this litigation,
conbined with the I engthy duration of this case, strongly supports

settlenment. See Inre Aetna, 2001 W. 20928, at * 6; Inre Warfarin

SodiumAntitrust Litig., 212 F.R D. 231, 254 (D. Del. 2002), aff’'d

391 F.3d 516 (3d Gr. 2004).

2. The reaction of the class

This factor “attenpts to gauge whet her nenbers of the class

support the settlenment.” 1n re Linerboard, 296 F. Supp. 2d at 577

(quoting In re WAfarin, 212 F.R D. at 254). The deadline for

filing objections to the Settlenment was February 15, 2005. Only
ei ght objections were filed. O those objections, two were filed
by TPPs and six were filed by consuners. (See Conpendi um of
(bj ections to Proposed C ass Action Settlenent.) The small nunber
of objections by TPPs is particularly relevant as “these are
sophi sticated businesses wth, in sone cases, |large potential
clains, and they could be expected to object to a settlenent they

percei ved as unfair or inadequate.” 1nre Warfarin, 212 F.R D. at
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254-55. Accordingly, the Court finds that the reaction of the End-
Payor Class weighs in favor of settlenent.

3. Stage of proceedings and anmount of discovery
conpl et ed

This factor enables the Court to “determ ne whether counsel
had an adequate appreciation of the nerits of the case before

negoti ating.” In re Cendant, 264 F.3d at 235 (quoting In re

Ceneral Motors, 55 F.3d at 813). As described above, this

settlement was reached after nore than four years of litigation

i ncludi ng substantial class and nerits discovery, and anal ysis of
t he underlying patent infringenment | awsuits. End-Payor Plaintiffs’
counsel reviewed hundreds of thousands of pages of docunents,
wor ked closely with an expert on econom c issues, consulted with
counsel in the patent infringenent |awsuits, engaged in third party
di scovery of the generic pharmaceutical manufacturers, and took
deposi tions. (Joint Decl. 91 19-23, 25, 36-45.) Moreover, the
Settlement Agreenment was reached after nonths of arnms-Ilength
negoti ati ons with counsel for GSK. The Court concl udes, therefore,
that the parties had “an adequate appreciation of the nerits” of
this case at the tine they negotiated the settlenent. In re
Cendant, 264 F.3d at 235 (citation omtted). Accordingly, the
Court finds that this factor strongly supports settl enent.

4. Ri sks of establishing liability

This factor enables the Court to exam ne “‘what the potenti al

rewards (or downside) of Ilitigation mght have been had class
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counsel decided to litigate the clains rather than settle them'”

In re Cendant, 264 F.3d at 237 (quoting In re General Mtors, 55

F.3d at 814). “When considering this factor, the court should
avoid conducting amni-trial. Rather the court may ‘ gi ve credence
to the estimation of the probability of success proffered by class
counsel, who are experienced with the underlying case, and the
possi bl e def enses which nmay be raised to their causes of action.’”

In re Aetna, 2001 WL 20928, at *9 (quoting In re lkon, 194 F.R D

at 181).

Co- Lead Counsel recogni ze that GSK has asserted several strong
defenses to their theories of liability in this case. Plaintiffs
have alleged that GSK violated the antitrust [aws by engaging in
patent litigation against generic manufacturers of paroxetine
hydrochloride in order to prevent or delay their entry into the
mar ket, thereby violating the antitrust laws. GSK, however, cl ains

that its actions are protected by the Noerr-Pennington doctrine,

pursuant to which the Suprene Court recogni zed that the Sherman
Antitrust Act does not restrain “attenpts to i nfluence the passage

or enforcenment of |aws.” Eastern R R Presidents Conference V.

Noerr WMbtor Freight, Inc., 365 U S 127, 135-36 (1961); see also

United M ne Wirkers of Am v. Pennington, 381 U S. 657, 670 (1965)

(“Noerr shields from the Sherman Act a concerted effort to
influence public officials regardless of intent of purpose.”)

(underscore added). In Cal. Mdtor Transp. Co. v. Trucking Unltd.,
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404 U.S. 508 (1972), the Suprene Court extended the Noerr-
Penni ngton doctrine to the right to access the courts, but noted
that the filing of shamlitigation would not be immune from suit
under the Sherman Act. |1d. at 510-11 (citing Noerr, 365 U S. at
144) . In order to prevail on their claim that GSK s patent
infringenment suits constituted shamlitigation, Plaintiffs would
have to denonstrate that GSK's actions were both “objectively

basel ess” and “an attenpt to interfere directly with the busi ness

rel ati onships of a conpetitor.” Prof. Real Estate Investors, Inc.
V. Colunbia Picture Indus., Inc., 508 US. 49, 60-61 (1993)
(citations omtted). Co- Lead Counsel recognize that they face

significant hurdles in denonstrating that GSK s actions were
“objectively baseless.” | ndeed, Judge Posner, who ruled in

Sm t hKli ne Beecham Corp. v. Apotex Corp., 247 F. Supp. 1011 (N. D

[1'l1. 2003), that Apotex did not infringe on the ‘723 Patent, stated

in Asahi dass Co. v. Pentech Pharm, Inc., 289 F. Supp. 2d 986

(N.D. Ill. 2003) (Posner, J.), that “[w] hether or not Pentech
infringed patent 723 or other patents held by d axo, including
patents on anhydrous forns of the paroxetine nolecule, 1is
uncertain, but there is nothing to suggest that the claim of
infringenment was frivolous.” 1d. at 992.

Plaintiffs have also alleged that GSK defrauded the PTOw th
respect toits patents relating to Paxil in order to nonopolize the

mar ket for paroxetine hydrochloride. In order to prove fraud on
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the PTO Plaintiffs nmust establish that GSK obtained its patents
related to Paxil by “nmeans of either a fraudul ent m srepresentation
or a fraudul ent om ssion;” that GSK had a “clear intent to deceive
t he exam ner and t hereby cause the PTOto grant an invalid patent;”
and “that the patent would not have issued but for the

m srepresentation or omssion.” Nobel pharnma  AB v. | nplant

| nnovations, lInc., 141 F.3d 1059, 1070-71 (Fed. GCr. 1998).

Plaintiffs would face an el evated burden of proof with respect to
this theory of liability, as such clains nust be “based on
i ndependent and cl ear evi dence of deceptive intent together with a

clear showing of reliance.” Uwead Sys. v. Lex Conputer & Mym

Corp., 351 F.3d 1139, 1144 (Fed. Cir. 2003) (citing Nobel pharma

141 F. 3d at 1070-71). Plaintiffs have represented, in connection
with the Court’s consideration of the Settlenent Agreenent, that
the fraud on the PTO theory has been asserted in sone of the
under | yi ng patent infringement |awsuits and that the theory has not
prevailed in any of those actions. Consequently, Plaintiffs
recogni ze that they mght not prevail on the fraud on the PTO
theory in this case. In addition, Plaintiffs would have to

overcone a Noerr-Pennington defense to their claim that GSK' s

pat ent applications were fraudul ent. Plaintiffs anticipate that
they would face simlarly difficult issues of proof wwth respect to
their clains that GSK defrauded the FDA with respect to its

listings of GSK' s patents and that GSK expanded and entrenched its
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unl awf ul nonopoly on the market for paroxetine hydrochl oride by
engagi ng in unfair marketing and pronotional practices. For these
reasons, the Court finds that Plaintiffs would face considerable
risks in connection with their various theories of liability.
Accordingly, the Court finds that the risks of establishing
l[iability favor settlenment.

5. Ri sks of establishi ng damages

“Like the fourth factor, ‘thisinquiry attenpts to neasure the

expected value of litigating the action rather than settling it at

the current tine.”” In re Cendant, 264 F.3d at 238 (quoting In re

General Mdtors, 55 F.3d at 816). In making this inquiry, the Court

considers the “potential damage award if the case were taken to
trial against the benefits of imediate settlenent.” In re

Warfarin, 212 F.R D. at 256 (citing In re Prudential, 148 F.3d at

319). Plaintiffs’ analysis of damages in this case is conpl ex, and
rests primarily on the reports of their expert witness, Dr. French.
He estimates damages to all nenbers of the End-Payor Cass as
bet ween $466.6 and $693.5 mllion, depending on when generic
manuf act urers of paroxetine hydrochl oride would have been able to
enter the market but for GSK's actions. (French Aff., 1/31/05, ¢
39.) Dr. French's trial testinony would likely be chall enged on
Daubert or other grounds, thereby subjecting Plaintiffs to the risk
that their expert would be rejected by the Court pursuant to

Federal Rule of Evidence 104(a), or by the jury in assessing
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credibility. In re Aetna, 2001 W 20928, at *10. Moreover,

Plaintiffs acknow edge that Defendant has raised strong argunents
in opposition to their theory of damages, including challenges to
t he nmet hodol ogy used by Dr. French to establish class w de inpact
and damages. Proof of damages at trial would undoubtedly result in
a ““battle of the experts,” with each side presenting its figures
tothe jury and with no guarantee whomthe jury would believe.”” In

re Cendant, 264 F.3d at 239. For these reasons, the Court

concl udes that the risks of establishing danages weigh in favor of
settl enent.

6. Ri sks of maintaining class action status through
trial

This factor allows the Court to weigh the possibility that, if
a class were certified for trial in this case, it could be
decertified prior to trial. Federal Rule of Gvil Procedure 23(a)
provides that “a district court may decertify or nodify a class at
any time during the litigationif it proves to be unnmanageabl e, and
proceeding to trial would always entail the risk, even if slight,

of decertification.” 1n re Cendant, 264 F.3d at 239 (citations

omtted). In this case, Plaintiffs have all eged several theories
of liability under federal and state antitrust | aws, state consuner
protection laws, and state comon | aw. GSK has vigorously
contested class certification throughout the pendency of this
action. If this case were to proceed to trial, the variations in

the state | aws under which Plaintiffs’ state |l aw cl ai nr8 have been

36



brought woul d create significant issues with respect to typicality
and adequacy of representation and the predom nance of i ndivi dual
issues in connection wth the Mtion for Cass Certification.
Moreover, if the class were certified, it could be decertified at
any time later in the litigation as a result of the difficulties
presented by the need to apply so many different states’ |aws. See
Warfarin, 212 F.R D. at 256 (“The risk of decertification appears
to be significant in the case at bar because of the potential
difficulty of managing a nationwi de class action under multiple
statelaws . . . . Oher courts, including the Third Grcuit, have
rai sed concerns about maintaining nationw de class actions under
mul tiple state | aws such as this.”). Accordingly, the Court finds
that this factor strongly supports settl enent.

7. Ability to withstand greater judgnent

This factor “is concerned with whether the defendants could
wi thstand a judgnent for an amount significantly greater than the

Settlenent.” In re Cendant, 264 F. 3d at 240. There i s no evi dence

inthe record with regard to this factor. Consequently, the Court
finds that this factor does not favor or disfavor settl enent.

8. Range of reasonabl eness

The eight and ninth Grsh factors “ask whether the settl enent
is reasonable in |light of the best possible recovery and the risks

the parties would face if the case went to trial.” 1n re Aetna,

2001 W 20928, at *11 (citing In re Prudential, 148 F.3d at 322).
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In making this assessnent, the Court conpares “‘the present val ue
of the damages plaintiffs would likely recover if successful,
appropriately discounted for the risk of not prevailing’” wth

““the amobunt of the proposed settlenent.’”” 1n re General Mtors,

55 F. 3d at 806 (quoting Manual for Conplex Litigation 2d § 30. 44,

at 252). The damages estimates should “generate a range of
reasonabl eness (based on size of the proposed award and the
uncertainty inherent in these estimates) within which a district

court approving (or rejecting) a settlenent will not be set aside.”

ld. (citation omtted). “The primary touchstone of this inquiryis
t he econom ¢ val uation of the proposed settlenent.” 1d. The Court
must, in making this assessnent, recognize that “settlenent

represents a conprom se i n which the hi ghest hopes for recovery are
yi el ded i n exchange for certainty and resol uti on and guard agai nst
demandi ng too |l arge a settl enent based on the [Clourt’s own vi ew of

the nerits of the litigation.” 1nre Aetna, 2001 W 20928, at * 11

(citing Inre General Mdtors, 55 F.3d at 806).

As discussed above, Dr. French has estimated a range of
damages to t he End- Payor Cl ass dependi ng on when generi c paroxetine
hydrochl oride entered the market. (French Aff. 99 10, 23.) In
cal cul ati ng damages, Dr. French used a “shift-back” nmet hodol ogy, in
whi ch he shifted back in tinme the allocation of the prescription
mar ket between Paxil, Paxil CR (also sold by GSK) and generic

paroxetine hydrochloride, and the difference in cost between
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generi c paroxeti ne hydrochl ori de and nane brand Paxi| and Paxil CR
(Ld. 1 23-37.) Dr. French cal cul ated damages for these three
scenarios as follows: $466,587,000 in danmages assum ng generic
entry beginning in My 2001; $568,661,000 in danages assum ng
generic entry beginning in Septenber 2000; and $693,538,000 in
damages assuming generic entry in Septenber 1999. (French Aff.
Summary of Damages.) The Settlenment Fund is $65 mllion, or
bet ween 9. 3% and 13. 9% of damages. This percentage i s consistent
wi th those approved i n other conpl ex class action cases. Seelnre

VWarfarin, 212 F.RD. at 257; In re Cendant, 264 F.3d at 241

Taking all of the risks of litigation into consideration, as well
as the total anmount of the Settlenment Fund and the percentage of
total danages represented by the Settlenment Fund, the Court finds

that this Settlenent is within the range of reasonabl eness.?®

°Dr. Janmes Ceha has objected to the Settlenment on the grounds
that it is inadequate because it does not provide that consuners
receive reinbursenent for their entire out of pocket costs for
Paxil and interest on those costs. The Court has considered his
objection, and Dr. Geha’s Response to GSK's Reply to his objection,
but finds that, taking all of the risks of litigation into
consi derati on, this settlenent is wthin the range of
reasonabl eness even though all consuners may not receive, in
settlenment, reinbursenent of their entire out of pocket costs of
purchasing Paxil, including interest from the date of purchase.
Accordingly, Dr. Geha' s objection is overrul ed.

39



In summary, the Court finds that the mgjority of the Grsh
factors weigh in favor of settlenent and concludes that the
Settlenment in this case is fair, reasonabl e and adequate. °

D. Fai rness of the Distribution Plan

In addition to analyzing the terns of the Settl enment Agreenent
with GSK, the Court nust also determne the fairness of the
Corrected Distribution Plan. “Approval of a plan of allocation of
a settlenent fund in a class action is ‘governed by the sane
standards of review applicable to approval of the settlenent as a
whole: the distribution plan nust be fair, reasonable and

adequate.’” Inre lkon, 194 F.R D. at 184 (quoting In re Conputron

Software Inc., 6 F. Supp. 2d 313, 321 (D.N. J. 1998)).

As di scussed above, the Corrected Distribution Plan allocates
27.5% of the Net Settlenent Fund to the Consunmer Pool and 72.5% of
the Net Settlement Fund to the TPP Pool. (Corrected Distribution
Plan at 1.) End-Payor Plaintiffs seek an award of attorneys fees

and expenses in the amount of $19.5 mllion; reinbursenment of

Dr. Geha and Gary and Rhonda Marcus have al so objected to the
Settlenment on the grounds that it does not include injunctive
relief. As generic paroxetine hydrochl oride has been available to
End- Payor C ass nenbers for nore than eighteen nonths as of the
date of this Menorandum the Court finds that injunctive relief
woul d provide no additional benefit. The objections filed by Dr.
Geha and by Gary and Rhonda Marcus are, accordingly, overruled with
respect to this issue. bjections to the Settlement were also
filed by Gmenette Lee and Raul Antonio R ojas. However, although
both Ms. Lee and M. Ri ojas have indicated that they object to the
Settlenment, they have not stated any specific reasons for their
obj ections. The objections filed by Ms. Lee and M. Riojas are,
t herefore, overrul ed.
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expenses in the amount of $546, 480.79; incentive awards to each of
the five nanmed Plaintiffs who are consuners in the amount of
$2,500; and incentive awards to each of the two naned Plaintiffs
who are TPPs in the anmpbunt of $5,000.* This |leaves a total of
$44,931,019.21 for distribution to the End-Payor Cl ass.
Consequent |y, pur suant to End-Payor Plaintiffs’ Corrected
Distribution Plan, $12,356,030.28 will be available to pay the
adm nistrative costs and clains for consuner C ass nenbers and
$32,574,988.93 will be available to pay the adnmi nistrative costs
and clainms for TTP class nenbers. The Corrected Plan of
Di stribution al so provides that if any undi stributed noney remains
in either the Consumer Pool or the TPP Pool after all approved
cl ai mrs have been paid, Co-Lead Counsel will apply to the Court for
an order directing appropriate distribution of the renmaining funds.
(ld. T 19.)

Several class nenbers, both consuners and TPPs, have obj ected
to the fairness of the proposed allocation of the Net Settlenent
Fund bet ween t he Consuner Pool and the TPP Pool. Objections to the
proposed al |l ocati on were nmade by consuners Frank G ganti, Lillian
Rogers, Kathleen McWorter, WIIliam McWorter, and Melissa Nol et

(who collectively filed one objection, the “Gganti QObjectors”);

1The consuner naned Plaintiffs are Robert Nichols, Betty Holt,
Dorothy L. Tym nski-Porter, Terry Kirchoff, John Kelly and Qivia
Haeber ger. The TTP naned Plaintiffs are the United Food and
Commercial Wrkers Unions and Enployers M dwest Health Benefits
Fund and the County of Suffolk, New York.
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Dr. Janes CGeha; Gary and Rhonda Marcus; and Eugene O asby. TPPs
Blue Cross Blue Shield of Florida, Blue Cross and Blue Shield of
Kansas City, Blue Cross and Bl ue Shield of M chigan, Blue Cross and
Blue Shield of Alabama, Prenmera Blue Cross, Blue Shield of
California, Blue Cross and Blue Shield of North Carolina, and
Vel |l Point, Inc. (collectively the “Blue Cross Plans”) jointly filed
an objection to the proposed allocation, as did TPP Community
Car ePl us.

The G ganti Qbjectors maintain that the allocation shoul d not
be approved by the Court because there is a conflict of interest
bet ween the consuner and TPP nmenbers of the End-Payor Class with
respect to allocation. They contend that the allocation is not
reasonabl e because consuners and TPPs were not represented by
separate counsel wth respect to the allocation. End- Payor
Plaintiffs counsel, however, arrived at the all ocation percentages
after first asking the Court to appoint separate counsel to
represent the interests of each of these groups of C ass nenbers.
On Decenber 2, 2003, at the request of Plaintiffs, the Court
anmended the Case Managenent Order to designate the law firns of
Hof f man & Edel son and Heins MIls to represent consuners and the
law firms of Goodki nd Labat on and Gustafson 3 uek to represent TPPs
in connection with the allocation of funds between consuners and
third-party payors in the context of settlenent. (Joint Decl. of

Hollis Sal zman, Karla d uek, Brian WIllianms, and Mark Edel son | 6.)
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Begi nning in July, 2004, these firns becane i nvol ved i n structuring
the allocation of the settlenment for their respective groups and
made recommendations to Co-Lead Counsel. (Ld. T 8.) These
attorneys worked closely with Co-Lead Counsel and with Dr. French
instructuring the allocation. (l1d. 7Y 9-13.) They concl uded t hat
TPPs spent far in excess of consuners for Paxil prescriptions.
(Id. ¥ 14.) They also determned that TPPs, who are institutions
Wi th greater aggregate clainms than consuners, were nore likely to
submt proofs of claim than individual consuners. (ILd. ¢ 15.)
Consequently, they expected that proofs of claimfiled by TPPs,
both singularly and in the aggregate, would be significantly |arger
than the proofs of claimfiled by consuners. (ld. Y 16.) |In order
to protect consuner clains from being overwhel ned by TPP cl ai ns,
they concluded that 27.5% of the Net Settlenent Fund should be
reserved for paying the admnistrative costs and clains of
consuners and that the remaining 72.5% of the Net Settlenent Fund
woul d be used to pay the adm nistrative costs and cl ai ns of the TPP
Cl ass nenbers. (ld. § 17.) The Court finds that the interests of
the consunmer and TPP nenbers of the End-Payor Cass were ably
represented by the counsel appointed to represent themw th respect
to allocation and the objection filed by the Gganti Objectors is
hereby overruled wth respect to this issue.

Gary and Rhonda Marcus and Eugene C asby object to the

all ocation of the Net Settl enment Fund between consuners and TPPs.
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The Marcuses object to the allocation of 72.5% of the Net
Settlenment Fund to TPPs as too great. They maintain that reserving
a mpjority of the Net Settlenent Fund for TPPs deprives consuners
of arealistic opportunity to recover full paynment of their clains.
Eugene C asby al so objects to the allocation of 72.5% of the Net
Settlenment Fund to the TPPs because consuners suffered the majority
of nonetary damages as a result of GSK s actions. M. d ashy
recommends that the majority of the Net Settl enent Fund be reserved
for consuners. *?

End- Payor Plaintiffs maintain that the proposed all ocation of
the Net Settlenment Fund between consunmers and TPPs is fair and
reasonabl e. They have submtted evidence that the TPPs were
responsi bl e for payi ng approxi mately two-thirds of the total anmount
spent on Paxil during the danages period. (French Aff. Summary of
Damages.) They have al so submtted evidence that TPPs are nore
likely to submt proofs of claim than consuners, and that their
proofs of claimwould be significantly larger than those filed by
consumers. Co- Lead Counsel have also brought to the Court’s
attention the allocations approved in other, simlar, brand nane

phar maceutical antitrust class actions. The In re Warfarin court

approved a plan of allocation which reserved 18% of the net

2The Blue Cross Plans initially objected to the Corrected
Distribution Plan on the grounds that it reserved too great a
percentage of the Net Settlenent Fund for paynment of consuner
clainms. The Blue Cross Pl ans have wi t hdrawn t hat objection. (Blue
Cross Plans’ Reply Brief at 1.)
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settlenment fund for consuners and allowed them to share in the
remai ning 82% on a pro rata basis with the TPP claimants. In re
Warfarin, 212 F.R D. at 258. The Third Grcuit agreed with the
district court that the allocation did not favor TPPs at the
expense of consuners, and noted that, because of this allocation,
consuners who filed clains would receive “100% of their Recognized
Loss, while TPP's wll receive only approximately 35.6% of their

Recogni zed Loss.” In re Warfarin, 391 F.3d at 539.

The Court finds that the allocation of the Net Settl enent Fund
bet ween t he Consuner Pool and TPP Pool was agreed upon by counsel
appointed to represent the interests of consuners and TPPs only
af ter extensive negotiations and consultationwith Dr. French. The
Court further finds that the fairness and reasonabl eness of the
allocation of the Net Settlenent Fund is adequately supported by
the evidence before the Court in connection with this Mtion
Eugene Cl asby’s and Gary and Rhonda Marcuses’ objections to the
al l ocation of the Net Settl enment Fund between t he Consuner Pool and
the TPP Pool are, therefore, overrul ed.

The Marcuses al so object to the Corrected Distribution Plan on
the grounds that it does not provide for the disposition of
undi stri buted funds, instead all owi ng counsel to apply to the Court
in the event that undistributed funds remain in either the Consuner
or TPP Pool after distribution. The Blue Cross Plans and Conmunity

CarePlus also object to the Corrected Distribution Plan on this
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basi s. They have asked the Court to anmend the Corrected
Distribution Plan to require that any undistributed funds from
either the TPP or Consumer Pool be distributed to clainmnts from
t he ot her Pool until those cl aims have been paid in full. Dr. Geha
al so objected to the Corrected Plan of Distribution on the grounds
that it does not provide for undistributed funds. He recomrends
that any undistributed funds be given to charity.

Co- Lead Counsel have submtted a proposed anendnment to the
Corrected Distribution Plan to resolve the objections concerning
the treatnment of wundistributed funds. They propose that the

Corrected Plan of Distribution be anmended to include the foll ow ng

| anguage:
If, after the <clains admnistrator has
cal cul ated all approved Consunmer clainms up to
t he maxi num anount, noney would still remain
in the GConsumer Pool, any such renaining

anount shall be paid into the TPP Pool for
distribution to TPP approved clainmants, so
long as there is insufficient noney in the TPP
Pool to pay all TPP clains up to the maxi num
anmount .

Simlarly, i f, after t he cl ai s
adm ni strator has cal cul ated all approved TPP
claims up to the maxi mum anmount, noney woul d
still remain in the TPP Pool, any such
remai ning amount shall be paid into the
Consumer Pool for distribution to Consuner
claimants, so long as there is insufficient
nmoney in the Consuner Pool to pay all Consuner
clains up to the maxi num anount .

|f, after all approved clains have been
calculated to the nmaxi num anmount, noneys
remain in either the Consumer Pool or TPP
Pool , the remaining anounts in either or both
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Pool s shall be distributed as appropriate and

as ordered by the Court following on [sic]

application by Plaintiffs Lead Counsel.
(Pl's. Supp. Mem at 9-10.) Co-Lead Counsel nmaintain that, under
t he proposed anendnent, any residual could be efficiently used to
benefit nenbers of the End-Payor Class without the need for an
expensi ve second distribution. (ld.) The Blue Cross Plans have
indicated to the Court that this new | anguage woul d resol ve their
objection. (Blue Cross Plans Reply at 2.) The Court finds that Co-
Lead Counsel’s proposed anmendnent to the Corrected Distribution
Plan with respect to the treatnent of residual funds adequately
resol ves the objections of the Blue Cross Pl ans, Community CarePl us
and Gary and Rhonda Marcus with respect to this issue and the
Corrected Distribution Plan shall be amended accordingly. The
obj ections of the Blue Cross Plans, Conmmunity Care Plus and Gary
and Rhonda Marcus as to the treatnment of residual funds in the
Corrected Plan of Distribution are, therefore, sustained. Dr.
CGCeha's objection to the treatnent of residuals, in which he
suggests that any residual be donated to charity rather than paid
to nenbers of the End-Payor C ass who have not been paid 100% of
t heir damages, is overrul ed.

The Court concludes that the allocation of the Net Settl enent

Fund into two pools accurately reflects the differences in the
anounts spent by consuners and TPPs to purchase Paxil and the

differences in the nunber and size of their anticipated clains.
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Mor eover, Co-Lead Counsels’ anmendnent to the Corrected Plan of
Distribution will ensure that any residual in either Pool wll be
distributed to End-Payor C ass nenbers who have not received the
maxi mum paynment of their damages while mnimzing additional
adm ni strative costs. The Court finds, accordingly, that the
Corrected Plan of Distribution, as anended i n accordance with End-
Payor Plaintiffs’ Supplenental Menorandum is fair and reasonabl e.

[11. MOTION FOR APPROVAL OF APPLI CATION FOR ATTORNEYS FEES AND
CCSTS

End- Payor Plaintiffs seek an award of attorneys’ fees in the
amount of 30%of the $65 million Settlenent Fund, reinbursenment of
expenses i n the anount of $546, 480.79, and incentive awards to each
consuner named Plaintiff in the amount of $2,500 and to each TPP
named Plaintiff in the amount of $5, 000.

A. Att orneys’ Fees

“District courts approving class action settlenments nust
thoroughly review fee petitions for fairness. Al t hough the
ultimate decision as to the proper anount of attorneys' fees rests
in the sound discretion of the court, the court nust set forth its

reasoning clearly.” In re Aetna, 2001 W 20928, at *13 (citations

omtted). Courts typically use one of two nethods for assessing
attorneys’ fees, either the percentage of recovery nmethod or the

| odestar nethod. Inre Rite Aid Corp. Securities Litig., 396 F. 3d

294, 300 (3d Cr. 2005). The Court will utilize the percentage of

recovery nmethod in this case as it is “generally favored i n common
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fund cases because it allows courts to award fees fromthe fund ‘in
a manner that rewards counsel for success and penalizes it for

failure.”” 1d. (quoting In re Prudential, 148 F. 3d at 333). Wen

a district court uses the percentage of recovery nethod, it “first
cal cul ates the percentage of the total recovery that the proposal
would allocate to attorneys fees by dividing the amount of the
requested fee by the total anmount paid out by the defendant; it
then inquires whether that percentage is appropriate based on the

circunstances of the case.” In re Cendant, 264 F.3d at 256

(footnote omtted) (citing In re Cendant Corp. PRIDES Litig., 243

F.3d 722, 733-35 (3d Cir. 2001)). The Third Crcuit has directed
the district courts to use the followng seven factors in
determning whether a percentage of recovery fee award is
r easonabl e:

(1) the size of the fund created and the

nunber of persons benefitted;

(2) the presence or absence of substanti al

objections by nenbers of the class to the
settlenent terns and/or the fees requested by

counsel

(3) the skill and efficiency of the attorneys
i nvol ved;

(4) the conplexity and duration of the
litigation;

(5) the risk of nonpaynent;

(6) the anpbunt of tinme devoted to the case by
plaintiffs' counsel; and

(7) the awards in simlar cases.

Gunter v. Ridgewood Energy Corp., 223 F.3d 190, 195 n.1 (3d Cr.

2000); see also In re Rite Aid, 396 F.3d at 301. Although the

district courts should “engage in robust assessnents of the fee
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awar d reasonabl eness factors when evaluating a fee request,” these

factors are not to be applied in a fornulaic way. Inre Rite Ad,

396 F.3d at 301-02.

1. The size of the fund and nunber of persons
benefitted

End- Payor Pl aintiffs’ counsel have obtai ned a substanti al cash
settlement of $65 nmillion, plus interest, on behalf of the
Settlenment Class. The End-Payor Cl ass benefitted by the Settl enent
i ncl udes t housands of TPPs and hundreds of thousands of consuners.
Furthernore, as discussed above, the Settlenent Fund conprises
bet ween 9. 3% and 13. 9% of total danmages. The Court finds that this
factor favors the reasonabl eness of the percentage of recovery
requested by End-Payor Plaintiffs’ counsel as a fee in this case.

2. bj ecti ons

There have been only six substantive objections to the
settlenment inthis case, and only three of those objections nention
t he fee request ed by End- Payor Plaintiffs counsel, even though t he
Notice clearly disclosed that counsel would request 30% of the
Settlement Fund as a fee. This is an extrenely |ow |evel of
obj ections considering that individual notice was mailed to 37,671
TPPs and considering the effort which was made to ensure that
consuner Cl ass nenbers were exposed to publication notice through
publication in national nagazines, press releases, PSAs and the

websi t e.
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The Court finds that the extrenely small nunber of objections
to the Settlenent, and the even snall er nunber of objections to the
requested fee, weigh in favor of approval of the requested fee in

this case. See Inre Rte Aid, 396 F.3d at 305 (finding that the

“District Court did not abuse its discretion in finding the absence
of substantial objections by class nenbers to the fee requests
wei ghed in favor of approving the fee request” where obj ections had
been filed by only two of 300,000 class nenbers who had received

mai |l ed notice); see alsolnre Linerboard Antitrust Litig., MDL No.

1261, 2004 W 1221350, at *5 (E.D. Pa. June 2, 2004) (“The absence
of objections supports approval of the Fee Petition.”) (citing In

re Cell Pathways, Inc. Sec. Litig., Il, Cv.A No. 01-cv-1189, 2002

US Dst. LEXIS 18359, at *24 (E.D. Pa. Sept. 23, 2002)); In re
Aet na, 2001 WL 20928, at *15 (noting that “the C ass Menbers’ s vi ew
of the attorneys’ performance, inferred fromthe | ack of objections
to the fee petition, supports the fee award”).

bjections to the fee requested by End-Payor Plaintiffs’
counsel were made by Dr. CGeha, Gary and Rhonda Marcus, and the
G ganti bj ectors. Dr. Geha and the Marcuses object to the fee
request because the Settl enent Agreenent all ows counsel to be paid
before the allocation to class nenbers has been conpleted and
because the fee requested is too high. Dr. Geha and the Marcuses
object to the paynent of fees before the paynent of clainms on the

grounds that once End-Payor Plaintiffs’ counsel have been paid,
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they will have no incentive to see the case through to the end.
There i s no evidence before the Court which woul d support a finding
that, after four years of litigation, Plaintiffs’ counsel would
si npl y abandon the End-Payor Cass. Dr. CGeha’s and the Marcuses’
objections to the percentage of the Settlenent Fund requested as
attorneys’ fees do not take into consideration any of the Gunter
factors which the Court nust consider in analyzing a fee request.
Accordingly, Dr. Geha's and the Marcuses’ objections to the fee
request are overrul ed.

The Gganti (Objectors contend that 30% is too high a
percentage of the Settlenment Fund to be a reasonabl e attorneys’ fee
in this case. They maintain that the percentage of recovery
allocated to attorneys’ fees should not be nore than 24. 3% which
is the nean fee percentage found in Logan, Mshman & Moore,

Attorney’'s Fees in Cass Action Settlenents: An Enpirical Study,

NYU Center for Law & Busi ness Wrking Paper Series, 9/24/03. The
Court finds that reducing the percentage of recovery awarded as a
fee in this case to a nean fee percentage derived fromother cases
w t hout consideration of the Gunter factors, as recommended by the
G ganti objectors, wuld require the Court to wutilize an

i mperm ssibly fornul ai c approach. See Inre Rite Aid, 396 F. 3d at

303 (“We have generally cautioned against overly fornulaic
approaches in assessing and determning the anmunts and

reasonabl eness of attorneys’ fees.”) (citation omtted); In re
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Cendant Corp. PRIDES Litig., 243 F.3d at 736 (“[A] district court

may not rely on a fornul ai c application of the appropriate range in
awar di ng fees but nust consider the relevant circunstances of the
particul ar case.”). Consequently, the Gganti Qbjectors’ objection
to the percentage of recovery attorneys’ fee requested in this case
is overruled. After considering these objections, the Court finds
that this factor favors the reasonabl eness of the percentage of
recovery requested by End-Payor Plaintiffs’ counsel as a fee in
this case.

3. The skill and efficiency of Plaintiffs’' counsel

The skill and efficiency of End-Payor Plaintiffs’ counsel also
wei ghs in favor of the requested percentage of recovery fee award
“as neasured by the quality of the result achieved, the
difficulties faced, the speed and efficiency of the recovery, the
st andi ng, experience and expertise of the counsel, the skill and
professionalism with which counsel prosecuted the case and the

performance and quality of opposing counsel.” In re Ikon, 194

F.RD. at 194 (citation omtted). End-Payor Plaintiffs counsel are
hi ghly experienced in conplex antitrust class action litigation as
evidenced by the attorney biographies filed with the Court.
(Hazard Decl. 1 24., Pls. Mot. For Award of Attorney Fees Vol. 2.)
They have obtained a significant settlenent for the C ass despite
the complexity and difficulties of this case. Defense counsel are

al so very experienced in conplex class action antitrust litigation

53



and di splayed great skill in defending this suit. The Court finds
that this factor favors approval of the percentage of recovery
requested as a fee in this case.

4. Compl exity and duration of the litigation and risk
of non- paynent

This litigation presented enornously conpl ex | egal and fact ual
issues. In light of GSK' s strong defenses to Plaintiffs’ theories
of liability, and the possibility that this case could not be
mai nt ai ned as a class action through trial, the risk of non-paynent
has been high throughout this litigation. |In addition, this case
has been ongoing for nore than four years, during which tinme End-
Payor Plaintiffs counsel have participated in extensive notion
practice and both class certification and nerits discovery. The
Court finds, therefore, that these factors weigh in favor of the
per cent age of recovery requested as a fee by End-Payor Plaintiffs’
counsel

5. The anpbunt of tine devoted to this case

End- Payor Plaintiffs’ counsel have devoted nore than 17,000
hours of work on this litigation over the past four years,
excluding time spent preparing for the Fairness Hearing after
February 1, 2005. (Joint Decl. ¥ 59.) The current | odestar val ue
of that time, calculated using the actual billing rates for each
attorney rather than a blended rate, is $6, 182, 200. The Court
finds that this factor weighs in favor of the percentage of

recovery requested as a fee in this case.
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6. Awards in simlar cases

This factor requires the Court to conpare the percentage of
recovery requested as a fee in this case agai nst the percentage of
recovery awarded as a fee in other common fund cases in which the
per cent age of recovery nethod, rather than the | odestar nethod, was

used. In re Cendant Corp. PRIDES Litig., 243 F.3d at 737. In |

re Rite Aid, the Third Circuit noted three studi es which found t hat

fee awards of approximately 30% of the common fund were not

unusual . In re Rite Ad, 396 F.3d at 303 (“[Qne study of

securities class action settlenments over $10 million . . . found an
average percentage fee recovery of 31% a second study by the
Federal Judicial Center of all class actions resolved or settled
over a four-year period . . . found a nedi an percentage recovery
range of 27-30% and a third study of class action settlenents
bet ween $100 million and $200 million . . . found recoveries in the
25-30% range were ‘fairly standard.’”) (citation omtted).
Moreover, attorneys fee awards of approximately 30% of the comon
fund have been approved by judges in this judicial district in the

foll ow ng cases: In re Linerboard, 2004 W 1221350, at *1

(approving attorney’s fee award of 30% of a settlenment fund of

approxi mately $200, 000,000); In re ATI Techs., Inc. Sec. Litig.,

Civ.A No. 01-2541, 2003 U.S. Dist. LEXIS 7062 (E.D. Pa. Apr. 28,
2003) (approving attorney’'s fee award of 30% of a settlenent fund

of $8,000,000); In re Aetna, 2001 W 20928, at *16 (approving
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attorney’s fee award of 30%of net settlenent fund of $81, 000, 000).
The United State Court of Appeals for the Ninth Grcuit (the
“Ninth Crcuit”) has surveyed percentage based attorney’'s fee

awards in common fund cases. See Vizcaino v. Mcrosoft Corp., 290

F.3d 1043 (9th Cr. 2002) (surveying percentage of recovery
attorney’ s fees awarded between 1996 and 2001 in cases with common
funds of $50-200 million). The Vizcaino survey exan ned percent age
based fee awards ranging from 2.8% to 40% Id. at 1052-54.
Attorneys’ fees of 30% of the common fund were awarded in four of
thirty-four cases studied by the Ninth Crcuit.*® 1d. Percentage
based fees of 25-40% were awarded in seventeen of the thirty-four
cases surveyed. Id. Indeed, the Vizcaino court affirnmed a fee
award of 28%of a common fund of approxi mately $97, 000, 000. |d. at
1052.

Since Vizcaino, courts have awarded attorneys’ fees anounting
to between 25% and 35% of the common fund in the follow ng cases:

In re Buspirone Antitrust Litig., C v.A No. 01-MD 1410 (S.D.N.Y.

Apr. 11, 2003) (awarding 33.3% of a $220 mllion dollar fund); In

re Cardizem CD Antitrust Litig., Cv.A No. 99-MD 1278 (E.D. M ch.

B3Those cases are In re Inform x Corp. Sec. Litig., G v.A No.
97-1289 (N.D. Cal. Nov. 23, 1999); Kurzweil v. Philip Mrris Co.,
Cv.A Nos. 94 Cv. 2373(MBM, 94 Civ. 2546(BMB), 1999 W. 1076105
(S.-D.N. Y. Nov. 30, 1999); In re Commercial Explosives Antitrust
Litig., MDL No. 1093 (D. Utah Dec. 29, 1998); and In re Nat’
Health Laboratories Sec. Litig., Cv.A Nos. 92-1949, 93-1694 (S.D.
Cal . Aug. 15, 1995). See Vizcaino, 290 F.3d at 1052-53 (collecting
cases).
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Nov. 26, 2002) (awarding 30% of a $110 nillion fund); In re

Vitamins Antitrust Litig., Cv.A No. 99-197, MDL No. 1285, 2001 W

34312839, at *10 (D.D.C. July 16, 2001) (awardi ng about 34% of an

approximately $360 million fund). See In re Visa Check/ Msternoney

Antitrust Litig., 297 F. Supp. 2d 503, 525 n.33 (E.D.N.Y. 2003)

(collecting cases). 1In 2003, the C ass Action Reporter published
a survey of fee awards in comon fund cl ass actions. See Stuart J.

Logan, Dr. Jack Mshman & Beverly C. Moore, Jr., Attorney Fee

Awards in Common Fund O ass Actions, 24 C ass Action Rep. 167-234

(2003). Thirty-seven of the cases included in the survey invol ved
common funds between $50 million and $75 mllion. 1d. at 171. The
average percentage of recovery awarded as an attorneys’ fee in
cases with comon funds between $50 million and $75 mllion was
23.6% |1d. The percentage of recovery awarded as a fee was 30% or
nore in eight of those cases, and 25%or nore in 16 of those cases.
Id. Based upon these surveys, and the rel evant case | aw, the Court
finds that the percentage of the Settlenent Fund requested as a fee
by End-Payor Plaintiffs’ counsel does not substantially deviate
fromthe percentage of recovery awarded as fees in simlar conmon
fund cases. The Court further finds that this factor favors the

percent age of recovery requested as an attorneys’ fee in this case.
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7. Lodest ar _cross-check

The Third Crcuit has suggested that, in addition to review ng
the Qunter factors, “it is ‘sensible’ for district courts to
‘cross-check’ the percentage fee award against the ‘lodestar’

method.” Inre Rite Aid, 396 F.3d at 305 (citing Prudential, 148

F.3d at 333). The lodestar is calculated by “multiplying the
nunber of hours worked by the normal hourly rates of counsel. The
court may then nmultiply the |odestar calculation to reflect the
ri sks of nonrecovery, to reward an extraordinary result, or to
encour age counsel to undertake socially useful litigation.” Inre

Aetna, 2001 W 20928, at *15 (citing In re Ilkon, 194 F.R D. at

195). “The | odestar cross-check calculation need entail neither
mat hemat i cal precision nor bean-counting. The district courts may
rely on summaries submtted by the attorneys and need not review
actual billing records. Furthernore, the resulting nmultiplier need
not fall within any pre-defined range, provided that the D strict

Court's analysis justifies the award.” Inre Rite Aid, 396 F. 3d at

306-07 (footnotes and citations omtted). It is appropriate for
the court to consider the nultipliers utilized in conparabl e cases.
Id. at 307 n.17.

The | odestar in this case is $6,182. 200, based on the actual
billing rates of all attorneys who worked on this case. (Joi nt
Decl. 1 59.) Afee award of $19 million would result in a | odestar

mul tiplier of 3.15. The Third Crcuit has recognized that
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multipliers “*ranging fromone to four are frequently awarded in
common fund cases when the |odestar nethod is applied.”” In re

Cendant PRI DES, 243 F.3d at 742 (quoting In re Prudential, 148 F. 3d

at 341). The 2003 Cl ass Action Reporter survey found that the
average |l odestar nultiplier was 2. 75 for percentage of recovery fee
awards in cases with common funds between $50 million and $75

mllion. Attorney Fee Awards in Commobn Fund C ass Actions, 24

Class Action Rep. 171. The nmultipliers for the thirty-seven cases
surveyed with conmon funds between $50 and $75 nmillion ranged from
alowof 1.16 to a high of 6.19. 1d. The lodestar nmultipliers for
t he cases surveyed by the Ninth Grcuit in Vizcaino ranged from. 06
to 8.5. Vizcaino, 290 F.3d at 1052-54. The fee awarded in In re
Buspirone resulted in a nultiplier of 8.46; the fee awarded in In

re CardizemCD resulted in amultiplier of 3.7; the fee awarded in

Kurzweil resulted in a multiplier of 2.46. See In re Visa

Check/ Mast er noney, 297 F. Supp. 2d at 525 n.33. The fee awarded in

In re Visa Check/ Masternoney resulted in a nmultiplier of 3.5. Id.

at 524. In addition, the fee awarded in In re Aetna resulted in a

multiplier of 3.6. 1n re Aetna, 2001 W 20928, at *15. The fee

awarded in In re Linerboard resulted in a multiplier of 3.67 using

counsel’s current rates. Inre Linerboard, 2004 W. 1221350, at *16

n. 9.
The Court concludes that the |odestar multiplier of 3.15

whi ch woul d result froma fee award of $19 million in this case, is
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in line with the lodestar nultipliers utilized in conparable
conpl ex class actions and supports the requested attorneys’ fee.
The Court further finds that this nmultiplier is justified by the
risk of non-recovery in this case and the need to reward counsel
for their significant achi evenent on behal f of the End-Payor O ass.
Havi ng anal yzed the Qunter factors and the | odestar cross-check,
the Court finds that the requested fee of 30% of the Settlenent
Fund is fair and reasonabl e.

B. Cost s

“Attorneys who create a common fund for the benefit of a cl ass
are entitled to reinbursenent of reasonable litigation expenses

fromthe fund.” |In re Aetna, 2001 W. 20928, at *13 (citing In re

Lkon, 194 F.R D at 192). Co- Lead Counsel have requested
rei nmbursenment of [itigation expenses incurred fromthe begi nning of
this litigation through January 31, 2005, totaling $546, 480. 79.
(Pl's. Mot. for Award of Attorneys’ Fees Ex. E.) The Court finds
that the requested expenses are reasonabl e.

C. Awards to Representative Plaintiffs

Plaintiffs have asked the Court to approve i ncentive awards to
each consumer named Plaintiff in the amobunt of $2,500 and to each
TPP nanmed Plaintiff in the amount of $5,000. “‘Courts routinely
approve incentive awards to conpensate naned plaintiffs for the
services they provided and the risks they incurred during the

course of the class action litigation.”” Cullen v. Witnman Medi cal
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Corp., 197 F.R D. 136, 145 (E.D. Pa. 2000) (quoting In re So. Chio

Corr. Facility, 175 F.R D. 270, 272 (S.D. Chio 1997)). It is

particularly appropriate to conpensate naned representative
plaintiffs with incentive awards where they have actively assisted
plaintiffs’ counsel in their prosecution of the litigation for the

benefit of a class. Tenuto v. Transworld Systens, Inc., C v. A No.

99-4228, 2002 W. 188569, at *5 (E.D. Pa. Jan. 31, 2002); see also

In re Linerboard, 2004 W. 1221350, at *18 (“Like the attorneys in

this case, the class representatives have conferred benefits on al
other class nenbers and they deserve to be conpensated

accordingly.”) (citing In re Plastic Tableware Antitrust Litig.,

G v. A No. 94-Cv-3564, 2002 W. 188569 (E.D. Pa. Dec. 4, 1998)). The
named Plaintiffs in this case worked closely with Co-Lead Counsel
t hroughout the investigation, prosecution and settlement of the
claims inthislitigation. (Pls. Mem in Support of Mt. for Award
of Attys’ Fees at 43.) The incentive awards requested in this case
are simlar to the awards approved in conparable conplex class

actions in this judicial district. See In re Linerboard, 2004 W

1221350, at *19 (approving incentive awards of $25,000 to each of
five naned plaintiffs); Tenuto, 2002 W. 188569, at *5 (approving

$2, 000 i ncentive award to naned plaintiff); Inre Residential Doors

Antitrust Litig., MDL No. 1039, G v.A Nos. 94-3744, 96-2125, 1998

W. 151804, at *11 (E.D. Pa. Apr. 2, 1998) (approving $10, 000

incentive awards to each of four named plaintiffs). Accordingly,
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the Court finds that the requested incentive paynents are
r easonabl e.
| V.  CONCLUSI ON

For the foregoing reasons, the Court concludes that the
Settlenment Agreenent and Plan of Distribution, as anended, are
fair, adequate and reasonable and they are approved. The Court
further concludes that the requested award of attorneys’ fees and
rei mbursenent of expenses is fair and reasonable and it is
approved. The Court al so concludes that Plaintiffs’ request to pay
incentive awards fromthe Settlenment Fund to the naned Plaintiffs
is fair and reasonable and that request is also approved. An

appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT NI CHCOLS, et al., ) ClVIL ACTI ON

V. : No. 00-CV-6222

SM THKLI NE BEECHAM CORP.

TH' S DOCUMENT RELATES TO

ALL ACTI ONS

ORDER

This Court, having certified a settl enent class by Order dated
Cct ober 18, 2004, and now havi ng consi dered End-Payor Plaintiffs’
Motion For Final Approval of Settlenment and Plan of Distribution,
seeking final approval of the proposed settlenent of this class
action lawsuit against Defendant Sm thKline Beecham Corporation
d/b/a/ daxoSmthKline (“defendant” or “GSK’), End-Payor C ass
Counsel s Motion for Award of Attorney Fees and Rei nmbursenent of
Expenses, and the Proposed Plan of Allocation; finding that Notice
of Settlenment has been mailed and published; finding that all

menber s of the End-Payor Settlenment Class (“Settlenment C ass”) have



been provided the opportunity to file tinmely objections to the
proposed Settl enment Agreenent between the parties, as described in
the Notice of Proposed Settlenment and Summary Notice; and having
considered the matter and all of the submssions filed in
connection therewth, and the oral presentations of counsel at the
final approval hearing held on Mirch 9, 2005; and good cause
appearing therefore,

| T 1S HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

1. This Court has jurisdiction over this End-Payor action
and each of the parties to the Settl enent Agreenent.

2. Terms used in this Final Oder and Judgnent that are
defined in the Settlenent Agreenment are, unless otherw se defined
herein, used in this Final Oder and Judgnment as defined in the
Settl ement Agreenent.

3. As required by this Court in its Prelimnary Approva
Order and as described in extensive detail inthe Affidavit of Todd
B. Hlsee on Design Inplenentation and Analysis of Settlenent
Notice Program and the Affidavit of Thomas R @G enn, attached as
exhibits to End-Payor Plaintiffs’ Mtion for Final Approval of
Settlenment and Plan of Distribution: (a) Notices of the proposed
settlenments were mailed by First-class mail to all O ass Menbers
whose addresses coul d be obtained with reasonabl e diligence, and to
all potential Cass Menbers who requested a copy; and (b) Sunmmary
Notice of the proposed Settlenment was published in nunerous

nati onal nagazi nes and newspapers and posted continuously on the
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I nternet at the website http://ww. paxilclains.com Such nnoticeto

menbers of the Cass is hereby determned to be fully in conpliance
with requirenents of Fed. R Cv. P. 23(e) and due process and is
found to be the best notice practicabl e under the circunstances and
to constitute due and sufficient notice to all entities entitled
thereto. See In re Prudential Ins. Co. of Anerica Sal es Practice
Litig., 962 F. Supp. 450, 526 (D.N. J. 1997); In re Warfarin Sodi um
Antitrust Litig., 212 F.R D. 231 (D. Del. 2002).

4. Due and adequate notice of the proceedi ngs having been
given to the Cass and a full opportunity having been offered to
the Class to participate in the fairness hearing, it is hereby
determned that all Cass Menbers, except those who tinely
request ed exclusion and are identified in the Declaration of Thomas
R d enn, dated January 31, 2005, as opting out of the Settlenent,
are bound by this Final Order and Judgnent.

5. As set forth nore fully in the Settlenment Agreenent,
def endant has agreed to pay a total of sixty-five mllion dollars
($65, 000, 000) in settlenment of this action (the “Settlement Fund”).
The def endant has deposited, by wire transfer, this anmount into an
escrow account designated by Lead Counsel

6. The Court held a hearing on March 9, 2005, to consider
the fairness, reasonableness, and adequacy of +the proposed
Settl enment. In determning the fairness of the Settlenent, the
Court considered the follow ng factors:

(1) the conplexity, expense, and likely duration of the

litigation;
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(2) the reaction of the Cass to the Settl enent;

(3) the stage of the proceedi ngs and the anount of di scovery
conpl et ed;

(4) the risks of establishing liability;
(5) the risks of establishing damages;

(6) the risks of maintaining the class action through the
trial;

(7) the ability of the defendants to withstand a greater
j udgment ;

(8) the range of reasonableness of the Settlenent fund in
light of the best possible recovery; and

(9) the range of reasonabl eness of the Settlenent fund to a
possi bl e recovery in light of all the attendant risks of
[itigation.

See In re Varfarin Sodium Antitrust Litig., 391 F.3d 516, 534-35
(3d Gr. 2004); Grsh v. Jepson, 521 F.2d 153, 156 (3d Cr. 1975).

7. By Order dated Cctober 18, 2004, this Court, pursuant to
FED. R QGv. Proc. 23(g), appointed MIIler Faucher and Cafferty LLP
Roda Nast, P.C., and The Wexler FirmLLP as Co-Lead Counsel for the
Settlement Cass. This Court has given significant weight to the
“belief of experienced counsel that settlenent is in the best
interest of the class.” In re Orthopedic Bone Screw Prods. Liab.
Litig., 176 F.R D. 158, 184 (E.D. Pa. 1997), quoting Austin v.
Pennsyl vani a Dept. of Corrections, 876 F. Supp. 1437, 1472 (E. D
Pa. 1995). In fact, this Court recognizes that the Settlenent was
not achieved until after intense, arms length negotiations in
lengthy litigationinvolvingthese nationally-recogni zed nenbers of

the class action bar, with particular experience in antitrust
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litigation. See Warfarin, 391 F.3d at 535. Based on the facts of
t he case and O ass Counsel's experience in these types of cases, it
was Cl ass Counsel’s’ consi dered opi nion that the i medi ate benefits
represented by the Settlenent far outweighed the possibility,
perhaps a renote possibility, of obtaining a better result at
trial, especially given the hurdles inherent in proving liability
on behalf of the Cass and the additional expense and delay
inherent in any trial and the inevitable appeals.

8. The anticipated duration and expense of additional
l[itigation if this case had not settled is significant. The
parties would have had to conduct additional discovery and
extensive preparations for trial. This would have included
significant tinme and expense in preparing expert wtness reports
and expert witnesses for deposition and trial. Thus, bringing this
case to trial would likely have been a very long and costly
proposition, the outcone of which would not have been certain.
This factor supports the adequacy of the Settl enent.

9. The Settl enment of this End-Payor action is the result of
bona fide and arnmis |ength negotiations conducted in good faith
bet ween End-Payor Cl ass Counsel and Def endants.

10. Areviewof all relevant factors supports the Settl enent.
Therefore, the Settl enment Agreenent i s hereby approved and found to
be, in all respects, fair, reasonable, adequate, and in the best

interest of the C ass as a whole and in satisfaction of Rule 23 of
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the Federal Rules of Cvil Procedure and due process requirenents,
and it shall be consummated pursuant to its terns.

11. The Court approves the Corrected Pl an of Distribution of
Settl enment Proceeds as proposed by O ass Counsel and summari zed in
the Notice and as anended in accordance with the acconpanying
Menor andum The Third CGrcuit has endorsed the very type of
structural safeguards Cass Counsel had here governing the
al l ocation of the proceeds of the Settlenment. Warfarin, 391 F.3d
at 535. Thus, the proceeds of the Settlenent Fund shall be
distributed as described therein and in accordance with the
Settl enment Agreenent. The objections of the Blue Plans, Community
Care Plus and Gary and Rhonda Marcus as to the treatnent of
residual funds in the Corrected Plan of D stribution are hereby
sustained. Al other objections to terns of the Settlenent, the
notice, and the fee requested by Counsel for the End-Payor d ass
are hereby overrul ed.

12. Al clains in the captioned action are hereby di sm ssed
wth prejudice, and w thout costs except as expressly provided
herein, with such dismssal subject only to conpliance by the
parties with the terns and conditions of the Settl enent Agreenent
and this Final Order and Judgnent.

13. (a) Upon this Settlenent Agreenment becomng final in
accord with paragraph 6 of the Settl enent Agreenent and subject to
the reservations contained in paragraph 17 of the Settlenent

Agreenent, Defendants and their present and forner direct and
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i ndirect parents, subsidiaries, divisions, partners and affili ates,
and their respective present and former stockhol ders, officers,
directors, enployees, managers, agents, attorneys and any of their
| egal representatives (and the predecessors, heirs, executors,
adm nistrators, trustees, successors and assigns of each of the
foregoing) (the “Releasees”) shall be released and forever
di scharged from all manner of clains, demands, actions, suits,
causes of action, damages whenever incurred, liabilities of any
nature whatsoever, including costs, expenses, penalties and
attorneys’ fees, known or unknown, suspected or unsuspected, in | aw
or equity that End Payor Plaintiffs or any of the Settlenment C ass
menbers who have not tinely excluded thenselves from the
Settlenment, whether or not they object to the Settlenent and
whether or not they make a claim upon or participate in the
Settl ement Fund, ever had, now has, or hereafter can, shall or may
have, directly, representatively, derivatively or in any other
capacity, arising out of any conduct, events or transactions, prior
to the date of the Settl ement Agreenent alleged or which coul d have
been all eged in these actions agai nst the Rel easees concerning the
purchase, marketing, sale, manufacture, pricing of, or the
enforcenment of intellectual property related to Paxil or generic
paroxetine, or in any way rel ated to defendant’ s agreenent with Par
Phar maceuti cal s pursuant to which Par is selling paroxetine. The
clainms covered by the release are referred to herein collectively

as the “Rel eased Cl ains.”
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(b) In addition, each End Payor  ass Menber hereby
expressly waives and releases, upon the Stipulation beconm ng
effective, any and all provisions, rights and benefits conferred by
8 1542 of the California Cvil Code, which reads:

Section 15.42. CGeneral Release; extent. A gener al
rel ease does not extend to clains which the creditor does
not know or suspect to exist in his favor at the tine of

executing the release, which if known by him nust have
materially affected his settlenent with the debtor;

or by any law or any state or territory of the United States, or
princi ple of coomon | aw, which is simlar, conparabl e or equival ent
to 8 1542 of the California Gvil Code. Each End Payor d ass
Menmber may hereafter discover facts other than or different from
t hose which he, she or it knows or believes to be true with respect
to the clains which are the subject matter of this paragraph, but
each End Payor Class Menber hereby expressly waives and fully,
finally and forever settles and releases, upon this Stipulation
becom ng effective, any known or unknown, suspected or unsuspect ed,
contingent or non-contingent Released Clains with respect to the
subject matter of the provision of this paragraph whether or not
conceal ed or hidden, wi thout regard to the subsequent di scovery or
exi stence of such different or additional facts. Each End Payor
Cl ass Menber al so hereby expressly waives and fully, finally and
forever settles and releases any and all Released Cains it may
have agai nst Defendants under 8§ 17200, et seq., of the California
Business and Professions Code, which <clains are expressly

i ncorporated into this paragraph.
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(c) Notwi thstanding the above, the Settlenent d ass
menbers are hereby deened to have settled with and rel eased only
the Released Parties that such Settlenent Cass nenbers have
rel eased pursuant to this paragraph, and neither the Settlenent
Agreenent, any part thereof, nor any ot her aspect of the Settl enment
or release, shall be deened to rel ease or otherwi se affect in any
way any rights a Settlenent C ass nenber has or may have agai nst
any other party or entity whatsoever other than the Released
Parties with respect to the Released Cains pursuant to this
paragraph. |In addition, the releases set forth in this paragraph
shall not rel ease any cl ainms between Settl enent C ass nenbers and
the Released Parties concerning product liability, breach of
contract, breach of warranty, or personal injury. Furthernore, the
rel eases set forth in this paragraph shall not act as a rel ease of
any claim Settlenent C ass nenbers have or may have as a class
menber in the putative class action captioned In re Pharmaceutical
I ndustry Average Wiol esal e Price Litigation, NDL No. 1456, pending
in the United States District Court for the District of
Massachusetts, or any related claimthat Settlenent O ass nenbers
have or may have as a C ass nenber, Opt-Qut or otherw se apart from
such putative class action, or any litigation alleging simlar
clainms; provided, however, that in such litigation defendant
preserves its right to assert that any recovery by Settl enent C ass
menbers in such litigation related to the drug Paxil shoul d be set

off by their pro rata share of the Settl enent Fund. Moreover, the
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rel eases set forth in this paragraph shall only apply to a
governnental entity’'s purchases of, or reinbursenent for, Paxi
made by the governnental entity as part of a health benefit plan
for its enpl oyees and the rel eases in this paragraph shall not act
as a release of any claimthe governnental entity has or may have
Wi th respect to any ot her purchases of, or rei nbursenent for, Paxil
by the governnmental entity, including clains arising from the
mar ket i ng, sal e, manuf act ur e, pricing, or enf or cenent of
intellectual property related to the governnental entity’s other
purchases of, or reinbursenent for, Paxil.

14. The Settlenment in this case creates a common fund. The
Suprene Court has “recogni zed consistently that a litigant or a
| awyer who recovers a comon fund for the benefit of persons other
than hinself or his client is entitled to a reasonable attorney’s
fee fromthe fund as a whole.” Boeing Co. v. Van Genert, 444 U. S.
472, 478 (1980). See also In re Ikon OFfice Sol utions, Inc., Sec.
Litig., 194 F.R D. 166, 192 (E.D. Pa. 2000) (“[T]here is no doubt
that attorneys may properly be given a portion of the Settlenent
Fund in recognition of the benefit they have bestowed on class
menbers. ).

15. Courts inthe Third Grcuit apply the “Percentage of the
Fund” nethod for calculating attorney fees in common fund cases.
See In re Cendant Corp. PRIDES Litig., 243 F.3d 722 (3d G r. 2001);
See also In re Rte Aid Corp. Sec. Litig., 2005 U S. App. LEX S

1269 (3d Gr. Jan. 26, 20095).
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16. The requested award of attorney fees is found to be fair
and reasonable. See In Re Linerboard Antitrust Litig., 2004 U. S.
Dist. LEXIS 10532 (E.D. Pa. June 2, 2004); In re Aetna, Inc. Sec.
Litig., 2001 US. Dist. LEXIS 68 (E.D. Pa. January 4, 2001)
(Padova, J.).

17. In making its decision, the Court has considered the
seven factors set forth in Qunter v. R dgewood Energy Corp.:

(1) the size of the fund created and the nunber of persons
benefited;

(2) the presence or absence of substantial objections by
menbers of the class to the settlenent terns and/or the
fees requested by counsel;

(3) the skill and efficiency of the attorneys invol ved;

(4) the conplexity and duration of the litigation;

(5) the risk of nonpaynent;

(6) the anpbunt of time devoted to the case by plaintiffs’
counsel ; and

(7) the awards in simlar cases.

Qunter, 223 F.3d at 195 n.1. See also In re Linerboard Antitrust
Litig., No. ML 1261, 2004 W 1221350, at *4 (E.D. Pa. June 2,
2004) .

18. The Court awards C ass Counsel attorney fees in the
anmount of 30 percent of the Settlenent Fund (with interest earned
fromthe date of the deposit of the funds at the sane rate earned
by the funds), to be allocated anong C ass Counsel as reasonably
determ ned by Co-Lead Counsel. The Court further awards C ass

Counsel $ 546,480.79 as reinbursenent of their reasonable
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di sbursenent s and expenses, and $ 22,500.00 in total paynents to be
distributed to each nanmed Cl ass Plaintiff as set forth i n End- Payor
Class Counsels’ Motion for Award of Attorneys Fees and
Rei mbur senment of Expenses, for their role in bringing about the
recovery on behalf of the Cass. Al of the foregoing anounts are
to be paid exclusively out of the Settlenent Funds to Co-Lead
Counsel wi thout additional contribution or paynent by Defendant.
Any appeal fromthis paragraph shall not affect the finality of the
remai nder of this Final Oder and Judgnent, including but not
limted to the date on which the Settlenent will be deened fina
under the ternms of the Settl enent Agreenent.

19. The Court finds that the Settlenent Fund is a “qualified
settlenment fund” as defined in section 1.468B-1(c) of the Treasury
Regulations in that it satisfies each of the followng
requirenents:

(a) The Settlenment Fund is established pursuant to an
order of this Court and is subject to the continuing jurisdiction
of this Court;

(b) The Settlenent Fund is established to resolve or
satisfy one or nore clains that have resulted or may result froman
event that has occurred and that has given rise to at |east one
claimasserting liabilities; and

(c) The assets of the Settlenment Fund are segregated
from other assets of GSK, the transferor of paynents to the

Settl enent Fund.
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20. Under the “relation-back” rule provided under section
1.468B-1(j)(2)(i) of the Treasury Regulations, the Court finds
t hat :

(a) The Settlenent Fund net the requirements of
paragraphs 19(b) and 19(c) of this Order prior to the date of this
Order approving the establishnment of the Settl enment Fund subject to
the continued jurisdiction of this Court; and

(b) GSK and the Clainms Adm nistrator may jointly el ect
to treat the Settlenment Fund as comng into existence as a
“qualified settlenment fund” on the | ater of the date the Settl enent
Fund nmet the requirenments of paragraphs 19(b) and 19(c) of this
Order or January 1 of the calendar year in which all of the
requi renents of paragraph 19 of this Oder are net. I f such
rel ati on-back election is made, the assets held by the Settl enent
Fund on such date shall be treated as having been transferred to
the Settlenent Fund on that date.

21. Neither this Final Oder and Judgnent, the Settl enent
Agreenent, nor any of its ternms or the negotiations or papers
related thereto shall constitute evidence or an adm ssion by
Def endant, that any acts of wongdoing have been commtted, and
they shall not be deened to create any inference that there is any
l[itability therefore. Neither this Final Oder and Judgnent, the
Settl ement Agreenent, nor any of the terns or the negotiations or
papers related thereto shall be offered or received in evidence or

used for any purpose whatsoever, in this or any other matter or
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proceeding in any court, admnistrative agency, arbitration or
other tribunal, other than as expressly set forth in the Settlenent
Agr eenent .

22. Pursuant to Rule 54(b) of the Federal Rules of G vi
Procedure, the Court finds that there is no just reason for del ay
and therefore directs entry of this Final Oder and Judgnent as a

final judgnent that is imedi ately appeal abl e.
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23. Wthout any way affecting the finality of this Final
Order and Judgnent, the Court hereby retains exclusive jurisdiction
over this action wuntil the Settlenent Agreenent has been
consummat ed and each and every act agreed to be perfornmed by the
Parties thereto shall have been perforned, and thereafter for all
ot her purposes necessary to effectuate the terns of the Settl enent
Agr eenent .

SO ORDERED this the day of , 2005.

BY THE COURT:

John R Padova, J.
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