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This action arises fromthe denial of the application
of the plaintiff, Francisco Santiago, for Supplenental Security
Inconme (SSI) under Title XVI of the Social Security Act, 42
U S.C 88 1381-1383f. Pursuant to Order of the Court, the
parties filed cross-notions for summary judgnment. After
consi deration of these notions, and after a careful review of the
report and recommendation filed in this case, the objections
filed thereto, and the adm nistrative record, the Court wll
overrule plaintiff’s objections, grant defendant’s cross-notion
for summary judgnent, and deny plaintiff’s notion for summary

j udgment .



BACKGROUND*

Plaintiff applied for SSI on Decenber 1, 1998, claimng
that he was di sabled since June 12, 1991 because of inpairnents
in his back and disc, arthritis in his joints, high chol esterol
and high bl ood pressure. See Transcript of the Admnistrative
Record (“Tr.”) 95-99, 104. Plaintiff’'s application was denied
initially and on reconsideration. (Tr. 77-86). Plaintiff filed
atinely request for a hearing before Adm nistrative Law Judge
(ALJ) Paula Garrety. (Tr. 87-88).

The ALJ held a hearing, and after consideration of the
record, made the followng five relevant findings. One,
plaintiff has not engaged in substantial gainful activity since
1991. Two, plaintiff suffers from severe inpairnents, vis,
hypertension, and arthritis of the spine and both knees. Three,
plaintiff’s inpairnments do not neet or equal the inpairnments
listed in Regulations No. 4, Subpart P, Appendix 1. Four,

plaintiff retains the residual functional capacity (RFC)? to

! The report and recommendati on (doc. no. 10) has
conprehensively recited the procedural history and facts of this
case (including the record evidence of plaintiff’s nedical
hi story). Accordingly, the Background section of this Menorandum
wi |l be concise.

2 RFC “is defined as that which an individual is still able
to do despite the limtations caused by his or her
inpairnment (s).” Hartranft v. Apfel, 181 F.3d 358, 359 n.1 (3d
Cir. 1999) (citing 20 C.F.R 8 404.1545(a)). Further, RFC “is
the individual's maximumremaining ability to do sustai ned work
activities in an ordinary work setting on a regular and
continuing basis.” Soc. Sec. Ruling (SSR) 96-8p (1996), at 1996

2



performa limted range of light work.® Particularly, plaintiff
can performthe exertional requirenents of |ight work, except
that he is unable to stand or wal k for prolonged periods of tine.
Further, plaintiff’s non-exertional capacity, a conponent of RFC,
see Soc. Sec. Ruling (SSR) 96-8p (1996), at 1996 W. 374184, is
limted in two ways: (1) he can bend only occasionally, and (2)

al t hough he can communi cate in English, he cannot read or wite
English. In viewof this RFC, plaintiff is unable to performhis
past relevant work as a di shwasher. Five, based on plaintiff’s
RFC (a limted range of |ight work), his age (48), educational

background (limted), and work experience (unskilled), the ALJ

WL 374184.

3 Under the regul ations pronul gated by the Social Security
Adm ni stration (SSA),

Light work involves lifting no nore than 20
pounds at a tine with frequent lifting or
carrying of objects weighing up to 10 pounds.
Even though the weight lifted may be very
little, a job is in this category when it
requires a good deal of wal king or standing,
or when it involves sitting nost of the tine
with some pushing and pulling of arm or |eg
control s. To be considered capable of
performng a full or w de range of |ight work,
you nust have the ability to do substantially
all of these activities. If soneone can do
[ight work, we determne that he or she can
also do sedentary work, wunless there are
additional limting factors such as |oss of
fine dexterity or inability to sit for |ong
periods of tinmne.

20 C.F.R § 416.967(b).



concluded plaintiff is not disabled. 1In reaching this
conclusion, the ALJ referred to the Medical - Vocati onal
Quidelines, 20 CF.R Table No. 2, Appendix 2, Subpart P,

Regul ations No. 4, or the “grid,” which did not direct a finding
of “disabled” or “not disabled” because plaintiff’'s RFC fell in
between the |ight and sedentary exertional ranges. Because the
grid did not direct a finding, the ALJ enlisted the testinony of
a vocational expert (VE) to assist in determ ning whether
plaintiff could engage in gainful enploynent of the type that
exists in significant nunbers in the national econony.

At the hearing before the ALJ, the ALJ asked the VE
whet her jobs exist in significant nunbers in the national econony
for an individual wwth plaintiff’s age, education and work
hi story who “is capable of performng a range of |ight work that
does not require prolonged standing or wal king or negotiation of
stairs . . . , require[s] no nore than occasional bending, and
should not require the ability to read or wite in English.”

(Tr. 68). The VE testified that such an individual could perform

work as a small product assenbler (D ctionary of Occupati onal

Titles (DOT) No. 739.687-030), garnment sorter (DOT No. 222.687-
014), hand trimrer inspector (DOTl No. 781.687-070), general
tabl e worker (DOT No. 739.687-182), automatic grinding nmachine
operator (DOT No. 691.685-194), or nmasker (DOT No. 715.787-086).

Additionally, the VE identified the nunber of jobs available in



each of these occupations in the nation and the general

Phi | adel phia area. (Tr. 69-70). The ALJ accepted this testinony
as credi ble and, accordingly, concluded that plaintiff is not

di sabled. (Tr. 21).

Plaintiff requested review fromthe Appeals Council and
submtted additional evidence. (Tr. 8, 11). On Septenber 26,
2003, after reviewing the additional evidence, the Appeals
Council denied plaintiff’s request for review, thus nmaking the
ALJ’ s decision in plaintiff’s case the final decision of the
Comm ssioner. (Tr. 4-5).

On Novenber 26, 2003, pursuant to 42 U.S.C. 8§
1383(c)(3), plaintiff filed a conplaint in this Court seeking
judicial review of the Comm ssioner’s decision. The parties
filed cross-notions for sunmary judgnment, and the case was
referred to U S. Magistrate Judge Charles B. Smth for a Report
and Recommendation (R & R). On Decenber 21, 2004, Magistrate
Judge Smth issued an R & R concluding that the ALJ' s opinion was
supported by substantial evidence in the record and reconmmendi ng
that summary judgnent be entered in favor of the Comm ssioner and
against plaintiff.

Plaintiff has objected to the R & R, arguing that the
Magi strate Judge erred in four ways: (1) adopting the ALJ's
finding that plaintiff has the RFC to performa |limted range of

light work; (2) adopting the ALJ's finding that, under 20 C. F.R



8 416.969 and the framework of Rule 202.17, Table 2, Appendix 2,
Subpart P, Regulations No. 4, plaintiff is not disabled; (3)
concluding that the hypothetical that the ALJ posed to the
vocational expert (VE) was proper in that it included al
plaintiff’s limtations supported by the record; and (4)
concluding that the ALJ properly declined to afford plaintiff’s

treating physician’s RFC assessnent controlling weight.

1. GENERAL PRI NCl PLES

A St andard of Revi ew

This Court undertakes a de novo review of the portions
of an R & Rto which the plaintiff has objected. 28 U S.C. 8§
636(b)(1); Cont’l Cas. Co. v. Domnick D Andrea, Inc., 150 F.3d

245, 250 (3d Cir. 1998) (citing U S. Steelwrkers of Am AFL-CIO

v. N.J. Zinc, Co., 828 F.2d 1001, 1005 (3d Cir. 1987)). The

Court “may accept, reject or nodify, in whole or in part, the
findings and reconmendati ons nade by the nagistrate judge.” 28
U.S.C. § 636(b)(1).

Deci sions of an ALJ are upheld if supported by

substantial evidence. Burns v. Barnhart, 312 F.3d 113, 118 (3d

Cr. 2002). Substantial evidence is “such relevant evidence as a
reasonable m nd m ght accept as adequate to support a

conclusion.” Pierce v. Underwod, 487 U S. 552, 565 (1988);

Burns, 312 F.3d at 118. “It is less than a preponderance of the



evi dence but nore than a nere scintilla.” Jesurumyv. Sec’'y of

Health & Human Servs., 48 F.3d 114, 117 (3d Cr. 1995) (citing

Ri chardson v. Perales, 402 U S. 389, 401 (1971)). |If the ALJ s

decision is supported by substantial evidence, the Court may not
set it aside even if the Court would have deci ded the factual

inquiry differently. Hartranft v. Apfel, 181 F.3d 358, 360 (3d

Cr.1999) (citations omtted).

B. Franework for Establishing Entitl enent to SSI

To establish entitlenent to SSI, a plaintiff nust show
that he suffers froma disability as defined in the Soci al
Security Act (the “Act”), 42 U S.C. 88 401-33. The Act defines
disability as a nedically determ nabl e physical or nental
i npai rment that prevents the plaintiff fromengaging in any
“substantial gainful activity” for a continuous twelve-nonth
period. 42 U S.C 8 423(d)(1)(A). The inpairnent nust be so
severe that the plaintiff “is not only unable to do his previous
wor k but cannot, considering his age, education and work
experience, engage in any other kind of substantial gainful work
whi ch exists in the national econony.” 1d. 8 423(d)(2)(A).

The Conmm ssioner has established a five-step inquiry
for determning whether a plaintiff is eligible for SSI under the
Act. To prevail, a plaintiff nmust establish (1) he is not

engaged in any substantial gainful activity, and (2) he suffers



froma severe inpairnment. Jesurum 48 F.3d at 117 (citing Bowen
V. Yuckert, 482 U. S. 137, 140-41 (1987)). If the plaintiff
satisfies these two el enents, the Conm ssioner determ nes (3)
whether the inpairnment is as severe as the inpairnments listed in
Regul ati ons No. 4, Subpart P, Appendix 1, which creates a
presunption of disability. Id.

If the plaintiff’s nmedical inpairnent is not “listed,”
the plaintiff must prove that (4) the inpairnment nonethel ess
prevents himfrom performng work that he has perfornmed in the
past. |1d. The relevant inquiry is “whether the plaintiff
retains the [RFC] to perform|[his] past relevant work.” Fargnol
v. Halter, 247 F.3d 34, 39 (3d Gr. 2001). |If the plaintiff
proves he does not, the Comm ssioner nmust grant him benefits
unl ess the Comm ssioner can denonstrate (5) that, considering
plaintiff’'s RFC, age, education, and work experience, there are
j obs available in significant nunbers in the national econony
that the plaintiff can perform Jesurum 48 F.3d at 117 (citing

Ferguson v. Schweiker, 765 F.2d 31, 37 (3d Gr. 1985)).

[11. DI SCUSSI ON OF PLAI NTI FF*'S OBJECTI ONS
A The ALJ's Finding That Plaintiff Has the RFC to Perform
a Range of Light Wrk I's Supported by Substanti al

Evi dence

The ALJ concluded that plaintiff can performat |east a



range of light work, but that plaintiff’'s “capacity for the ful
range of at least light work is dimnished by his inability to
stand or wal k for prolonged periods of tinme, and his inability to
nore than occasionally bend.” (Tr. 22).

Plaintiff argues the ALJ's “conclusion that plaintiff
can performlight work is wholly inconsistent wwth her finding
that plaintiff cannot stand or wal k for prol onged periods.”
Pl.”s Ohjs. at 2. The full range of light work "generally
requires the ability to stand and carry weight for approxi mately
si x hours of an eight hour day." Fargnoli, 247 F.3d at 40.
(citation omtted). Thus, plaintiff’s argument woul d have sone
appeal had the ALJ concluded that plaintiff is capable of

performng the full range of light duty work, while at the sane

time concluding that plaintiff cannot stand or wal k for prol onged
peri ods.
The ALJ concl uded, however, that plaintiff has the RFC

to performa |limted range of light duty work, i.e., plaintiff

can performthe exertional requirenents for |ight work other than
engagi ng i n prolonged wal king or standing. There is nothing
oxynoronic in finding that a plaintiff can performa limted
range of light work. Such a finding is appropriate where, as
here, the evidence shows that the plaintiff can perform sone,

t hough not all, of the exertional requirenents of a particul ar

range. See, e.qg., Boone v. Barnhart, 353 F.3d 203, 210 (3d




Cir. 2003) (noting that plaintiff’s RFC “does not . . . fal
neatly into either category [,sedentary or |ight work]. [Thus],

the ALJ found that plaintiff can do a limted range of |ight
work.”) (enphasis added); SSR 83-12 (1983), at 1983 W. 31253
(contenplating situation in which a plaintiff’s RFC “does not
coincide with the exertional criteria of any one of the external
ranges, i.e., sedentary, light, and nediuni).

Under SSR 96-8p, an RFC assessnment "nust first identify
the individual's functional limtations and restrictions and
assess his or her work-related abilities on a
function-by-function basis,” particularly considering the
plaintiff's “ability to performcertain physical demands of work
activity, such as sitting, standing, walking, lifting, carrying,
pushi ng, pulling, or other physical functions (including
mani pul ati ve or postural functions, such as reaching, handling,
stoopi ng or crouching), [which] may reduce [the plaintiff’s]
ability to do past work and other work.” 1996 W. 374184; see
also 20 C F. R 88 404.1545, 416.945. In determning a
plaintiff's RFC, the ALJ should consider all the rel evant

evi dence. Id.; Burnett v. Commir of Soc. Sec. Admin., 220 F.3d

112, 121 (3d Cir. 2000). Moreover, the ALJ should acconpany its
RFC finding with “a clear and satisfactory explication of the
basis on which it rests.” Fargnoli, 247 F.3d at 41 (quoting
Cotter v. Harris, 642 F.2d 700, 704 (3d Cr. 1981)).

10



In the present case, the ALJ considered all the
rel evant evidence and adequately di scussed the bases for her RFC
determ nation in her findings and eval uati on of the evidence.
(Tr. 18-23). Specifically, the ALJ considered (1) the nedical
reports and treatnment records fromplaintiff’s treating physician
and exam ni ng physicians, (2) plaintiff’s testinony concerning
his abilities and limtations, which the ALJ refused to credit
because it contained nunmerous inconsistencies and
inmplausibilities (primarily concerning plaintiff’s ability to
lift ten to fifteen pounds and his failure to take prescribed
pai n nedication), and (3) the remaining evidence of record,
i ncludi ng several MRI reports that show m|ld to noderate
arthritic and degenerative conditions in plaintiff’s back and
knees. Moreover, the ALJ adequately articul ated her reasons for
failing to afford controlling weight to part of the nedica
opinion of Dr. Burton Blender, plaintiff’s treating physician.

See Subsection D, infra.?*

“Plaintiff also states the R & R “curiously” failed to
refer to the two cases cited by plaintiff in support of his RFC
argunent: Banks v. Barnhart, 63 Fed. Appx. 929 (7th Gr. 2003)
(NPO, and Lapinski v. Heckler, No. 85-5277, 1986 W. 8935 (E. D
Pa. 1986). These unpublished opinions are not binding on this
Court. Even if they were, they are factually distinguishable.

I n Banks, unlike the instant case, the court remanded the case
because the ALJ failed to identify plaintiff’s limtations and
anal yze the evidence, thus hindering the court’s ability to
review the decision. 63 Fed. Appx. at 935. Lapinski, unlike the
i nstant case, involved an ALJ's finding that the plaintiff was
capable of a full range of light work. 1986 W. 8935, at *2.

11



Plaintiff also argues that the ALJ failed to factor
plaintiff’s obesity when assessing his RFC. As the Magistrate
Judge correctly pointed out, however, although SSR 02-1p states
that a person’s obesity may intensify arthritis on a wei ght-
bearing joint, such as a knee, “we wll not nmake assunptions
about the severity or functional effects of obesity conbined with
other inpairnents. besity in conbination wth another
i mpai rment may or nmay not increase the severity or functional
l[imtations of the other inpairnent.” SSR 02-1p (2000), at 2000
WL 628049. The record reflects that plaintiff stands
approximately 5 feet, ten inches tall, and wei ghs approxi mately
210- 220 pounds. (Tr. 103, 130).

Additionally, certain of plaintiff’s physician noted
that he was “sonewhat heavy for his height” and an “overwei ght
muscul ar man.” (Tr. 130, 187). The record is devoid, however,
of any evidence (nmedical or otherwise) that plaintiff’s
relatively slight obesity® exacerbated his inpairnments, nor did
plaintiff allege obesity as a disability (either in his
disability application or at his hearing). Accordingly, the

AL)'s failure to nention plaintiff’s obesity is not a basis to

> Plaintiff has a Body Mass Index (BM) score of 30-33.
This places himin the | owest category of obesity, as classified
in the National Institutes of Health (NIH) Cinical Cuidelines on
the Identification, Evaluation, and Treatnent of Overwei ght and
oesity in Adults. See SSR 02-1p (2000), at 2000 W. 628049
(referencing NITH Publ’n No. 98-4083, Sept. 1998).

12



reverse or remand in this case. See Rutherford v. Barnhart, 399

F.3d 546, 552-53 (3d Cir. 2003) (“[T]he ALJ adopted the
[imtations suggested by the specialists and revi ewi ng doctors,
who were aware of Skarbek's obesity. Thus, although the ALJ did
not explicitly consider Skarbek's obesity, it was factored
indirectly into the ALJ's decision as part of the doctors

opi nions.” (quoting Skarbek v. Barnhart, 390 F.3d 500, 504 (7th

Cir. 2004)).

Because the ALJ considered all the relevant evidence of
record and adequately expl ai ned the bases for her RFC concl usion,
there is substantial evidence supporting the ALJ' s concl usion
that plaintiff has the RFC to performa limted range of |ight

wor k.

B. The ALJ Did Not Err by Failing to Apply Rule 201.17 of

the Gid to Find Plaintiff D sabl ed

Plaintiff contends the ALJ shoul d have applied Rule
201. 17 of the Medical -Vocational Cuidelines, 20 C.F.R Table No.
2, Appendi x 2, Subpart P, Regulations No. 4, or the “grid,” which
woul d direct a finding of “disabled.” The criteria in Rule
201.17 coincide with plaintiff’s vocational characteristics,
except that Rule 201.17 applies to a clai mant who, unlike
plaintiff, has an RFC to performonly sedentary work. At bottom

then, plaintiff’s argunment is prem sed on his objection to the

13



ALJ’ s conclusion that plaintiff has the RFCto performa limted
range of light work. For the reasons stated in the previous
subsection, however, the ALJ's RFC determ nation is supported by
substantial evidence.®

Al ternatively, plaintiff argues that, although the ALJ
correctly applied the grid as a “franmework” for deciding whet her
plaintiff was disabled, the ALJ inproperly applied the guiding
principles of grid. At the fifth stage of the sequenti al
eval uation process, which is in dispute here, the ALJ will
general ly determ ne whether plaintiff’s vocati onal
characteristics (i.e., RFC, age, education, and work experience)
mat ch the corresponding criteria of a “rule” in the grid. See,

e.q., Jesurumyv. Sec’'y of U S. Dep't of Health & Hunan Servs., 48

F.3d 114 (3d Cir. 1995) (reviewing ALJ's application, at fifth
stage of eval uation process, of the grid). If all the
plaintiff’s circunstances, as found by the ALJ, match all the
corresponding criteria in a rule, the rule will apply and direct
a decision of “disabled” or “not disabled.” SSR 83-10 (1983), at
1983 W 31251.

Where, however, the plaintiff’s RFC falls in between

the exertional ranges listed in the grid, e.g., between sedentary

6 Moreover, it is worth enphasizing that RFC “is not the
| east an individual can do despite his or her Iimtations or
restrictions, but the nost.” SSR 96-8p (1996), at 1996 W
374184,

14



and light work, the grid does not direct a conclusion. |Instead,
the rules of the grid are to be used as gui dance for deciding
whether a plaintiff is disabled. SSR 83-12 (1983), at 1983 W
1983 WL 31253. Particularly, the ALJ nust consider the extent of
any erosion of the plaintiff’s occupational base’ and assess its

significance. 1d.; see also Boone, 353 F.3d at 210. *“Where [, as

here,] the extent of erosion of the occupational base is not

clear, the adjudicator will need to consult a vocati onal
resource.” 1d.; see also Boone, 353 F.3d at 210 (instructing that
“VE assistance is advisable . . . because a VE can provide a nore

i ndi vidual i zed anal ysis as to what jobs the claimant can and
cannot performthan does a determ nation of the claimnt's
remai ni ng occupati onal base.” (citing SSR 83-12)).

Consistent with the Third Crcuit’s teaching in Boone,
the ALJ consulted a VE in the present case. The VE consi dered
all plaintiff’s [imtations and vocational factors supported in
the record and |isted several occupations that it concl uded
plaintiff was capable of performng. The VE also noted the
significant nunber of jobs available in plaintiff’s region for
t he af orenmenti oned occupations. The ALJ credited the VE s
testinmony, which served as substantial evidence for the ALJ's

decision that plaintiff can performwork in significant nunbers

" “Qccupational base” is “the nunber of occupations, as
represented by RFC, that an individual is capable of performng.”
SSR 83-10 (1983), at 1983 W. 31251.

15



in the national econony and, therefore, is not disabled. Thus,
the ALJ properly applied the guiding principles of the grid to

conclude that plaintiff is not disabl ed.

C. The ALJ's Hypothetical Posed to the VE Included Al

Plaintiff's Limtations That Were Supported by the

Record

Plaintiff argues that the ALJ's hypothetical to the VE
failed to include all plaintiff’s [imtations, nanely,
inmpairnments in his arnms, hands and fingers. A VE s “testinony
concerning a claimant's ability to performalternative enpl oynent
may only be considered for purposes of determning disability if
t he question accurately portrays the claimant's individual
physi cal and nmental inpairnments.” Burns, 312 F.3d at 123

(quoting Podedworny v. Harris, 745 F.2d 210, 218 (3d G r. 1984).

A hypot heti cal question posed to a vocational expert nust include
all a claimant's inpairnents that are supported in the record.
Id. Put differently, “[where there exists in the record

medi cal | y undi sput ed evi dence of specific inpairments not

included in a hypothetical question to a vocational expert, the

expert's response is not considered substantial evidence.” |d.
That said, Burns’s reference to “all” inpairnments “enconpasses
only those [inpairnments] that are nedically established”. See

Rut herford, 399 F.3d at 554 (discussing Burns).

16



In the present case, the ALJ's hypothetical to the VE
accurately reflects the evidence presented by plaintiff about his
physical abilities. Any limtations fromplaintiff’s putative
impairnments in functioning his arns, hands and fingers are not
supported by the nedical evidence; indeed, the evidence as a
whol e suggests that plaintiff’s has only mnor, if any,
l[imtations in functioning his arns, hands and fingers. (Tr.

130, 131, 134, 137). Additionally, any such limtation would be
inconsistent with plaintiff’s testinony at his hearing concerning
his ability to lift ten to fifteen pounds and his failure to take
prescri bed pain nedication. Therefore, the ALJ's hypothetical to
the VE included all plaintiff’s [imtations that were credibly
established by the record. The ALJ thus properly relied on the
VE s testinony as substantial evidence for her conclusion that

plaintiff is not disabl ed.

D. The ALJ Did Not Err in Failing to Afford Plaintiff’s

Treating Physician’s Opinion Controlling Wi ght

The opinion of treating physicians “shoul d be accorded
great weight, especially when their opinions reflect expert
j udgnment based on a continuing observation of the patient's

condition over a prolonged period of tinme." Plumer v. Apfel,

186 F.3d 422, 429 (3d Cir. 1999) (quoting Rocco v. Heckler, 826

F.2d 1348, 1350 (3d Cir. 1987) (internal quotation marks

17



omtted). More precisely, the treating physician's opinion is
gi ven control ling weight where "the nature and severity of [the
claimant's] inpairnment(s) is well-supported [sic] by medically
acceptable clinical and | aboratory diagnostic techniques and is
not inconsistent with the other substantial evidence in [the]
case record.” 20 CF.R § 404.1527(d)(2). “An ALJ may reject a
treating physician's opinion outright only on the basis of
contradi ctory nedical evidence, but nay afford a treating

physi cian's opinion nore or |ess weight dependi ng upon the extent
to which supporting explanations are provided.” Plunmer, 186
F.3d at 429.

Here, Dr. Blender’'s (i.e., plaintiff’'s treating
physi ci an’s) concl usions concerning the extent of plaintiff’'s
[imtations were inconsistent with other substantial evidence in
the record. Particularly, the six other physicians to consider
plaintiffs [imtations made only mld to noderate findings

concerning plaintiff’s inpairnments. See, e.q., Plumer, 186 F.3d

at 429 (upholding ALJ's decision refusing to credit treating
physician’s interrogatory responses where ALJ concl uded that such
responses were based primarily on the clainmant's subjective

conpl aints and inconsi stent other physicians’ reports).
Additionally, Dr. Blender’s conclusions were undercut by (1) the
| ack of objective tests or treatnment notes in support of his

conclusions, (2) the evidence that plaintiff failed to undergo

18



t herapy or take prescribed pain nedication, and (3) plaintiff’s
testinmony that he can lift ten to fifteen pounds (whereas Dr.
Bl ender noted that plaintiff could lift no weight).

It bears noting that the ALJ did not reject Dr.
Bl ender’ s opinions outright, but rather accepted themto the
extent they were supported by his own treatnent notes and
obj ective findings, and the record evidence as a whole. The ALJ
was entitled to afford Dr. Blender’s opinions |ess weight in view
of the lack of support for themand the record evidence to the

contrary. See, e.q., Jones v. Sullivan, 954 F.2d 125, 128-29 (3d

Cr. 1991) (affirmng ALJ's finding that plaintiff’s treating
physi ci an’s opi nion was not controlling where such opinion was
conclusory and contradi cted by substantial evidence in the
record). The ALJ properly considered all the medical evidence
and concluded that plaintiff has the RFC to performa limted
range of light work. For the foregoing reasons, this conclusion

is supported by substantial evidence.

' V.  CONCLUSI ON

For the foregoing reasons, the ALJ' s deci sion that
plaintiff is not disabled is supported by substantial evidence in
the record. Accordingly, the R& Rw Il be approved and adopt ed.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCI SCO SANTI AGO : Cl VIL ACTI ON
: NO. 03-6460
Pl aintiff,
V.
JO ANNE B. BARNHART,

Def endant .

ORDER

AND NOW this 12th day of April, 2005, upon
consi deration of the cross-notions for summary judgnent (doc.
nos. 6, 7), and after review of the Report and Reconmendati on of
U S. Magistrate Charles B. Smth (doc. no. 10) and the
plaintiff’s Qbjections thereto (doc. no. 12), it is hereby
ORDERED for the reasons provided in the acconpanyi ng Menorandum
t hat :

1. The Report and Recommendation (doc. no. 10) is
APPROVED and ADOPTED.

2. Plaintiff’s Cbjections to the Report and
Recommendati on (doc. no. 12) are OVERRULED.

3. Defendant’s Motion for Summary Judgnent (doc. no.
7) i's GRANTED.

4. Plaintiff’s notion for summary judgnent (doc. no.

6) is DENI ED.
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5. The final decision of the Conmi ssi oner of Soci al
Security is AFFIRVED and JUDGVENT is entered in favor of

def endant and against plaintiff.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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