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On behalf of herself and others simlarly situated,
plaintiff filed an action against various financial institutions
and debt-collection agencies, alleging federal and state
viol ations of consumer protection laws.! After al npst eight
years of litigation, TM Financial, Inc. is the only defendant
remai ni ng, and only a state cl ai munder Pennsylvania law is
pendi ng.

Plaintiff alleges that defendant engaged in inproper
debt-collection activities, in violation of the Pennsyl vani a Debt
Col l ection Trade Practices Regul ations (“Debt Collection

Regul ations”), 37 Pa. Code 8§ 303.2 Plaintiff seeks relief for

! Plaintiff and certain defendants settled the federal
cl ai ms.
2 VWhen plaintiff initiated the instant action in 1997,

t he Pennsyl vani a Debt Coll ection Trade Practices Regul ations



defendant’s debt-collection violations under the Pennsyl vani a
Unfair Trade Practices and Consunmer Protection Law, 73 P.S. 8§
201-1, et seq. (“UTPCPL”). Before the Court is plaintiff’s
renewed notion for class certification (doc. no. 256)° and
suppl enent al nenorandum (doc. no. 259), defendant’s opposition
(doc. no. 261), and plaintiff’s reply (doc. no. 262).

There is a fundanental disconnect between plaintiff’s
defined class and the source of injury fromwhich plaintiff seeks
relief. This is due, in part, to the stringent causation
requi renent plaintiff nust neet to maintain a private right of

action under the UTPCPL. View ng this substantive requirenent

governed viol ations of unfair debt-collection practices. The
Pennsyl vania Fair Credit Extension Uniformty Act (“PFCEUA"), 73
P.S. § 2270 et seq., however, superseded the Pennsyl vani a Debt

Col l ection Trade Practices Regul ations, effective June 2000. The
PFCEUA “est abl i shes what shall be considered unfair nethods of
conpetition and unfair or deceptive acts or practices with regard
to the collection of debts.” 73 P.S. § 2270.2. Engaging in a
defined act or practice under the PFCEUA is a violation of the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law,
73 P.S. 8§ 201-9.2 ("UTPCPL"). See Piper v. Portnoff Law Assocs.,
274 F. Supp. 2d 681, 685 n.4 (E.D. Pa. 2003). 1In her class
certification papers, plaintiff acknow edged that “no materi al

di fference” exists between these two regul ations for purposes of
plaintiff’s clai magainst defendant. Mem in Supp. of Pl.’s
Renewed Mot. for Class Certification at 2 n.1

3 Previously, the Court conditionally certified one of
plaintiff’s classes, whose federal clainms stemed from al |l eged
violations of the Truth in Lending Act (“TILA"), 15 U.S.C. 8§
1601, et seq. Wllians v. Enpire Funding Corp., 183 F.R D. 428,
433 (E.D. Pa. 1998) (“Wllians 17). At that time, the Court
deferred ruling on class certification for the state-law cl ai is.
Id. Plaintiff later nmoved for class certification on the state-
| aw cl ai s (doc. no. 244), which the Court denied w thout
prejudi ce (doc. no. 255).




t hrough the prismof Federal Rule of Cvil Procedure 23, it
becones clear that plaintiff cannot neet the typicality prong of

Rul e 23(a). Thus, the Court nust deny class certification.

BACKGROUND

On June 8, 1995, plaintiff entered into a Hone
| mprovenent Installment Contract with Frednont Buil ders, Inc.
Shortly thereafter, defendant TM Financial reviewed and approved
the loan for funding. Defendant’s paynent records indicate that
plaintiff did not nmake her first |oan paynent until a nonth after
the due date. Plaintiff's non-paynent pronpted defendant to
engage in various debt-collection practices. Plaintiff avers
t hat defendant sent her unlawful formletters and coll ection
noti ces, and nade i nappropriate tel ephone calls to her hone and
wor kpl ace. A careful parsing of plaintiff’'s deposition
testinmony, specifically relating to defendant’s formletters and
tel ephone calls, is inperative to understandi ng her underlying
UTPCPL claimand how her claimrelates to the clains asserted by
t he proposed cl ass.

Plaintiff concedes that she did not read the content of
the debt-collection formletters sent to her by defendant.
Nonet hel ess, because of the witing on the envel opes contai ni ng
the formletters, plaintiff knew the mailings were from

def endant, even w thout reading them



In addition to sending plaintiff nunerous formletters,
def endant all egedly subjected plaintiff and her famly to
intrusive and harassing tel ephone calls. First, plaintiff felt
t hreat ened by defendant’s debt-collection phone calls, as
evi denced by her deposition testinony.

Q Did you make any paynents to

Enpi r e*?

A Yes.

Q Wy ?

A Because they threatened ne.
They threatened nme. They
threatened to take ny house
fromme. | ain’t know why
t hey take ny house from ne
when the governnent gave ne
sonet hi ng.

Q Did the person threaten you on
t he phone or with a letter?

A They threatened nme on the
phone.

Q They threatened you on the
phone?

A Yes.

Dep. of Plaintiff KikmWIlliams (“WIlIlianms Dep.”), Feb. 2, 1998,
Tr. at 183-84. Plaintiff also testified that during these debt-
col l ection tel ephone calls, sone of which occurred | ate at night,
def endant vowed to take away her house and put her children on
the street. Additionally, defendant allegedly used abusive

| anguage as a neans of collecting paynments fromplaintiff.

4 Def endant TM Financial transferred its |oan servicing
busi ness to Enpire Funding Corporation, a former defendant in
this action, sonetine in the m d-1990s.
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VWhat did they say?

They called 12, one o’ clock at
night telling ne if | don't
make a paynment on the work

t hat was done in ny house,
they was going to take ny
house fromnme and they' ||l see
that me and ny kids is out in
the street.

Sonebody said that to you on

t he phone?

Yes, they did. Yes, they did.
They called you at 12 or one

i n the norning?

Yes. He even called and asked
for me and had nusic playing
in the background, okay, and |
said, “Well, it wasn’t ne,”
and then they called again.
The nusic was playing again in
t he background. He tried [tO]
hid[e] his voice. | said,
“This is Kim” He said, "You
better pay that fucking
nmoney,” just like that, “or we
going to have your fam |y out
in the street.”

Sonebody said that to you?
Yes, they did, 12:30, one

o’ clock at night.

>0

> Q> QO

>0

Q Was it after you had al ready
started maki ng paynents?

A Yes, and then | stopped. |
st opped ‘ cause they was
calling nme and they was badgering

me. | couldn’t sleep. | mssed
days of work ‘cause they called
nmy j ob.

Id. at 185- 86.
Second, because of defendant’s tel ephone calls,

plaintiff clains that she felt constrained to violate her



enpl oyer’s policy restricting personal

t el ephone call s,

| ost

productive work time and pay, was conpelled to change her

t el ephone nunber,

Q

A

> QO» O

>0

and suffered fromworry and stress.

What about your enployer? D d
you tell themnot to take any
call s?

They was harassing ne. They
told nme | couldn’t get no
calls. They harassed nme on ny
J ob.

So, your enployer told you
[that] you couldn’t get any
call s?

Yes.

In that letter, it says that
you had | ost two days of work.
Yes.

Can you tell me what that was
all about?

Stress. They stressed ne out.
They stressed ne out so bad
calling ny job--1 mean they
was, like, calling. They
woul d bring nme nessages. They
woul d bring nme nessages.
Before all this started, | can
get a phone call fromny kids
i f sonething go[es] wrong.

Al right.

| can’'t get a phone call. |
had to go buy a beeper so ny

kids can page ne. | have to
go outside the building to use
t he phone. | destroyed

everybody else’s calls on the
j ob because the calls was
com ng frequently.

Al right. Wth the tw days
of work--when was it that you
| ost those two days of work?
l--1 can’t renenber. | can’'t
r emenber .



> O

QXO>» QO

A

ld. at 201, 210-11.

In fact,

The two days of work that you
m ssed, how long after was it
that you got the called [sic]
from Enpire?

| don’t know how | ong after.
Did you get paid for those two

days?
Paid what? If | mss a day to
work, | mss pay. | don't

have that kind of |ob.

What is the daily pay you

m ssed on those two days?

| make 8.60 an hour.

s it an eight-hour shift?
Yes.

You work the full eight hours,
or do you have to take out for
[ unch?

| work straight through

defendant’ s constant calling conpelled

plaintiff to change her hone tel ephone nunber:

Q

> O 20X»

Id. at 226.

You change[d] your phone
nunber at sonme point in tinme?
Yes.

Wy was that?

Because they was harassi ng ne
t oo bad.

Did it cost you any noney to
change your phone nunber?

No. | just--I just told [the
phone conpany] that | was
bei ng harassed | ate at night,
me and ny ki ds.

Finally, plaintiff testified that defendant’s debt-



coll ection tel ephone calls caused her trenendous worry and
stress.

Wul d you tell ne what other
damages you suffered?
Worrying. Worrying.

About | osing your honme?
Losing ny house and | osing ny
hai r.

Losi ng your house--

You know, when you worry,
you’' re worrying, the back of
your hair where you be

rubbi ng, your nerves--ny
nerves is bothering ne. By ny
nerves bothering nme, it’s,

i ke constantly, you know,
doing like this all the tine,
and the back of ny hair cane
out .

>Q 202> QO

Id. at 235.
Plaintiff not only contends that defendant’s actions

vi ol ated Pennsyl vania’ s consunmer protection |aws as to her, but
al so asserts that defendant’s allegedly inproper collection
activities were uniformy directed to nenbers of a proposed
class. Plaintiff defines the proposed cl ass as:

[Alll persons included wthin the

definition of the class defined

in paragraph 2 of this Court’s
Order entered June 27, 2002° to

5 Paragraph 2 of the Court’s June 27, 2002 Order states:

This action shall be nmaintained,
for purposes of a settlenent

bet ween t he cl ass and def endant

U S. Bank, N. A, trustee (“U S
Bank”), as a class action pursuant
to Rule 23 of the Federal Rul es of
Civil Procedure. A settlenent
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whom during the six years prior
to the filing of this class
action, defendant TM Fi nanci al
Inc. sent letters or other

comuni cati ons substantially in

the formof the letters attached

to the Plaintiff's Mdtion for
Partial Summary Judgnent Agai nst
Defendant TM Financial, Inc., in
an attenpt to collect a non-

busi ness debt. Excluded fromthe
TM Cass are all officers and
directors of the defendant.

Mem of Law in Supp. of Pl.’s Renewed Mdt. for O ass

Certification at 4 (enphasis added).

Reduced to its essence,

plaintiff wi shes to represent a class of persons to whom

def endant sent inproper debt-collection formletters, simlar to

t he ones she received. Although plaintiff alleges to have

received tel ephone calls, as well as formletters, from

def endant, she does not restrict the class to individual s who

class is certified as consisting of
all persons who, from January 1993
t hrough Cctober 16, 1997, were

subj ected to a two-contract sal es
and financing schene for the

pur pose of home repair and/or
renodel i ng good and services from

Frednont Buil ders, Inc.

i n which

they first signed a standard form

wor k order contract,

and

thereafter, signed a second Hone

| mprovenent Installation Contract,
whi ch was at sone point assigned to
U.S. Bank. Excluded fromthe class
are the defendant and all officers
and directors of the defendant.

(doc. no. 199) (footnote omtted).
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recei ved both tel ephone calls and formletters or to individuals
who just received tel ephone calls. Because of a disconnect
between plaintiff’s defined class and the source of injury from
which plaintiff seeks relief, the Court nust deny class

certification.

1. DI SCUSSI ON

A Plaintiff's Underlying Cains for Class Certification

Generally, a court should refrain from conducting a
prelimnary inquiry into the nerits of an action at the class

certification stage. Barnes v. Am Tobacco Co., 161 F.3d 127,

140 (3d Cir. 1998). Nevertheless, a court’s consideration for
class certification is “enneshed in the factual and | egal issues

conprising the plaintiff’s cause of action.” Gen. Tel. Co. of

Sout hwest v. Falcon, 457 U. S. 147, 160 (1982) (quoting Coopers &

Lybrand v. Livesay, 437 U. S. 463, 469 (1978)); see also Newton v.

Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 166

(3d Cr. 2001) (“Aclass certification decision requires a

t hor ough exam nation of the factual and | egal allegations.”);
Barnes, 161 F.3d at 140 (“In considering whether certification is
proper, we refrain fromconducting a prelimnary inquiry into the
merits. At the sanme tinme, we nust carefully exam ne the factua
and legal allegations.”) (internal citations omtted).

“Sonetinmes [these] issues are plain enough fromthe pleadings to

10



determ ne whether the interests of the absent parties are fairly
enconpassed within the naned plaintiff’s claim and sonetines it
may be necessary for the court to probe behind the pl eadi ngs
before comng to rest on the certification question.” Gen. Tel.
Co., 457 U.S. at 160. The latter is true in the instant case.

As the United States Suprene Court recognized in

Coopers & Lybrand v. Livesay, 437 U S. 463 (1978),

[ e] val uati on of many of the
guestions entering into

determ nation of class action
guestions is intimtely involved
with the nerits of the clains.

The typicality of the
representative’s clains or

def enses, the adequacy of the
representative, and the presence of
common questions of |law or fact are
obvi ous exanpl es. The nore conpl ex
determ nations required in Rule
23(b)(3) class actions entail even
greater entanglenent with the
merits .

Id. at 469 n.12 (enphasis added) (quoting 15 C. Wight, A
MIler, & E. Cooper, Federal Practice and Procedure 8 3911, p.
485 n. 45 (1976)).

Plaintiff’s remaining claiminvolves a private action
under UTPCPL’'s Section 201-9.2, alleging that defendant viol ated
Pennsyl vani a’s Debt Collection Regulations. Even if an entity
vi ol ated a consuner protection |law, such as the Pennsyl vani a Debt
Col l ection Regul ations, such a violation does not automatically

entitle an individual to bring a private action under the UTPCPL

11



Rat her, only under certain circunstances nmay an aggrieved
i ndi vidual seek a private renedy, as prescribed by Section 201-
9.2 of the UTPCPL:

Any person who purchases or | eases
goods or services primrily for
personal famly or household

pur poses and thereby suffers any
ascertainable | oss of noney or
property, real or personal, as a
result of the use or enpl oynent by
any person of a nethod, act or
practice decl ared unl awful by
section 3 of this act, may bring a
private action to recover actual
danmages or one hundred dollars
($100), whichever is greater.

73 P.S. 8 201-9.2 (enphasis added). Thus, a plaintiff nust

establish, inter alia, the requisite causation to maintain a

vi abl e private action under the UTPCPL

In the sem nal case of Winberg v. Sun Co., Inc., 565

Pa. 612 (2001), the Suprene Court of Pennsylvania exam ned the
UTPCPL’ s Section 201-9.2. 1d. at 615-18. Recognizing that the
UTPCPL’s roots are firmly grounded in fraud prevention, the
Suprene Court of Pennsylvania stated “[n]Jothing in the

| egi sl ative history suggests that the | egislature ever intended
statutory | anguage directed agai nst consuner fraud to do away
with the traditional common |aw el enents of reliance and
causation.” 1d. At 618. As the Suprene Court of Pennsyl vania
determ ned, “[t]he statute clearly requires, in a private action,

that a plaintiff suffer an ascertainable loss as a result of the

12



defendant’s prohibited action.” 1d. (enphasis in original); see

also Giffith v. Mellon Bank, N. A, 328 F. Supp. 2d 536, 539 n.11

(E.D. Pa. 2004) (Robreno, J.) (“Specifically, [plaintiff] failed
to plead reliance and damages. This flaw was fatal . . . since
it is well settled that a plaintiff bringing a private action
under Pennsylvania’s Uniform Trade Practices and Consuner
Protection Law (“UTPCPL”) nust establish the el enents of common-

law fraud.”); Toy v. Metro. Life Ins. Co., 863 A 2d 1, 11 (Pa.

Super. 2004) (“Upon our review of the Suprene Court’s decision in

Wi nberg, we nust conclude that every plaintiff asserting a

private cause of action under the UTPCPL nust denonstrate his/her
justifiable reliance on the m srepresentation or w ongful

conduct.”) (enphasis added); Wiler v. SmthKline Beecham Corp.

No. 2422, 2001 W 1807382, at *3 (Pa. C. Comm Pleas Cct. 8,
2001) (“As noted by several Pennsylvania appellate court
decisions, a private plaintiff, whose right to act arises under
UTPCPL Section 9.2, nust show that he or she was damaged as a
result of a defendant’s unlawful act. . . . As a result, the
Plaintiffs nust plead that they suffered harmas a result of
[ def endant’ s] deceptive conduct.”) (internal citations omtted).
Mor eover, any doubt as to whether statutory damages are
avai |l abl e under the UTPCPL has been resolved in the negative, in

i ght of the Supreme Court of Pennsylvania s Winberg decision.?®

6 In Fry v. Hayt, Hayt, & Landau, 198 F.R D. 461 (E. D
Pa. 2000) (Robreno, J.), a case involving a class-action

13



565 Pa. at 615; see al so Saunders v. Berks Credit & Coll ections,

Inc., No. Cv. 00-3477, 2002 W. 1497374, at *12 (E.D. Pa. July

11, 2002) (“The Pennsyl vania Suprene Court has interpreted this
section to nean that statutory damages are unavail abl e under the
[ Pennsyl vania Unfair Trade Practices & Consuner Protection Law
in the absence of an ascertai nable | oss of noney or property
proxi mately caused by the defendant’s prohibited conduct.”)

(internal quotations and citation omtted); Tenuto v. Transworld

Sys., Inc., No. Cv. A 99-4228, 2002 W 188569, at *1 (E. D. Pa.
Jan. 31, 2002) (“[T]he Pennsyl vania Suprene Court definitively
held that statutory danmages are unavail abl e under the UTPCPL in
t he absence of an ascertai nable | oss of noney or property

proxi mately caused by the defendant’s prohibited conduct.”).

In the instant case, plaintiff contends that she
suffered an ascertai nable |oss of noney, i.e., loss of incone, as
a result of defendant’s inproper telephone calls. Plaintiff
fails, however, to show whether she or any proposed cl ass nenber
suffered an ascertainable | oss of noney or property as a result
of defendant’s debt-collection formletters. Despite plaintiff’s

effort in providing the history of defendant’s debt-collection

settlement, this Court noted that “it is unclear whether a

viol ation of the Debt Collection Trade Practices Regul ati ons,
incorporated into the [UTP]CPL, allows statutory danages in cases
in which no actual damages are proven.” 1d. at 473-74. Since
the Fry decision, the Suprenme Court of Pennsylvani a decided

Wei nberg v. Sun Co., Inc., 565 Pa. 612 (2001), shedding light on
this issue.

14



activities for certain proposed class nenbers, these records only
show t hat individuals were sent particular formletters, not that
any nmenber of the class suffered a | oss of noney or property
because of having been sent the formletters.’

It is true that by sinply sending inproper debt-
collection formletters, defendant may have violated a section of
the Pennsylvania Fair Credit Extension Uniformty Act

(“PFCEUA"), 8 such as Section 2270.4(b)(6)(viii).® Under that

! During the Court’s hearing to consider plaintiff’s
renewed notion for class certification, plaintiff’s counsel
argued that the proposed class nenbers suffered a nonetary | oss
by maki ng paynments on their |oans after receiving defendant’s
formletters. Plaintiff, however, neither asserted this theory
of causation in her papers nor has she provided evidence of this
occurrence. For both reasons, the belated argunent is rejected.

8 The Pennsylvania Fair Credit Extension Uniformty Act
(“PFCEUA"), 73 P.S. 8 2270 et seq., superseded the Pennsyl vani a
Debt Coll ection Trade Practices Regul ations, 37 Pa. Code § 3083,
ef fective June 2000. See supra note 1

° In part, Section 2270.4 states:

(6) A creditor may not use unfair
or unconsci onabl e neans to coll ect
or attenpt to collect any debt.
Wthout Iimting the general
application of the foregoing, the
foll ow ng conduct is a violation of
t hi s paragraph:

(viii) Using any |anguage or
synbol, other than the creditor's
address, on any envel ope when
communi cating with a consuner by
use of the mails or by tel egram
provided that a creditor may use
its business nane.

15



scenari o, the Pennsylvania Attorney General may bring an action
w t hout showi ng that either plaintiff or the proposed class
menbers actually received or read the formletters. By contrast,
however, a private action under the UTPCPL, unlike the case where
the action is brought by the Pennsylvania Attorney General,
requires a plaintiff to establish that defendant’s purportedly
unl awf ul conduct caused an definable | oss of nobney or property.
This causation requirenent is expressly prescribed by the UTPCPL
73 P.S. § 201-9. 2.

In determ ning whether a plaintiff can satisfy the
requi site causation under the UTPCPL, the court mnust | ook
“through the prismof [Federal Rule of G vil Procedure] 23.”

Newt on, 259 F.3d at 181. Wthout a show ng of an ascertai nabl e
| oss of noney or property to plaintiff and the class nenbers
resulting fromdefendant’s alleged nmailings, plaintiff cannot

meet all the requirenents for class certification.

B. Legal Standards for Class Certification

The proponent of class certification carries the burden
of proving that the action satisfies not only the four threshold

requi renents of Federal Rule of G vil Procedure 23(a), ! but also

73 P.S. 8§ 2270.4 (b)(6)(viii).
10 Federal Rule of Civil Procedure 23(a) prescribes:

One or nore nenbers of a class may
sue or be sued as representative

16



one of the three requisites of Federal

23(b).** Fed. R CGv. P. 23; see also

Fed. R GCiv.

parties on behalf of all only if
(1) the class is so nunmerous that
j oi nder of all nmenbers is

i npracticabl e;

(2) there are questions of |aw or
fact common to the class;

(3) the clains or defenses of the
representative parties are typica
of the clains or defenses of the
cl ass; and

(4) the representative parties wll
fairly and adequately protect the
interests of the class.

P. 23(a).

Rul e of Cvil

Pr ocedur e

1 Federal Rule of Civil Procedure 23(b) provides:

An action may be maintained as a
class action if the prerequisites
of subdivision (a) are satisfied,
and in addition:

(1) the prosecution of separate
actions by or against individual

menbers of the class would create a

ri sk of

(A) inconsistent or varying

adj udi cations with respect to

i ndi vi dual nenbers of the class
whi ch woul d establish inconpatible
standards of conduct for the party
opposi ng the cl ass, or

(B) adjudications with respect to
i ndi vi dual nenbers of the class
whi ch would as a practical matter
be di spositive of the interests of
t he ot her nenbers not parties to

t he adj udi cations or substantially
inmpair or inpede their ability to
protect their interests; or

17



Johnston v. HBOFilmMnt., Inc., 265 F.3d 178, 183-84 (3d G r

2001) (discussing Rule 23's requirenents); WIllians v. Enpire

Funding Corp., 183 F.R D. 428, 433 (E.D. Pa. 1998) (“WIlliams 1)

(same). “Wien doubt exists concerning certification of the
class, the court should err in favor of allowi ng the case to

proceed as a class action.” Wllianms |, 183 F.R D. at 433.

(2) the party opposing the class
has acted or refused to act on
grounds generally applicable to the
cl ass, thereby making appropriate
final injunctive relief or
correspondi ng declaratory relief
with respect to the class as a
whol e; or

(3) the court finds that the
guestions of law or fact conmon to
t he menbers of the class

predom nat e over any questions
affecting only individual nenbers,
and that a class action is superior
to other avail able nethods for the
fair and efficient adjudication of
the controversy. The matters
pertinent to the findings include:
(A) the interest of nenbers of the
class in individually controlling
t he prosecution or defense of
separate actions; (B) the extent
and nature of any litigation
concerning the controversy already
comenced by or agai nst nenbers of
the class; (C) the desirability or
undesirability of concentrating the
litigation of the clains in the
particular forum (D) the
difficulties likely to be
encountered in the managenent of a
cl ass action.

Fed. R Cv. P. 23(b).
18



C. Rul e 23(a) Requirenents

The proponent of class certification nmust satisfy
Rul e 23(a)’s requirenents of (1) nunmerosity; (2) commonality; (3)
typicality; and (4) adequacy of representation. Fed. R GCv. P.
23(a). Rule 23(a) is nmeant “to assure both that class action
treatnent is necessary and efficient and that it is fair to the

absent ees under the particular circunstances.” Baby Neal V.

Casey, 43 F.3d 48, 55 (3d Gr. 1994). A court is obligated to
engage in a rigorous analysis to ensure that the requisites of

Rul e 23(a) are satisfied. Gen. Tel. Co., 457 U S. at 161; see

also Wllianms I, 183 F.R D. at 437 (noting “the Court’s duty to

rigorously ensure conpliance with Rule 23(a)”).
Because the analysis for Rule 23(a)’s commonality and
typicality requirenments “tend to nerge,” the Court w Il address

these class-certification concepts in tandem Gen. Tel. Co., 457

US at 157 n.13. “Both [the commpnality and typicality

requi renents] serve as gui deposts for determ ni ng whether under
the particular circunmstances nmai ntenance of a class action is
econom cal and whether the named plaintiff’s claimand the cl ass
clainms are so interrelated that the interests of the class
menbers will be fairly and adequately protected in their

absence.” |1d.; see also Anthem Prods., Inc. v. Wndsor, 521 U S.

591, 626 n.20 (1997) (quoting Gen. Tel. Co., 457 U. S. at 157

n.13).

19



To satisfy the comonality requirenent, plaintiff nust
show t hat questions of |aw or fact are common to the class. Fed.
R Gv. P. 23(a)(2). *“Afinding of commonality does not require
that all class nenbers share identical clains, and indeed
‘factual differences anong the clainms of the putative class

menbers do not defeat certification.”” 1In re Prudential Ins. Co.

of Am Sales Practices Litig., 148 F.3d 283, 310 (3d Gr. 1998)

(quoting Baby Neal v. Casey, 43 F.3d 48, 56 (3d Cir. 1994)). The

named plaintiff need only share “at | east one question of |aw or
fact with the grievances of the prospective class” for the
comonal ity requirenent to be satisfied. Baby Neal, 43 F. 3d at
56. Put another way, “Rule 23 does not require that the
representative plaintiff [to] have endured precisely the sane
injuries that have been sustained by the class nenbers, only that
t he harm conpl ai ned of be commbn to the class . . . .” Hassine
v. Jeffes, 846 F.2d 169, 177 (3d Cr. 1988) (enphasis in
original). The threshold for comonality is very |low. Newt on,
259 F.3d at 183.

In the instant case, defendant sent all egedly unl awf ul
debt-collection formletters to plaintiff and the proposed cl ass
menbers. \Whet her defendants engaged in this unlawful debt-
collection practice is a factual issue comon to plaintiff and
the putative class, thereby satisfying Rule 23(a)’s commnality

requirenment. Although it is not apparent that the harmfrom
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which plaintiff purportedly suffered is conmon to any harmt hat
t he proposed class m ght have endured, this difference will not
destroy commonality.

In turn, “typicality entails an inquiry whether the
named plaintiff’s individual circunstances are markedly different
or . . . the legal theory upon which the clains are based differs
fromthat upon which the clains of other class nenbers wll

perforce be based.” Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d

Cr. 1985) (citing Wiss v. York Hosp., 745 F.2d 786, 809 n. 36

(3d Cir. 1984)). This requirenent is nmeant to assess “whet her
the action can be efficiently maintained as a class and whet her
the naned plaintiffs have incentives that align with those of

absent class menbers so as to assure that the absentee’s

interests will be fairly represented.” Baby Neal, 43 F.3d at
57. “Even relatively pronounced factual differences wll

generally not preclude a finding of typicality where there is a
strong simlarity of |legal theories, or where the claimarises

fromthe sanme practice or course of conduct.” WIllians I, 183

F.R D. at 439. The purpose of the typicality requirenent is “to
preclude certification of those cases where the | egal theories of
the naned plaintiffs potentially conflict with those of the
absentees by requiring that the common clains are conparably
central to the clains of the naned plaintiffs as to the clains of

the absentees.” Baby Neal, 43 F.3d at 57. As the Court
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recognized in Wllians |, “typicality only requires that the harm

conpl ai ned of be common to the class.” 183 F.R D. at 439.

In this case, plaintiff faces a dilema. Recall that
plaintiff chose to define the putative class as to those
i ndi vi dual s to whom def endant sent debt-collection “letters or
ot her communi cations substantially in the formof the letters.”
Mem of Law in Supp. of Pl.’s Renewed Mdt. for d ass
Certification at 4. To proceed as a class representative,
plaintiff nmust enphasize the debt-collection practice comon to
plaintiff’'s clains and the putative class nenbers’ clains, i.e.,
defendant’ s course of conduct in sending the offending form
letters.

On the other hand, to satisfy the causation requirenent
for maintaining a private right of action under the UTPCPL
plaintiff nmust show that she suffered an ascertai nable | oss of
noney or property as the result of some prohibited conduct in
whi ch def endant engaged. Plaintiff does not claimthat
defendant’s mailing of formletters caused her injury. Instead,
she asserts that it was the nunerous tel ephone calls she received
from defendant at her honme and workpl ace that caused her to
suffer a nmonetary loss. Thus, the comonality requirenent is
satisfied by pointing to the formletters that defendant sent to
plaintiff and other proposed nenbers. The typicality

requi renent, however, fails because plaintiff’'s alleged injury is
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derived fromthe tel ephone calls that she received from
def endant, and not fromthe formletters that defendant sent to
her and the proposed cl ass nenbers. 2

Nor may a showing of injury be inferred nerely fromthe
fact that defendant sent debt-collection formletters to class

nenbers. Rather, the UTPCPL, unlike its federal counterpart,®®

12 Even if plaintiff defined the class by tel ephone calls
or telephone calls and formletters, she would still encounter
difficulties in achieving class certification. As the Third
Circuit has recognized, “a variety of oral representations
[creates] a circunstance which m ght present a greater obstacle
to class treatnment [under typicality].” Eisenberg, 766 F.2d at
786-87. Unless plaintiff can show that defendant’s oral
comuni cations for debt-collection purposes were uniform such
that defendant’s callers strictly adhered to a scripted format
for the tel ephone conversations, she cannot establish that her
clains arise fromthe sanme course of conduct as the proposed
cl ass nmenbers’ clains, thereby forfeiting Rule 23's typicality
requirenent. See In re Prudential, 148 F.3d at 310 n. 48; see
al so Johnston, 265 F.3d at 191 (finding that the predom nance
requi renent for class certification was not nmet in a private
securities fraud action because “the content of the individual
representations . . . were not standard or scripted but were oral
and varied.”).

13 The federal Fair Debt Collection Practices Act
(“FDCPA"), 15 U.S.C. § 1692, was created, in part, "to elimnate
abusi ve debt collection practices by debt collectors ... [and] to
protect consunmers agai nst debt collection abuses.” 15 U.S.C. §
1692(e). Unlike Pennsylvania s UTPCPL, the FDCPA provides for
statutory damages. 15 U . S.C. 8§ 1692k(a)(2)(A); see also Weiss v.
Regal Collections, 385 F.3d 337, 340 n.3 (3d Cr. 2004) ("“The
FDCPA sets a $1000 statutory limt on damages awarded in a
private action[]. The statute also limts the amobunt of damages
recoverable in a class action to the | esser of $500,000 or 1 per
centum of the net worth of the debt collector.”) (internal
qguotations and citations omtted); OBrien v. Valley Forge
Specialized Educ. Servs., No. CGv. A 03-CV-5695, 2004 W
2580773, *4 n.4 (E.D. Pa. 2004) (“A successful plaintiff in an
FDCPA action can al so recover statutory danages up to $1000 for
each violation, attorney's fees, and costs.”).
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requires that individuals nmust have suffered | oss of noney or
property as a result of defendant’s prohibited conduct for
liability to attach.

Finally, any claimthat defendant’s “practice or course
of conduct” may be generically defined as “debt-collection
practices,” as opposed to the nore narrowy defined practices of
either debt-collection letters or debt-collection tel ephone
calls, is msplaced. These two debt-collection practices vary
greatly. Formletters are a less intrusive nmeans of debt
collection and provide, on their face, uniformty as to what
nmessages defendant was conveying to all individuals who received
the letter. On the other hand, defendant’s debt-collection

tel ephone calls are a highly personalized and intrusive neans of

14 Testinmony fromcertain proposed class nenbers
illustrates the di sconnect between plaintiff’s clains and the
proposed class nmenbers’ clainms. Mary Ann Wlson and Virginia L
Trumbel |, two potential class nenbers, were deposed. M. WIson
testified that she would |i ke danages because of defendant’s
har assi ng tel ephone calls, but she did not nention seeking
damages for any formletters that defendant sent. Dep. of Mary
Ann W1l son, Feb. 3, 1998, Tr. at 81-88. Another proposed cl ass
menber, Virginia L. Trunbell, used to call defendant about her
| oans and often asked defendant to call her back. Dep. of
Virginia L. Trunbull, Feb. 3, 1998, Tr. at 113-16, 173-76. M.
Trunmbel | s grievances stem from poor workmanship in her hone
repairs, and not the formletters. |[d.

Al t hough proposed cl ass nenbers may have suffered an
ascertai nabl e | oss of noney or property because of defendant’s
debt-coll ection tel ephone calls, plaintiff limted the scope of
t he proposed class to include only those individuals to whom
def endant sent formletters. Therefore, the Court cannot | ook to
purported injuries fromdefendant’s debt-collection tel ephone
calls to satisfy the typicality requirenent.
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debt collection and entail individualized communications that
di ffer anong cl ass nenbers.

Under these circunstances, plaintiff’s clainms are
“markedly different” fromthose of the proposed cl ass, havi ng not
arisen, as far as damages are concerned, fromthe “sanme practice

or course of conduct” by defendant. See Newton, 259 F.3d at 185.

Because plaintiff cannot neet the typicality requisite of Rule

23(a), class certification nust be denied.

15 Because plaintiff cannot satisfy Rule 23(a)’s
typicality requirenment, the Court need not delve into the
remai ni ng threshold requirenents under Rule 23(a) or the nore
stringent requirenents under Rule 23(b). Although plaintiff can
nost |ikely satisfy Rule 23(a)’s nunmerosity requirenent, having
ascertai ned the names of 174 proposed cl ass nmenbers whom
def endant sent allegedly inproper debt-collection formletters,
serious questions surround whether Rule 23(a)’s adequacy of
representation requi renent can be satisfied.

Two criteria nmust be net to satisfy Rule 23's adequacy
requirenent: (1) The plaintiff's attorney nust be qualifi ed,
experi enced, and generally able to conduct the proposed
litigation, and (2) the plaintiff must not have interests
antagonistic to those of the class. Wiss v. York Hosp., 745
F.2d 786, 811 (3d Gr. 1984). “The inquiry that a court should
make regardi ng the adequacy of representation requisite of Rule
23(a)(4) is to determne that the putative naned plaintiff has
the ability and the incentive to represent the clains of the
cl ass vigorously, that he or she has obtained adequate counsel,
and that there is no conflict between the individual’s clainms and
t hose asserted on behalf of the class.” Hassine, 846 F.2d at
179.

Plaintiff’s counsel has experience in litigating class
actions, and the Court does not doubt that counsel would suitably
represent a class. See Wllianms I, 183 F.R D. at 428. \Wat is
troubl esone, however, is that a conflict exists between the
damages of plaintiff and of the putative class nenbers. Wile
plaintiff is seeking damages resulting from defendant’s tel ephone
calls, the proposed class’s damages arise fromthe substance
and/ or manner of delivery of defendant’s formletters. Counsel’s
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[11. CONCLUSI ON
For the reasons set forth above, the Court denies

plaintiff's renewed notion for class certification.

representation woul d necessarily be affected by the conflict of
interest between the plaintiff’s and the class nenbers’s clai ns.
Hence, this requirement would be difficult to satisfy.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KIM W LLI AVS, : ClVIL ACTI ON
: NO. 97-4518
Pl aintiff,
V.

EMPI RE FUNDI NG CORPORATI ON,
ET AL.,

Def endant s.

ORDER
AND NOW this 11th day of April, 2005, it is hereby
ORDERED that plaintiff’s Renewed Mdtion for Cass Certification

Agai nst Defendant TM Financial, Inc. (doc. no. 256) is DEN ED.

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENO, J.



