IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Pl ONEER CONTRACTI NG, | NC., )
) Gvil Action

Plaintiff ) No. 04-CV-01437
)
VS. )
)
EASTERN EXTERI OR WALL )
SYSTEMS, |INC.; )
WAYNE MARTIN; and )
KEVIN M KASSAVAUGH, * )
)
Def endant s )

APPEARANCES:
ARTHUR R SHUMAN, ESQUI RE
On behal f of Plaintiff

JAMVES D. HOLLYDAY, ESQUI RE
On behal f of Defendants

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants’ Rule
12(b)(6) Mdtion to Dismss Plaintiff’'s Conplaint, or, in the

Alternative, Rule 12(e) Mtion for a More Definite Statenent.

. Al t hough defendants indicate in their notion to dismss that

plaintiff msspelled the | ast name of defendant Kevin M Cassavaugh as
“Kassavaugh,” the caption of this case has not been fornally anended to
reflect the proper spelling of the defendant’s nanme. However, in the body of
this Opinion, we will utilize the proper spelling of defendant’s nane.



The nmotion was filed April 26, 2004.2 For the reasons expressed
bel ow, we grant defendants’ notion to dismss plaintiff’s two-
count Conplaint inits entirety.?

Specifically, we grant defendants’ notion to dismss
with prejudice Counts One and Two as to defendant Eastern
Exterior Wall Systems, Inc. (“Eastern”). Defendants’ notion to
di smss Counts One and Two as to defendants Kevin M Cassavaugh
and Wayne Martin is granted without prejudice for plaintiff to
file an Amended Conplaint with respect to its cl ai ns agai nst
defendants Kevin M Cassavaugh and Wayne Martin pursuant to

18 U.S.C. § 1962(c) and 18 U.S. C. § 1962(d).

PROCEDURAL HI STORY

This case commenced with the filing of a two-count
civil Conplaint on March 31, 2004. Plaintiff Pioneer
Contracting, Inc. alleges two separate counts under the Racketeer

| nfl uenced and Corrupt Organi zations Act (“RICO).% Count One is

2 On May 13, 2004, Plaintiff’s Response to Defendants’ Motions
Pursuant to Rules 12(b)(6) and 12(c) FRCP was filed. On May 26, 2004,
Def endants’ Reply Menorandumin Response to Plaintiff’s Response to
Def endant s’ Mbtions Pursuant to Rules 12(b)(6) and 12(e) FRCP was filed. On
June 24, 2004, Plaintiff’s Response to Defendants’ Reply Menorandumto
Plaintiff’s Response to Defendants’ Mtions Pursuant to Rules 12(b)(6) and
12(e) FRCP was fil ed.

3 Because we grant defendants’ notion to disniss, we need not

consi der or dispose of defendants’ alternative notion for a nore definite
st at enent .

4 18 U.S.C. 88§ 1961-1990.



brought pursuant to 18 U S.C. 8§ 1962(c). Count Two asserts a

claimpursuant to 18 U.S.C. § 1962(d).

JURI SDI CT1 ON AND VENUE

The matter is before the court on federal question
jurisdiction. 18 U S.C. 8§ 1964; 28 U.S.C. 8§ 1331. Venue appears
appropriate in this district because plaintiff avers that the
facts and circunstances giving rise to its clains occurred in
Nor t hanpt on, Bucks and Phil adel phia counties. See

18 U.S.C. § 1965; 28 U S.C. 8§ 118, 1391.

SUMVARY OF DECI SI ON

Section 1962(c) of RICO nmakes it unlawful for any
person associated with an enterprise engaged in interstate
commerce to conduct the affairs of the enterprise through a
pattern of racketeering activity. Because plaintiff’s Conplaint
asserts that Eastern was the “enterprise”, Eastern cannot al so be
held liable under Section 1962(c) as a “person” for the conduct
of its enployees, defendants Cassavaugh and Martin, whom
plaintiff specifically alleges were acting within the scope of
their enploynment and authority on behalf of Eastern.

Because plaintiff has failed to establish a viable
cl ai m agai nst Eastern under Section 1962(c), its Section 1962(d)
claimnmust also fail. Section 1962(d) of RICO nmakes it unl awful

for any person to conspire to violate subsection (c). However,



conspiracy cannot |ie against the corporation for the actions of
its enployees who violate RICO on its behalf. Moreover

enpl oyees of a corporation, while acting in the course and scope
of their enploynent, cannot conspire with each other.

Therefore, we dism ssed both RICO counts of plaintiff’s
Conpl ai nt agai nst defendant Eastern with prejudice.

A pattern of racketeering activity requires the
comm ssion of at |east two predicate offenses listed in Rl CO
Plaintiff alleges mail fraud and wire fraud as those offenses.
Under Federal Rule of G vil Procedure 9(b), allegations of fraud
must be pled with particularity.

W find that plaintiff has not alleged the predicate
acts of mail fraud or wire fraud with the requisite particularity
of Rule 9(b). Therefore, we dismss plaintiff’s Conpl ai nt
agai nst defendants Cassavaugh and Martin. The dismssal is
w thout prejudice for plaintiff to file an Amended Conpl aint, so
that plaintiff may, if it is able, describe with particularity
the contents of those defendants’ allegedly false letters, nenos,
fascimle transm ssions and tel ephone calls and identify
specifically when, how, by whomor to whom each of the
conmmuni cations were nade or sent.

We al so conclude that plaintiff fails to allege that
the various entities involved in this construction project,

wor ki ng together in a structured rel ationship, constituted the



enterprise. Accordingly, we also permt plaintiff, inits
Amended Conplaint, to identify each person known to have
conspired with defendants Cassavaugh and Martin, as well as each

person’s affiliation, or |lack thereof, with Eastern.

STANDARD OF REVI EW

A Rule 12(b)(6) notion to dism ss exanines the

sufficiency of the Complaint. Conley v. G bson, 355 U S. 41, 45,

78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957). Wen considering a
nmotion to dismss the court must accept as true all factual

all egations in the Conplaint and construe all reasonable

i nferences to be drawn therefromin the |ight nost favorable to

the plaintiff. Jurinmex Komerz Transit GMB.H v. Case

Cor poration, 65 Fed. Appx. 803, 805 (3d Cir. 2003) (citing Lorenz

v. CSX Corporation, 1 F.3d 1406, 1411 (3d G r. 1993)).

A Rule 12(b)(6) notion should be granted “if it appears
to a certainty that no relief could be granted under any set of

facts which could be proved.” Mirrse v. Lower Merion School

District, 132 F.3d 902, 906 (3d Cir. 1997) (citing D.P. Enter.

Inc. v. Bucks County Community Coll ege, 725 F.2d 943, 944

(3d Cir. 1984)). But a court need not credit a conplaint’s “bald
assertions” or “legal conclusions” when deciding a notion to
dism ss. Mrse, 132 F.3d at 906. (Ctations omtted.)

I n deciding notions to dism ss pursuant to Rule

12(b)(6), courts generally consider only the allegations in the
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Conpl aint, exhibits attached to the Conplaint, matters of public
record, and docunents that formthe basis of the claim

Lumyv. Bank of Anmerica, 361 F.3d 217, 222 n.3 (3d Cr. 2004).

FACTS

Based upon the foregoing standard of review and the
allegations in plaintiff’s Conplaint, which we nust accept as
true for purposes of this notion, the following are the pertinent
facts.®

The clains of plaintiff Pioneer Contracting, Inc.
originate fromthe performance of a contact entered into with
def endant Eastern Exterior Wall Systens, Inc. for certain
caul king work in connection with the Docksi de Residences @ Pi er
30 construction project (“Project”) in Philadel phia,
Pennsyl vania. As part of its performance of the contract,
Eastern contracted with a general contractor, Keating Buil ding
Corporation, to install exterior wall panels on a building for
the Project.®

The Project experienced problens, including water
| eakage. The parties dispute who is responsible for the |eaks.

Plaintiff contends that the | eakage resulted froma defective

5 Because plaintiff failed to state its clains in the Conplaint in

nunber ed paragraphs as required by Rule 10(b) of the Federal Rules of Civil
Procedure, our citations to the Conplaint will only reference the page in the
Conpl ai nt where each avernent is found.

6 Conpl ai nt, pages 2, 7.



panel design which was not in accordance with the specifications
and the failure to prinme a netal flashing on the panels.
Plaintiff clains that both errors may be attributed to Eastern
and defendant Kevin M Cassavaugh, the Manager of the Project for
Eastern.’

Eastern, through defendants Cassavaugh and Marti n®,
accused plaintiff of failing to submt the flashing to Dow
Corni ng Conpany for determ nation of the suitability of the
caul ki ng conpound and the need for primng. Eastern contends
that this failure was the sole cause of the | eakage problem?®

Acting on behalf of defendant Eastern, defendants
Cassavaugh and Martin mailed letters and nenos, transmtted
faxes, and nade tel ephone calls to plaintiff and others
expressi ng defendants’ position in the dispute. In all of these
communi cati ons, defendants knew that their oral and witten
statenents were false. |In addition, Eastern failed to pay
plaintiff for its work on the Project and eight other projects in

which plaintiff performed subcontracting work for Eastern. '

Conpl ai nt, pages 3, 8-9.

M. Martin was the Manager of Eastern’'s Md-Atlantic Division.
Conpl ai nt, pages 3-4, 9-10.

10

Conpl ai nt, pages 4, 11-12.
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DI SCUSSI ON

Def endants contend that plaintiff’s Conplaint should be
dism ssed for the followi ng reasons: (1) Eastern, as a corporate
entity, cannot be subject to RICO liability under Sections
1962(c) and (d) for the alleged racketeering of defendants
Cassavaugh and Martin; (2) defendants Cassavaugh and Martin
cannot be subject to RICO liability under Section 1962(c) because
plaintiff fails to plead the predicate acts of mail and wire
fraud with requisite specificity; and (3) defendants Cassavaugh
and Martin cannot be subject to RI CO conspiracy under Section
1962(d) because enpl oyees acting within the scope of their
enpl oynent cannot conspire with each other.

In response, plaintiff contends that defendants’ notion
to dism ss should be denied in all respects. Specifically,
plaintiff maintains that corporations, as “persons” in the eyes
of the law, may be held liable under the RI CO statutes when their
managers, acting for them engage in a pattern of racketeering
activity with respect to another “enterprise,” other than the
corporation itself. Plaintiff also asserts that its Conplaint
contains sufficient specific information to put defendants on
notice of the conduct alleged and the period within which it

occurred.



For the follow ng reasons, we agree with defendants.

Liability of Eastern Pursuant to
Sections 1962(c) and (d) of RICO

Section 1962(c) of RICO provides, in relevant part:

It shall be unlawful for any person enpl oyed
by or associated with any enterprise engaged
in, or the activities of which affect,
interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the
conduct of such enterprise’ s affairs through
a pattern of racketeering activity or
col l ection of unlawful debt.

18 U S.C. § 1962(c).* Section 1962(d) nakes it unlawful for any
person to conspire to violate subsections (a) through (c) of
Section 1962.

The United States Court of Appeals for the Third
Circuit has held that:

[ A] claimsinply against one corporation as
both “person” and “enterprise” is not
sufficient. Instead, a viable § 1962(c)
action requires a cl ai magai nst defendant
“persons” acting through a distinct
“enterprise.” But, alleging conduct by

of ficers or enployees who operate or nmanage a
corporate enterprise satisfies this

requi renent.

[We do not believe that allowing a § 1962(c)
action against officers conducting a pattern
of racketeering activity through a corporate

1 For purposes of this section, “person” includes “any individual or
entity capable of holding a | egal or beneficial interest in property.”
18 U.S.C. 8§ 1961(3). "Enterprise" includes “any individual, partnership

corporation, association, or other legal entity, and any union or group of
i ndi vidual s associated in fact although not a legal entity.”
18 U.S.C. § 1961(4).
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enterprise yields an “absurd result.” In
such an action, the plaintiff can only
recover against the defendant officers and
cannot recover against the corporation sinply
by pleading the officers as the persons
controlling the corporate enterprise, since
the corporate enterprise is not |iable under
8§ 1962(c) in this context. |Instead, a
corporation would be liable under §8 1962(c),
only if it engages in racketeering activity
as a “person” in another distinct
“enterprise,” since only “persons” are liable
for violating § 1962(c).

Jagquar Cars, Inc. v. Royal Oaks Mtor Car Conpany, 46 F.3d 258,

268 (3d Cr. 1995). (Ctations omtted.)

Despite plaintiff’s assertions in its response brief,!?
it is clear fromits Conplaint that Eastern is the sole
“enterprise” and that defendants Cassavaugh and Martin, as
enpl oyees acting within the scope of their enploynent,
conducted the affairs of Eastern. Specifically, plaintiff
alleges in its Conplaint that

This action is brought pursuant to the civil
provisions of Title 18, Section 1961 through

1968, which prohibits [sic], inter alia, the
carrying on of the affairs of an enterprise,

12 In its response, plaintiff now asserts that the various entities

i nvol ved in the project, working together in a structured relationship
constituted the enterprise whose affairs Eastern conducted through a pattern
of racketeering activity and which was utilized by Eastern’s managers to
defraud plaintiff. However, these allegations are not contained in
plaintiff’s Conplaint. |In deciding notions to disniss pursuant to Rule

12(b) (6) of the Federal Rules of Civil Procedure, courts generally need only
consider the allegations in the Conplaint, exhibits attached to the Conplaint,
matters of public record, and docunents that formthe basis of the claim

Lum supra.

13 Plaintiff alleges that defendants Cassavaugh and Martin were, at
all times relevant to the Conplaint, “the agent[s], servant[s] and enpl oyee[s]
of Eastern...and [were] acting within the scope of [their] enploynent and
authority on behal f of Eastern.” Conplaint, pages 6-7.
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to wit Eastern Exterior Wall Systens, Inc.,
through a pattern of racketeering activity,
towt mail and wire fraud...

Conpl ai nt, page 2.
In addition, plaintiff specifically identifies Eastern
as the “enterprise” in the fact section of its Conplaint.
Finally, with respect to Count One, plaintiff alleges that
From Cct ober of 2002 and continuing until the
date of this filing, the individual
defendants, Martin and Kassavaugh [sic], have
conducted the affairs of Eastern Exterior
Wal | Systems, Inc. (“the enterprise”) through
a pattern of racketeering activity, to wt,
mail and wire fraud in violation of Title
18 U.S.C. Sections 1341 and 1343.

Conmpl ai nt, page 12.

Nowhere in its Conplaint does plaintiff allege that the
various entities involved in the Project, working together in a
structured relationship, constituted the “enterprise.” Moreover,

plaintiff does not allege any facts in its Conplaint showi ng how

14 Plaintiff’'s Conplaint provides, in pertinent part:

The Enterprise: Eastern is a business corporation
formed in 1986 under the |aws of the Commonwealth of
Pennsyl vania. |In addition to its headquarters in
Bet hl ehem Pennsylvania, it has a New York regional
office in Cinton, New Jersey; a Mdlantic [sic]
Regi onal office in Horsham Pennsylvania, and a New
Engl and Regi onal office in Pawtucket, Rhode Island.
The corporation has manufacturing facilities in
Bet hl ehem Pennsyl vani a and Bohem a, New York. As of
the date of this filing, Eastern lists twenty (20)
active major projects in |locations ranging from
Rochester, New York to Suitland, Maryl and.

Conpl ai nt, page 10.
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Eastern, as a distinct “person,” operated that “enterprise” in an
illegal fashion.

Because plaintiff’s Conplaint clearly asserts that
Eastern was the “enterprise,” Eastern cannot also be held liable
as a “person” for the conduct of its enployees, defendants
Cassavaugh and Martin, whomplaintiff specifically alleges were
“acting within the scope of [their] enploynent and authority on

behal f of Eastern.” Jaquar Cars, 46 F.3d at 268. Accepting as

true all factual allegations in plaintiff’s Conplaint, it is
cl ear that Eastern cannot be held |iable under Section 1962(c).
Morse, 132 F.3d at 906.

Any cl ai munder section 1962(d) based on a conspiracy
to violate the other subsections of section 1962 necessarily mnust
fail if the substantive clains are thensel ves deficient.

Li ghtni ng Lube, Inc. v. Wtco Corporation, 4 F.3d 1153, 1191

(3d Cir. 1993)(citing Leonard v. Shearson Lehnman/ Anerican

Express, Inc., 687 F. Supp. 177, 182 (E.D. Pa. 1998)).

Because plaintiff has failed to establish a viable
cl ai m agai nst Eastern under Section 1962(c), its Section 1962(d)
claimnust also fail. Mreover, the majority rule is that
conspiracy cannot |lie against the corporate entity for the
concerted action of its enployees who allegedly violate Rl CO on

its behal f. Nort heast Jet Center v. Lehi gh-Northanmpton Airport

Aut hority, 767 F. Supp. 672, 684 (E.D. Pa. 1991).
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We concl ude that Eastern, as the corporate entity or
“enterprise,” cannot be subject to RICO liability under Sections
1962(c) and (d) for the alleged racketeering of defendants
Cassavaugh and Martin. Accordingly, we grant defendants’ notion
to dismss as to Eastern and di sm ss Counts One and Two of
plaintiff’s Conplaint with prejudice.

Liability of Defendants Cassavaugh and Martin
Pursuant to Section 1962(c) of RICO

Def endants assert that plaintiff (1) has failed to
plead its allegations of mail and wire fraud with the hei ghtened
specificity required by Rule 9(b) of the Federal Rules of Cvil
Procedure; (2) has failed to allege facts to denonstrate a
pattern of crimnal activity of sufficient scope and duration;
and (3) has failed to allege facts that the acts of mail fraud
and wire fraud were the cause of plaintiff’s conpensable injury.

Each subsection of 18 U S. C. 81962 requires the
exi stence of a “pattern of racketeering activity.” The statute
defines a “pattern of racketeering activity” as requiring the
comm ssion of at |east two predicate offenses listed in

18 U.S.C. 81961(1).% See Kehr Packages, Inc. v. Fidelcor, Inc.

926 F.2d 1406, 1412 (3d Gir. 1991)(citing 18 U S.C. §1962(5)).

Here, plaintiffs allege that the defendants violated 8§ 1341 (mail

15 The relevant portions of 18 U S.C. § 1961(1) provi de:
"racketeering activity" means any act which is indictable under any of the
follow ng provisions of Title 18, United States Code: Section 1341 (relating
to mail fraud) and Section 1343 (relating to wire fraud).
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fraud) and 8 1343 (wire fraud) of Title 18 of the United States
Code.

Def endants contend that plaintiff fails to allege any
viable claimfor fraud.'® To prove mail or wire fraud, the
plaintiff nmust denonstrate (1) the defendants’ know ng and
willful participation in a schene or artifice to defraud,

(2) with the specific intent to defraud; and (3) the use of the
mails or interstate wire comuni cations in furtherance of the

schene. United States v. Antico, 275 F.3d 245, 261

(3d Gir. 2001).

Al though the mail or wire conmunication nust relate to
t he underlying fraudul ent schene, it need not contain any
m srepresentations. Ml fraud occurs so long as the mailing is

“Incident to an essential part of the schene”. See Schnuck v.

United States, 489 U. S. 705, 712, 109 S.Ct. 1443, 1448,

103 L. Ed.2d 734, 744 (1989). Moreover, the schene or artifice to
defraud need not be fraudulent on its face, but nust involve sone
sort of fraudul ent m srepresentati ons or om ssions reasonably
cal cul ated to decei ve persons of ordinary prudence and

conprehensi on. Kehr Packages, 926 F.2d at 1415.

16 Because the plaintiff’s mail and wire fraud clains are al nost

factually identical, we consider themconcurrently. “As we have noted, the
wire fraud and mail fraud statutes differ only in form not in substance, and
cases...interpreting one govern the other as well.” See United States v.
Morelli, 169 F.3d 798, 806 n.9 (3d Cr. 1999).
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Keeping in mnd that allegations of fraud nust be pled
with particularity under Federal Rule of Civil Procedure 9(b),?
we conclude that plaintiff’s Conplaint fails to allege mail fraud
or wire fraud with the required particularity.

In it Conplaint, plaintiff alleges that the
racketeering activity began in October of 2002 when defendants
Cassavaugh and Martin

wote a series of letters, at least four in
nunber, to Pioneer with copies to Keating,
and to Keating, in which they fal sely accused
Pi oneer of failing to submt the flashing to
Dow for evaluation.... These letters were
sent through the United States mails and/or
transmtted by facsimle over the tel ephone
lines. Because these comuni cations were
made with the intention of m srepresenting
the facts in order to defraud Pioneer, and
because they used either the mails or wire
comuni cations, both instrunents in
interstate conmmerce, their acts constitute
violations of Title 18 U.S.C. Sections 1341
and 1343. As such, they constitute a
“pattern of racketeering activity” as defined
in Title 18 U S.C. Section 1962.

Conpl ai nt, pages 10-11.

I n support of their position regarding the |ack of
specificity in plaintiff’s Conplaint, defendants rely primarily
on the decision of the United States Court of Appeals for the

Third Circuit in Rolo v. Cty Investigati ng Conpany Li quidating

Trust, 155 F.3d 644 (3d Gr. 1998). 1In Rolo, the Third Crcuit

e Rul e 9(b) of the Federal Rules of Civil Procedure provides in
pertinent part: “In all avernents of fraud or m stake, the circunmstances
constituting fraud or m stake shall be stated with particularity.”
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affirmed the dism ssal of plaintiff’s Conplaint for failure to
allege mail fraud with the particularity required by Rule 9(b) of
the Federal Rules of Civil Procedure. 155 F.3d at 658-659.

In so doing, the Court found that although the content
of the mailing was described in reasonably specific ternms, it did
not detail “when, by whom and to whoma nailing was sent, and
the precise content of each mailing”. Rolo, 155 F.3d at 658-659.
Al'l egations of mail and wire fraud in a R CO conplaint that fai
to indicate who nmade and who received the fraudul ent
representation are insufficient under Rule 9(b) of the Federal

Rules of Civil Procedure. Saporito v. Conbustion Engi neering,

Inc., 843 F.2d 666, 673-676 (3d Cir. 1988).

In this case, plaintiff fails to describe with
particularity the contents of a single alleged letter, nmeno, fax
or telephone call. 1In addition, plaintiff fails to specifically
identify when, how, by whomor to whom each of the alleged
communi cations were sent. Although plaintiff avers that
defendants Martin and Cassavaugh wote letters, plaintiff fails
to specify who actually sent the letters.

Further, plaintiff does not specify a tine period, |et
al one a specific date, in which any letter or comuni cation was
made or sent. Wiile plaintiff alleges that the activity began in
Cct ober of 2002, it does not specify when a single letter, nmeno

or fax was actually sent. Accordingly, we find that plaintiff
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has not alleged the predicate acts of mail or wire fraud with the
requisite particularity of Rule 9(b) of the Federal Rules of
G vil Procedure.

Def endants al so contend that plaintiff’'s Conplaint is
deficient because plaintiff fails to allege facts to denonstrate
a pattern of crimnal activity of sufficient scope and duration.
In order to prove a pattern of racketeering activity, plaintiff
must show that the racketeering predicates are related, and that
they anmobunt to or pose a threat of continued crimnal activity.

H.J. Inc. v. Northwestern Bell Tel ephone Co., 492 U. S. 229, 239,

109 S. Ct. 2893, 2900, 106 L.Ed.2d 195, 208 (1989).

Under the first, or “relatedness”, requirenent of the
RI CO statute, predicate acts are related if they “have the sane
or simlar purposes, results, participants, victins, or nethods
of comm ssion, or otherwi se are interrelated by distinguishing

characteristics and are not isolated events.” Tabas v. Tabas,

47 F. 3d 1280, 1292 (3d Cir. 1995). (Ctations omtted.)

Wth respect to the “continuity” prong, the United
States Suprene Court has held that “what a plaintiff or
prosecutor nmust prove is continuity of racketeering activity, or
its threat, sinpliciter.” HJ. Inc., 492 U S 229, 239,
109 S.Ct. 2893, 2900, 106 L.Ed.2d 195, 208 (1989). In explaining
how a plaintiff could nmake this continuity showi ng, the United

States Suprene Court stated:
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“Continuity” is both a closed- and open-ended
concept, referring either to a cl osed period
of repeated conduct, or to past conduct that
by its nature projects into the future with a
threat of repetition.... It is, in either
case, centrally a tenmporal concept.... A
party alleging a RICO violation may
denonstrate continuity over a cl osed period
by proving a series of related predicates
extendi ng over a substantial period of tine.

HJ. Inc., 492 U S 229, 241-242, 109 S. C. 2893, 2902,

106 L. Ed.2d 195, 209 (1989).

As stated above, plaintiff fails to describe with
particularity the contents of a single alleged letter, neno, fax
or tel ephone call. Therefore, it renmains unclear whether the
acts pled by plaintiff satisfy the rel atedness requirenent.

In other words, it is unclear whether the letters,
menos, faxes and tel ephone calls “have the sanme or simlar
pur poses, results, participants, victins, or nethods of
conmmi ssion, or otherwise are interrelated by distinguishing

characteristics and are not isolated events.” Tabas, supra.

However, we conclude that although plaintiff has not yet done so,
it my be able to plead facts regarding the content of the
al | eged commruni cati ons which nmay establish the rel at edness
requirenent.

In addition, although plaintiff alleges that the
activity began in October of 2002, plaintiff does not specify
when a single letter, neno or fax was actually sent. It renmains

uncl ear whet her the all eged comuni cati ons were nmade or sent
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conti nuously throughout the seventeen-nonth tinme span pled by
plaintiff® or whether they were nade or sent within a matter of

a few nonths during that seventeen-nonth tine span. W assune,
however, that although plaintiff has not yet done so, it may be
able to plead facts regarding the specific tinme frame or dates in
whi ch the conmuni cati ons were sent which may establish the
continuity requirenent.?

Finally, defendants assert that plaintiff has failed to
allege facts that the alleged acts of mail fraud and wire fraud
were the cause of plaintiff’s conpensable injury. Specifically,
def endants contend that plaintiff’s Conplaint alleges it was
injured by the failure of defendants to pay the anount due for
its work on the Project. Defendants maintain that this injury

did not and could not result fromalleged acts of mail fraud and

18 Plaintiff alleges in its Conplaint that the racketeering activity

began in October of 2002 and continued until the date of the filing of its
Conpl aint. Conplaint, page 12. Plaintiff’s Conplaint was filed on March 31,
2004. Accordingly, the period of tine alleged by plaintiff is approximtely
sevent een nont hs.

19 See United States v. Pelullo, 964 F.2d 193, 209 (3d Gir. 1992)
(holding that a jury could find a nineteen-nonth period of racketeering
activity sufficient to satisfy continuity requirenent); Sw stock v. Jones,
884 F.2d 755, 759 (3d GCir. 1989) (fourteen-nmonth period of conduct may be
sufficient to establish closed-ended continuity). But see Hughes v.
Consol - Pennsyl vani a Coal Conpany, 945 F.2d 594, 610-11 (3d G r. 1991)
(fraudul ent conduct lasting twelve nonths does not establish closed-ended
continuity); Hondes v. Castle, 937 F.2d 868, 875 (3d Cir. 1991) (eight-nonth
peri od of predicate acts without a threat of future crim nal conduct does not
satisfy continuity requirenment); Marshall-Silver Construction Conpany v.
Mendel, 894 F.2d 593 (3d Cir. 1990) (seven nonth single-victim single-injury
schene does not satisfy continuity requirement).
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wre fraud, that is, the witing of letters, nenos and faxes by
def endant s Cassavaugh and Marti n.

In order to recover under Section 1962(c) plaintiff
must denonstrate that it has been injured in its business or
property by the conduct constituting the violation. Sedina v.

Inrex Co., Inc., 473 U.S. 479, 496-497, 105 S. . 3275, 3285,

87 L.Ed.2d 346, 359 (1985).
Contrary to defendants’ assertion, plaintiff also
alleges injury to its reputation. Specifically, plaintiff
al | eges that
As the direct result of the conduct, by
Kassavaugh [sic], Martin and ot hers known and
unknown, Pioneer Contracting, Inc. has been
deprived of the Dockside contract price, and
of the funds received on behal f of Pioneer by
Eastern for eight other contracts
successfully perfornmed, and has been injured
inits reputation in the community of owners,
bui l ders and general contractors, upon whom
it depends for its livelihood.

Conmpl ai nt, page 13.

Agai n, because plaintiff has failed to describe with
particularity the contents of a single alleged letter, neno, fax
or telephone call, it is unclear whether these alleged acts could
have caused plaintiff’s injury. W perceive that, depending on
the content of the conmunications, plaintiff may be able to
denonstrate the requisite causation.

Accordingly, we dismss plaintiff’s R CO cl ai ns based

on Section 1962(c) as to defendants Cassavaugh and Martin w thout
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prejudi ce, and we grant plaintiff leave to file an Amended

Conpl aint by April 20, 2005.?2°

Liability of Defendants Cassavaugh and Martin
Pursuant to Section 1962(d) of RICO

In their notion to dism ss, defendants contend that
because defendants Cassavaugh and Martin are the only individuals
upon which plaintiff’s Section 1962(d) conspiracy is based, they
cannot be subjected to liability under Section 1962(d) because
enpl oyees of a corporation, while acting in the course and scope
of their enploynent, cannot conspire with each other.

In support of their assertion, defendants rely upon

United National |nsurance Conpany V. Equi pnent | nsurance

Managers, Nos. Cv. A 95-0116 and 95-2892, 1995 U S. Dist. LEXIS
15868 (E.D. Pa. Cctober 27, 1995)(Rendell, U.S.D.J.). In United
National, former United States District Judge (now United States
Court of Appeals for the Third Crcuit Judge) Marjorie O Rendel
hel d that under both RI CO and Pennsylvania civil conspiracy |aw,
enpl oyees of a corporation, while acting in the course and scope
of their enploynent, cannot conspire with each other.

1995 U.S. Dist. LEXIS 15868 at *18.

20 Specifically, we grant plaintiff |eave to file an Amrended

Conplaint so that plaintiff may, if it is able, describe with particularity
the contents of the alleged letters, nenos, fascinile transm ssions and
tel ephone calls and identify specifically when, how, by whom or to whom each

of the alleged comruni cati ons were made or sent.
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In Count Two of its Conplaint, plaintiff specifically

al | eges that

From Cct ober of 2002 and continuing until the

date of this filing, the individual

defendants, Martin and Kassavaugh [sic], have

conspired anong t hensel ves and with others

known and unknown to conducted [sic] the

affairs of Eastern Exterior Wall Systens,

Inc. (“the enterprise”) through a pattern of

racketeering activity, to wit, mail and wire

fraud in violation of Title 18 U. S. C.
Sections 1341 and 1343.

Conpl ai nt, page 13.

Because plaintiff alleges that the conspiracy may have
i nvol ved persons, known and unknown, other than defendants
Cassavaugh and Martin, it is conceivable that one of the alleged
persons may not have been enployed by Eastern. Accordingly, we
dismss plaintiff’s RICO clains based on Section 1962(d) as to
def endants Cassavaugh and Martin w thout prejudice and grant

plaintiff leave to file an Amended Conplaint by April 20, 2005.2!

21 Specifically, we grant plaintiff |eave to file an Amrended
Conplaint so that it may identify each person known to have conspired with
def endants Cassavaugh and Martin as well as each person’'s affiliation, or |ack
thereof, with Eastern. Wth respect to those persons plaintiff alleges are
unknown, we grant plaintiff leave to file an Arended Conplaint so that it may

identify whether those persons are affiliated with Eastern.
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CONCLUSI ON

For all the foregoing reasons, we grant defendants’
nmotion to dismss and dismss plaintiff’s Conplai nt agai nst
Eastern with prejudi ce, and agai nst defendants Cassavaugh and
Martin without prejudice for plaintiff to file an Anended
Conpl ai nt consistent with this Opinion against those individual

def endant s.

-23-



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Pl ONEER CONTRACTI NG | NC., )
) Gvil Action
Plaintiff ) No. 04-CV-01437
)
VS. )
)
EASTERN EXTERI OR WALL )
SYSTEMS, |NC.; )
WAYNE MARTI N; and )
KEVIN M KASSAVAUGH, 22 )
)
Def endant s )
ORDER

NOW this 29" day of March, 2005, upon consideration

of Defendants’ Rule 12(b)(6) Mdtion to Dismss Plaintiff’s

22 Al t hough defendants indicate in their notion to disniss that

plaintiff msspelled the | ast name of defendant Kevin M Cassavaugh as
“Kassavaugh,” the caption of this case has not been fornally anended to
reflect the proper spelling of the defendant’s nanme. However, in the body of
this Order, we will utilize the proper spelling of defendant’s nane.



Conpl aint, or, in the Alternative, Rule 12(e) Mtion for a Mre
Definite Statenment, which notion was filed April 26, 2004; upon
consideration of Plaintiff’s Response to Defendants’ Mbtions
Pursuant to Rules 12(b)(6) and 12(c) FRCP, which response was
filed May 13, 2004; upon consideration of Defendants’ Reply
Menorandum in Response to Plaintiff’s Response to Defendants’
Motions Pursuant to Rules 12(b)(6) and 12(e) FRCP, which reply
menmor andum was filed May 26, 2004; upon consideration of
Plaintiff’s Response to Defendants’ Reply Menorandumto
Plaintiff’s Response to Defendants’ Mbdtions Pursuant to Rul es
12(b)(6) and 12(e) FRCP, which response to reply nmenorandum was
filed June 24, 2004; upon consideration of the pleadings; upon
consideration of the briefs of the parties; and for the reasons
expressed i n acconpanyi ng Opi ni on,

IT 1S ORDERED that defendants’ notion to dismss i s

gr ant ed.

| T 1S FURTHER ORDERED t hat defendants’ nbtion to

di smss Counts One and Two of plaintiff’'s Conplaint is granted as
to defendant Eastern Exterior Wall Systens, Inc.

| T IS FURTHER ORDERED t hat def endant Eastern Exteri or

Wal |l Systems, Inc. is dismssed with prejudice fromthis |awsuit
as a party.

| T 1S FURTHER ORDERED t hat defendants’ notion to

di smss Counts One and Two of plaintiff’s Conplaint is granted as
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to defendants Wayne Martin and Kevin M Cassavaugh

I T 1S FURTHER ORDERED t hat Counts One and Two of

plaintiff’s Conplaint are dism ssed with |leave for plaintiff to
file an Amended Conpl ai nt agai nst defendants Wayne Martin and
Kevin M Cassavaugh

|T 1S FURTHER ORDERED that plaintiff shall have unti

April 20, 2005 to file an Anended Conplaint with respect to
cl ai rs agai nst defendants Wayne Martin and Kevin M Cassavaugh

pursuant to 18 U.S.C. § 1962(c) and 18 U.S.C. § 1962(d).
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| T IS FURTHER ORDERED t hat Defendants’ Rule 12(e)

Motion for a More Definite Statenment is dism ssed as noot. 2

BY THE COURT:

[s/ Janes Knoll Gardner
Janes Knol | Gardner
United States District Judge

23 Because we grant defendants’ notion to disniss, we need not
consi der or dispose of defendants’ alternative notion for a nore definite
statenment. Moreover, we have required plaintiff to file an Arended Conpl ai nt,
whi ch may provide defendants with the informati on which they claimis |acking

in plaintiff’s original Conplaint.
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