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V. :
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3M (M NNESOTA M NI NG AND
MANUFACTURI NG COVPANY)
VEMORANDUM

Padova, J. March 30, 2005

Plaintiff, Bradburn Parent Teacher Store, Inc. (“Bradburn”),
has brought this antitrust class action against Defendant 3M for
damages arising out of 3Ms anti-conpetitive conduct during the
time period from Cctober 2, 1998 through the present. Presently
before the Court is Bradburn’s Mdtion for Partial Summary Judgnent
pursuant to Federal Rule of Civil Procedure 56(c). For the reasons
that follow, said Mtion is denied. Pursuant to Rule 56(d),
however, the Court finds that certain material facts appear w t hout
substantial controversy and shall be deened established upon the
trial of this action.
| . BACKGROUND

The conduct of 3Mwhich forns the basis of this class action
awsuit was the subject of a prior lawsuit in this Court, Le

Page’s, Inc. v. 3M Civ. A No. 97-3983 (E.D. Pa.). In that suit,

LePage’s, Inc., a conpeting supplier of transparent tape, sued 3M
alleging, inter alia, unlawful maintenance of nonopoly power in
viol ation of Section 2 of the Sherman Act, 15 U.S.C. § 2. After a

ni ne-week trial, the jury found in favor of LePage’'s on its



unl awf ul mai nt enance of nonopoly power claim The jury awarded
danages in the amount of $22,828, 899. 00, which were subsequently
trebled to $68, 486, 697.00. See Le Page’s, Inc. v. 3M Civ. A No.

97-3983, 2000 W. 280350 (E.D. Pa. Mar. 14, 2000). 3Mfiled a
Motion for Judgnent as a Matter of Law, which this Court deni ed on
March 14, 2000. See id. 3M thereafter appealed this Court’s
denial of its Mdtion for Judgnent as a Matter of Lawto the United
States Court of Appeals for the Third Crcuit (“Third Grcuit”).
A Third Circuit panel initially reversed this Court’s Oder
upholding the jury's verdict and directed the Court to enter

j udgnent for 3Mon LePage’ s’ unl awf ul nmai nt enance of nonopoly power

claim LePage’s, Inc. v. 3M 277 F.3d 365 (3d Cir. 2002)

(“LePage’s 1”). Upon rehearing en banc, the Third Crcuit vacated
t he panel decision and reinstated the original jury verdi ct agai nst

3M LePage’s, Inc. v. 3M 324 F.3d 141 (3d Cr. 2003) (“LePage’s

I17), cert. denied 124 S. . 2932 (2004).

The Conplaint in the instant litigation alleges one count of
nonopol i zation in violation of Section 2 of the Sherman Act. The
Conpl ai nt asserts that 3Munl awful | y nmai ntai ned nonopoly power in
the transparent tape market through its bundl ed rebate prograns!
and t hr ough excl usi ve deal i ng arrangenents with various retail ers.

The Conpl aint asserts that, as a result of 3Ms conduct, Bradburn

1 As described at length in the LePage's litigation, 3Ms bundl ed
rebate prograns provided purchasers with significant discounts on
3M's products. However, the availability and size of the rebates
were dependant upon purchasers buying products from 3M from
mul ti ple product lines. See LePage’s 11, 324 F.3d at 154-55.
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and ot her cl ass menbers? have “suffered antitrust injury.” (Conpl.
1 27). The damages period in this case runs from QOctober 2, 1998
tothe present. (ld. ¥ 2). Bradburn nownoves for partial summary
judgnent as to liability on Count One of the Conplaint.
1. LEGAL STANDARD

Summary judgnent should be granted "if +the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any nmaterial fact and that the noving party is entitled
to judgnent as a matter of law." Fed. R Civ. P. 56(c). An issue
is "genuine" if the evidence is such that a reasonable juror could

toreturn a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A disputeis "material" if

the facts in question mght affect the outcone of the case under
governing | aw. Id. When considering a notion for sumary
judgnent, the Court nust accept as true the evidence presented by
t he non-novi ng party and drawal |l justifiable inferencesits favor.
Id. at 255.

The party seeki ng sunmary j udgnent bears the initial burden of
showi ng a basis for its notion and identifying those portions of

the record that it believes denonstrate the absence of a genuine

2 On August 18, 2004, the Court certified as a class “[a]ll persons
who directly purchased invisible or transparent tape from 3M
bet ween COctober 2, 1998 and the present, who have not purchased,
for resal e under the class nenber’s own | abel, any ‘private | abel’
i nvisible or transparent tape from3Mor any of 3Ms conpetitors at
any tinme from Cctober 2, 1988 to the present.” (August 18, 2004
Menor andum and Order.)



i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

322 (1986). Where the non-noving party bears the burden of proof
on a particular issue at trial, the noving party can neet its
burden “sinply by ‘showing’ - that is, pointing out tothe district
court - that there is an absence of evidence to support the non-
novi ng party's case."” 1d. at 325. Once the noving party has net
itsinitial burden, "the adverse party's response, by affidavits or
ot herwi se as provided in this rule, nust set forth specific facts
showi ng that there is a genuine issue for trial." Fed. R Cv. P
56(e). Sunmary judgnent shoul d be granted if the non-noving party
fails to make a factual showng "sufficient to establish the
exi stence of an elenent essential to that party's case, and on
which that party will bear the burden of proof at trial." Celotex,
477 U.S. at 322.
[11. DI SCUSSI ON
Bradburn argues that every elenent of liability on Count One
of the Conplaint has already been fully and fairly litigated and
| ost by 3Min LePage’s, so that collateral estoppel nowapplies to
the followng five factual determ nations:
1. The relevant market in this matter is the market for
i nvi si bl e and transparent tape for honme and office use in
the United States.
2. 3M possessed nonopoly power in the relevant narket,
including the power to control prices and exclude
conpetition in the relevant nmarket, during the period

from June 11, 1993 to at |east Cctober 13, 1999 (“the
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rel evant period”).
3. 3Mwi | I fully mai ntai ned such nonopoly power by predatory
or exclusionary conduct during the rel evant peri od.
4, 3M's predatory or exclusionary conduct during the
rel evant period included:
a) 3M's rebate prograns, such as Executive Gowth
Fund, Partnership G owth Fund, Brand M x Program
b) 3M s Mar ket Devel opnent Fund, and ot her paynents to
custonmers conditioned on custoners achieving
certain sales goals or growh targets;
C) 3Ms efforts to control, or reduce, or elimnate
private | abel tape;
d) 3Ms efforts to switch custoners to 3Ms nore
expensi ve branded tape; and
e) 3Ms efforts to raise the price consuners pay for
Scot ch tape.
5. 3M s predat ory or excl usi onary conduct harmed conpetition
during the rel evant period.?

A. Propriety of Sunmary Judgment Procedure

Based on these five factual determ nations, Plaintiff noves

3 1nits Mdtion for Partial Summary Judgnent, Bradburn noved the
Court for collateral estoppel as to 41 proposed ‘findings.’” (See
Doc. No. 80). However, the Court understands that Bradburn has
consol idated these 41 findings into five factual determnations in
its Reply in Support of Mdtion for Partial Summary Judgnment. (See
Pl’s Prop. Order, attached to Doc. No. 96; see also Tr. 11/05/2003
at 80.) Accordingly, the Court confines its analysis to the five
i ssues enuner ated above.



for partial summary judgnent pursuant to Rule 56(c) astoliability
on Count One of the Conplaint. Rul e 56(c) provides that “[a]
sumrary judgnent, interlocutory in character, may be rendered on
the issue of liability alone although there is a genuine issue as
to the anobunt of damages.” Fed. R Cv. P. 56(c). Plaintiff
argues that 3Ms liability during the relevant period has been
established because the jury in LePage’s determned that 3M
violated the antitrust laws by engaging in anti-conpetitive
conduct. In response, 3Margues that partial sumary judgnent is
not appropriate as to liability under Rule 56(c). 3Mnotes that,
to establish liability under Section 2 of the Sherman Act, a
plaintiff nmust prove not only that the defendant engaged in anti -
conpetitive conduct, but alsothat the plaintiff suffered antitrust
injury as aresult of the defendant’s unlawful acts. Accordingly,
3M contends that, because liability and damages in antitrust
matters cannot be di saggregated i n the manner contenpl ated by Rul e
56(c), partial summary judgnent on the issue of the existence of
anti-conpetitive conduct al one would be inproper.

Section 2 of the Sherman Act provides that “[e]very person who
shal | nonopolize, or attenpt to nonopolize, or conbine or conspire
Wi th any other person . . . to nonopolize any part of the trade” is
guilty of an offense and subject to penalties. 15 US. C § 2. “A
vi ol ati on of Section 2 consists of two el enments: (1) possession of
monopoly power and (2) ‘. . . maintenance of that power as
di stinguished from gromh or devel opnent as a consequence of a

superi or product, business acunen, or historic accident.”” U.S. v.
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Dentsply Intern., Inc., 399 F. 3d 181, 186 (3d Cr. 2005) (quoting

East man Kodak Co. v. Inmnge Technical Servs., Inc., 504 U S 451

480 (1992)). The plaintiff nust also allege that it suffered
antitrust injury as the result of the defendant’s unlawful acts.

LePage’s v. 3M Cv. A No. 97-3989, 1997 W. 734005, at *7 (E. D

Pa. Nov. 14, 1997). Accordingly,

in order to have a claim for relief, a
plaintiff nust establish not only antitrust
|l aw violation by defendant but that he has
been injured thereby. Proof of antitrust |aw
violation alone is not enough. Proof of
damage or injury to the plaintiff resulting
therefromis of the essence of the claim

Carswell Trucks, Inc. v. Int’l Harvester Co., 334 F. Supp. 1238,

1239 (S.D.N. Y. 1971) (citing Mcd eneghan v. Union Stock Yards of

Ghmaha, 349 F.2d 53 (8th Cr. 1965); Wnckler & Smith Citrus

Products Co. v. Sunkist Growers, Inc., 346 F.2d 1012 (9th GCr.

1965); Haverhill Gazette Co. v. Union Leader Corp., 333 F.2d 798

(1st Cr. 1964); Herman Schwabe, Inc. v. United Shoe Mach. Corp.,

297 F.2d 906, 909 n.4 (2d Cr. 1962)).

As proof of antitrust injury is necessary to establish
liability under Section 2 of the Sherman Act, Bradburn is not
entitled to partial sunmary judgnent on the issue of liability
unl ess it has established that there is no genuine issue as to the
fact that it was injured as a result of 3Ms antitrust violations.

See berweis Dairy, Inc. v. Associated M1k Producers, Inc., 553 F.

Supp. 962, 965-66 (N.D. Ill. 1982) (denying plaintiff’s notion for
partial summary judgnment as to antitrust liability where findings

in prior action did not establish that defendant’s antitrust
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vi ol ations proximately caused injury to plaintiff); Carswell, 334
F. Supp. at 1239-40 (denying plaintiff’s notion for partial sunmary
judgnent as to antitrust liability where there was “sharp di spute
between the parties” as to whether plaintiff was injured by

defendant’ s antitrust actions); seegenerally 18 Charles A. Wi ght,

et al., Federal Practice and Procedure 8 2736, at 306 (2d ed. 2002)

(hereinafter “Wight and MIler”) (noting that “if there is no
liability wthout damage and damages are in dispute, summary
j udgnent shoul d not be granted” pursuant to Rule 56(c)). Here, the
parties do not dispute that genuine issues remain as to whet her
Bradburn has sustained injury resulting from3M s anti-conpetitive
conduct . Accordingly, Bradburn's Mtion for Partial Sunmary
Judgment is denied pursuant to Rule 56(c).*

Bradburn alternatively argues that the Court should invoke
Rul e 56(d) and find that the five proposed factual determ nations
set forth above are established wi thout substantial controversy in
this action. Federal Rule of Cvil Procedure 56(d) provides that:

I f on notion under [Rule 56] judgnent is not

rendered upon the whole case or for all the
relief asked and a trial is necessary, the

court . . . shall if practicable ascertain
what material facts exist w thout substanti al
controversy . . . . It shall thereupon nake an

order specifying the facts that appear w t hout

4 The Court further notes that Bradburn seeks partial sunmmary
judgnment as to liability only for the time period from June 11,
1993 t hrough Cctober 13, 1999, rather than for the entire period of
tine at issueinthis litigation. However, “[t]he Federal Rul es of
Cvil Procedure do not provide for partial summary judgnment of a
portion of a single claim” Connelly v. WIf, Block, Schorr and
Sol i s- Cohen, 463 F. Supp. 914, 919 (E.D. Pa. 1978) (citing Cof f man
v. Fed. Labs., Inc., 171 F.2d 94 (3d Cir. 1948)).
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substantial controversy . . . . Upon the trial

of the action the facts so specified shall be

deened established, and the trial shall be

conduct ed accordi ngly.
Fed. R Gv. P. 56(d). Rule 56(d) “enpowers the court to w thdraw
some issues fromthe case and to specify those facts that really

cannot be controverted.” Cohen v. Bd. of Trs. of Univ. of Med. and

Dentistry of N.J., 867 F.2d 1455, 1463 (3d Cr. 1989) (citations

omtted). | ndeed, “Rul e 56(d) inmposes a duty on a court that does
not fully adjudicate a case on a notion for summary judgnent to
make an order fornmulating the issues for trial, to the extent

practicable.” Connelly, 463 F. Supp. at 919-20 (citing Associ ated

Har dware Supply Co. v. Big Wweel Distrib. Co., 355 F.2d 114 (3d

Cir. 1965)). When issuing an order pursuant to Rule 56(d),
“permts the court to retain full power to nake one conplete
adjudication on all aspects of the case when the proper tine

arrives.” Colasanto v. Life lns. Co. of N. Anmerica, 100 F. 3d 203,

210 (1st Gr. 1996) (quoting Wight and MIler, supra, 8§ 2737, at
318; see also Fed. Deposit Ins. Corp. v. Massingill, 24 F.3d 768,

774 (5th Cr. 1994). Accordingly, Court wll next determ ne
whet her any of the above referenced factual determ nations from
LePage’s nmay be deened established in this case pursuant to Rule
56(d). See Connelly, 463 F. Supp. at 919-20.

B. Col | at eral Est oppe

Courts apply federal common | aw pri nci pl es of i ssue precl usion
when determ ning the preclusive effect of a prior federal action.

Burlington N. R R Co. v. Hyundai Merch. Marine Co., 63 F. 3d 1227,




1231 (3d Cir. 1995).° Under the doctrine of issue preclusion,
“once an i ssue is actually and necessarily determ ned by a court of
conpetent jurisdiction, that determnation is conclusive in
subsequent suits based on a different cause of action involving a

party tothe prior litigation.” Mntana v. United States, 440 U. S.

147, 153 (1979). The doctrine of issue preclusionis derived from
“the sinple principle that |ater courts should honor the first
actual decision of a matter that has been actually litigated.”

Burlington, 63 F.3d at 1231 (citation omtted). Col | at er al

estoppel “has the dual purpose of protecting litigants fromthe
burden of relitigating an identical issue with the sane party or
his privy and of pronoting judicial econony by preventi ng needl ess

l[itigation.” Parklane Hosiery Co. v. Shore, 439 U S. 322, 326

(1979).

Here, Bradburn, which was not a party to the LePage’'s
litigation, seeks to use issue preclusion offensively agai nst 3M
which was a party to LePage’s. It is well-settled that “alitigant
who was not a party to a prior judgnment may neverthel ess use that
judgnent ‘offensively’ to prevent a defendant fromrelitigating
i ssues resolved in the earlier proceeding.” Parklane, 439 U S. at

326. This formof issue preclusionis also known as of fensi ve non-

® Throughout this opinion the Court will use the phrase “issue
preclusion” and “collateral estoppel” interchangeably. See
Wtowski v. Welch, 173 F.3d 192, 198 (3d Cr. 1999) (noting that

t he doctrine of collateral estoppel is nowcomonly referred to as
i ssue preclusion).
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mutual collateral estoppel.® Burlington, 63 F.3d at 1232.

The party seeking estoppel must show that the follow ng four
el ements are satisfied: “(1) the i ssue sought to be precluded [is]
the sane as that involved in the prior action; (2) that issue [was]
actually litigated; (3) that issue [was] determ ned by a final and
valid judgnent; and (4) the determination [was] essential to the

prior judgnent.” Nat’'l R R Passenger Corp. v. Pa. Pub. Uil

Commin, 342 F.3d 242, 252 (3d Gr. 2003) (quoting Nat'l R R

Passenger Corp. v. Pa. Pub. Uil. Commin, 288 F.3d 519, 525 (3d

Cir. 2002)). In addition, the application of offensive non-nutual
collateral estoppel 1is “subject to an overriding fairness

determ nation by the trial judge.” Burlington, 63 F.3d at 1232.

The trial court has “broad di scretion to determ ne when [col | at eral
estoppel] should be applied.” Parklane, 439 U S. at 651

As nentioned above, Bradburn seeks collateral estoppel as to
the followng fiveissues: (1) the definition of rel evant market in
this mtter; (2) 3Ms nonopoly power in the relevant market from
June 11, 1993 to Cctober 13, 1999; (3) 3Ms w || ful maintenance of
such nonopoly power; (4) the nature of 3Ms predatory or
exclusionary conduct during the relevant period; and (5) the
harnful effect of 3Ms conduct on conpetition during the rel evant

peri od. The Court will first determ ne whether these issues

5 For the sake of sinplicity, the Court will refer to the doctrine
of offensive non-nutual collateral estoppel as *“collateral
estoppel” and “of fensive coll ateral estoppel” when addressing the
| egal rul e which governs the preclusive effect of a prior judgnent
inthis case. See Raytech Corp. v. Wite, 54 F. 3d 187, 190 n.5 (3d
Cr. 1995).
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satisfy the four el enments for col |l ateral estoppel, and then resol ve
whet her fairness consi derations counsel agai nst the application of
collateral estoppel in this case.

1. Identity of the issues

The first elenent that nust be satisfied for the application
of collateral estoppel is that the i ssue sought to be precluded is

the sane as that involved in the previous action. Burlington, 63

F.3d at 1231-32. “ldentity of the issues is established by show ng
t hat the sane general rul es govern both cases and that the facts of
both cases are indistinguishable as neasured by those rules.”

Suppan v. Dadonna, 203 F. 3d 228, 233 (3d G r. 2000) (quoting Wi ght

and MIler, supra, 8§ 4425, at 656-57). To defeat a finding of
| egal identity for purposes of issue preclusion, “thedifference in
t he appl i cabl e | egal standards nust be ‘ substantial.’” Raytech, 54
F.3d at 191 (quoting 1B Janmes W Moore et al., Myore' s Federal

Practice T 443[2], at 572). A finding of factual identity, on the
other hand, is defeated if the party seeking collateral estoppe
woul d have to introduce different evidence to prove the issue in

this litigation than was required in the prior action. See Lynne

Carol Fashions, Inc. v. Cranston Print Wrks Co., 453 F.2d 1177,
1183 (3d CGir. 1972).

Bradburn, whichinitially sought tocollaterally estop 3Mfrom
relitigating the five i ssues nenti oned above for the entire span of
time relevant to the instant litigation, has revised its Mdtion to
cover only the tine period fromJune 11, 1993, the date on which

the conduct at issue in LePage’s began, to Cctober 13, 1999, the
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date on which the jury in LePage’s rendered its verdict. (See Pl’'s
Reply at 4-7; see also Tr. 11/05/03 at 81.)’ 3Margues that the
i ssues for which Bradburn seeks coll ateral estoppel for the period
from June 11, 1993 through October 13, 1999 are not factually
identical tothe issues determned by the jury in LePage’s, because
t he evidence presented in LePage’s “focused” on the tinme span from
1993 through 1998. (Def.’s Resp. at 6 n.4.) 3M however, admts
that “there was [sic] a small handful of exhibits in LePage's
providing factual information relating to 1999.” (Ld.) In
addition, neither the jury charge and the jury verdict formin the
LePage’'s trial limted the jury's deliberations to a tinme period
ending in 1998. See LePage’'s Trial Tr. Vol. 34, pp. 109-180

LePage’ s Jury Verdict Form Questions 1-6. Thus, while the “focus”
of the LePage’s trial may have been 3M s conduct between June 11

1993 and 1998, the jury in fact considered 3Ms conduct from June
11, 1993 through Cctober 13, 1999, the date on which it rendered
its verdict. Thus, for the period from June 11, 1993 through

Cct ober 13, 1999, the issues for which Bradburn seeks coll ateral

"Indeed, it is axiomatic that collateral estoppel cannot apply to
the jury's factual determnations in LePage’s for a tine period
that was not at issue in that trial. The jury’s findings in
LePage’ s necessarily were based upon the evi dence adduced at tri al,
“from which they cannot be severed w thout mutilating their

significance.” Int’'l Shoe Mach. Corp. v. United Shoe Machinery
Corp., 315 F.2d 449, 456 (1st Cr. 1963). At the sane tine,

however, the issues litigated in LePage’'s are not factually
different fromthe issues inthe instant litigation nmerely because
t he damages period here extends beyond the period which the jury
considered in LePage’s. See, e.qg., Qpberweis, 553 F. Supp. at 966
(col l ateral estoppel in antitrust action proper for tine period at
issue in prior proceeding even though later litigation alleged
| onger period of damages).
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estoppel in this case are the sane as those before the jury in
LePage’ s. Accordingly, the Court finds that all five issues
Bradburn seeks to preclude satisfy the first elenent for the
application of collateral estoppel for the tinme period from June
11, 1993 through Cctober 13, 1999.

2. Actual litigation

The second el enent that nmust be satisfied for the application
of collateral estoppel is that the i ssue sought to be precl uded was

actually litigated in the previous action. Burlington, 63 F. 3d at

1231-32. Wth the exception of the rel evant market definition, 3M
does not dispute that the issues for which Bradburn seeks
coll ateral estoppel were actually litigated in LePage’s. 3Margues
that the definition of relevant market in this matter was not
actually litigated in LePage’ s because the parties in LePage’s had
stipulated to the rel evant product market. ®

Col | ateral estoppel applies “only as to those matters inissue
or points controverted . . . . [Tlhe inquiry nust always be as to

the point or question actually litigated.” Regi ons Hosp. v.

Shal al a, 522 U. S. 448, 464 (1998) (quoting Cromaell v. County of

Sac, 94 U S. 351, 353 (1877)) (enphasis omtted). “Cenerally
speaki ng, when a particular fact is established not by judicia

resolution but by stipulation of the parties, that fact has not

8 |nantitrust actions, the relevant market is conprised of both a
geographi ¢ and a product narket. Fresh Made, Inc. v. Lifeway
Foods, Inc., No. Cv. A 01-4254, 2002 W. 31246922, at *5 (E. D. Pa.
Aug. 9, 2002) (citing Tunis Bros. Co. v. Ford Motor Co., 952 F.2d
715, 722-26 (3d Cir. 1992)).
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been ‘actually litigated” and thus is not a proper candi date for

i ssue preclusion.” Qherson v. Dep’'t of Justice, 711 F.2d 267,

274-75 (D.C. Cir. 1983); see also U.S. v. Botefuhr, 309 F.3d 1263,

1282 (10th Cir. 2002); Kane v. Town of Harpswell, 254 F.3d 325, 329

(1st Cir. 2001). This principle extends to stipulations regarding

t he product market inantitrust matters. See Jack Faucett Assocs.,

Inc. v. AT&T Co., 744 F.2d 118, 132 (D.C. Cr. 1984) (collateral

estoppel not appropriate where product market had been stipul ated

toin previous case); Gen. Dynam cs Corp. v. AT&T Co., 650 F. Supp.

1274, 1283 (N.D. II1l. 1986) (sane); Gictronix Corp. v. AT&T Co.,

603 F. Supp. 552, 583 (D.N.J. 1984) (sane).

The general rule that collateral estoppel should not be
applied to stipulations is based on the recognition that the
i nterests of mai ntai ning consi stency and conserving private as wel |
as judicial resources are |l ess conpelling when the issue on which
preclusion is sought has not actually been litigated before. See

Rest at enent  (Second) of Judgnents § 27 Onmt. e. In addition,

granting preclusive effect to issues not actually litigated m ght
di scourage conprom se, decrease the likelihood that the issues in
an acti on woul d be narrowed by stipulation, and therefore intensify
litigation. [|d.

Not wi t hst andi ng the general rule that coll ateral estoppel
shoul d not be applied to stipulated facts, courts have held that
“factual determ nations nmade by judge or jury in a case that is
actually litigated are not deprived of collateral estoppel effect

nerely because the determ nations rest in part on adm ssions or
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stipulations.” Kairys v. I.NS., 981 F.2d 931, 941 (7th Crr.
1992). I ndeed,

[a] contrary rule m ght discourage the use of
adm ssions and stipulations, lest that use
deprive the winning party of a judgnent that
he could use in a subsequent proceeding to
foreclose relitigation of the facts that had
been determ ned in his favor — or, conversely,
m ght : : : encourage adm ssions or
stipulations, by making them | ess costly in
future consequences for the concessionary

party.
Id. Accordingly, courts have applied col |l ateral estoppel toissues
determned in previous proceedings where the fact finder’s
determ nation of those issues was partially based upon facts

stipulated by the parties. See Qtherson, 711 F.2d at 274

(coll ateral estoppel applies to determ nati on of defendant’s guilt
in prior action where finding was based on stipulation regarding

what wi tnesses would testify toat trial); Fairnmont Al um numCo. v.

Commir of Internal Revenue, 222 F.2d 622, 625 (4th Cr. 1955)
(collateral estoppel applies to judgnent in taxpayer’s previous
suit even though judgment was based in part on a stipulation of

fact between the parties); WIIlianmson v. Colunbia Gas & Electric

Corp., 186 F.2d 464, 466-67 (3d G r. 1950) (collateral estoppe
proper in antitrust action even though prior case “was tried upon
stipulation of fact”); Tillman v. Nat’l Cty Bank of N.Y., 118
F.2d 631, 635 (2d Cir. 1941) (holding that “[t]here is no nerit in

def endant’ s contention that the prior judgnent cannot be used as an
estoppel because <certain facts on which it rested were

stipulated”); GAF Corp. v. Eastman Kodak Co., 519 F. Supp. 1203,
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1213 (S.D.N. Y. 1981) (collateral estoppel applies to nmarket
definition and market power issues in antitrust action where
determ nation of these issues in prior proceeding was partially
based on stipulated facts).
The United States Court of Appeals for the Seventh Crcuit has

expl ai ned t hat

[t] he deci si ve reasons for gi vi ng

[stipulations] collateral estoppel effect is

that a lawer’s recognition that the evidence

Is so stacked agai nst himon sone point that

a failure to admt it wll open him to

sanctions under Fed. R Cv. P. 37(c) is as

good an i ndi cati on of where the truth probably

lies as a determi nation by a judge or a jury.
Kairys, 981 F.2d at 941. Thus, the application of collateral
estoppel to factual determ nations based in part onstipulationsis
appropriate where “the decision to agree to certain facts was a
decision made by [the defendant] as part of its litigation
strategy” in the prior litigation. GAF Corp., 519 F. Supp. at
1213. Moreover, where one party “introduces evidence on a
di spositive issue of fact, and an adverse party with opportunity
and notive to contest the presentation chooses not to, the ensuing
finding is entitled to the sanme respect as one litigated to the

hilt.” Harris Trust & Sav. Bank v. Ellis, 810 F.2d 700, 705 (7th

Cir. 1987); see also Adans v. Kinder-Mrgan, Inc., 340 F. 3d 1083,
1094 (10th Gr. 2003).

Here, it is undisputed that the jury’ s finding of the rel evant
market in LePage’'s was based only in part on the parties’

stipulation that the relevant product narket was the market for
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transparent and invisible tape for hone and office use. See
LePage’s Trial Tr. Vol. 34, pp. 129-130. Mor eover, 3M
strategically agreed to stipulate to the rel evant product narket
only after plaintiff had al ready i ntroduced consi derabl e testi nony
by an expert witness on this issue. The relevant product market
was, therefore, actually litigated in LePage’ s for purposes of the
doctrine of collateral estoppel. See Adans, 340 F.3d at 1094
(issue is actually litigated if it is stipulated to only after
other party adduced evidence on it at trial).® Accordingly, the
Court finds that all five issues Bradburn seeks to preclude satisfy
the second el enent for the application of collateral estoppel.

3. Determ nation by valid and final judgnent

The third el enment that nust be satisfied for the application
of collateral estoppel is that the i ssue sought to be precl uded was
determned by a final and valid judgnent in the previous action.

Burlington, 63 F.3d at 1231-32. Finality in this context neans

“l'ittle nore than that the litigation of a particular issue has
reached such a stage that a court sees no really good reason for

permtting it to be litigated again.” Henglein v. Colt Inds.

Operating Corp., 260 F.3d 201, 209-10 (3d Gr. 2001) (quoting

° The fact that plaintiff in LePage’s had introduced substanti al
evi dence regarding the product market at trial inplicates the
preci se concerns underlying the doctrine of collateral estoppe
(e.g., judicial econony and waste of private resources). Mboreover,
the introduction of evidence on the issue of product market in
LePage’s permitted the jury to independently determ ne that the
product market was, in fact, the market for invisible and
transparent tape for hone and office use stipulated to by the
parties.
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Lummus Co. v. Commonwealth Gl Refining Co., 297 F.2d 80, 89 (2d

Cr. 1961)). 3Mdoes not dispute that all five issues for which
Bradburn seeks collateral estoppel were decided by a valid and
final judgnment. Accordingly, the Court finds that all five issues
Bradburn seeks to preclude satisfy the third elenment for the
application of collateral estoppel.

4. Essentiality of issue to prior judgnent

The fourth el enent that nust be satisfied for the application
of collateral estoppel is that the i ssue sought to be precl uded was

essential to the judgnent in the previous action. Burlington, 63

F.3d at 1231-32. “Under the generally accepted neaning of the
term a fact nmay be deened essential to a judgnent where, w thout
that fact, the judgnment would | ack factual support sufficient to
sustain it.” Raytech, 54 F.3d at 193. Courts inquire into
“whet her the issue ‘was critical to the judgnment or nerely dicta'”
when determ ning whether the issue sought to be precluded was

essential to the prior judgnent. Nat’'l R R Passenger Corp., 288

F.3d at 527 (quoting O leary v. Liberty Mut. Ins. Co., 923 F.2d

1062 (3d Cir. 1991)). Wth the exception of (1) its power to
excl ude conpetition and i ncrease prices, and (2) the nature of its
predatory or exclusionary conduct, 3M does not dispute that the
i ssues for which Bradburn seeks col |l ateral estoppel were essenti al
to the judgnent in LePage’s.

3M argues that a finding that it was able to control prices
and to excl ude conpetition was not essential tothe jury’ s nonopoly

power determ nation in LePage’s because the Court defined nonopoly
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power to the jury as the power to control prices or to exclude
competition. ' 3Mcontends that it would, therefore, be inproper
toinfer fromthe jury’'s nonopoly power determ nation that 3M had
both the ability to control prices and to exclude conpetition. 3M
further argues that, because the jury verdict formdoes not specify
on what grounds the jury based its determ nati on of nonopoly power,
collateral estoppel can be applied to neither 3Ms ability to
excl ude conpetition nor 3Ms ability to control prices.

Were a party seeks collateral estoppel based upon a jury
verdict, the court nust determ ne “whether a rational jury could
have grounded its verdi ct upon an i ssue ot her than” that sought to

be precluded. Schiro v. Farley, 510 U S. 222, 233 (1994). |If the

court finds that the jury in the previous case necessarily
determ ned the facts sought to be precluded, collateral estoppel

applies to the jury's explicit findings as well as to those

10 In LePage’s, the Court instructed the jury as foll ows:

Monopoly power is defined as the power to
control prices or exclude conpetition in a
rel evant mar ket . Ther ef or e, you  must
determ ne whether 3M could either control
prices or exclude conpetition in the rel evant
mar ket . The power to control prices is the
power of a conpany to establish appreciably
hi gher prices for its equivalent goods,
W thout a substantial |oss of business to its
conpetitor . . . . The power to exclude
conpetition neans the power of a conpany to
domnate a market by elimnating existing
conpetition fromthat market, or by preventing
new conpetition fromentering that market.

LePage’s Trial Tr. Vol. 34, pp. 132-33.
20



inplicit findings whichthe jury rationally nust have determ ned in

order to cone to a verdict. Chewv. Gates, 27 F.3d 1432, 1438 (9th

Cr. 1994).

Bradburn persuasively argues that the jury in LePage’'s
necessarily determned that 3M had the power to exclude
conpetition, and that this power by definition also enabled 3Mto
control prices. Because 3M conceded that it possessed nonopoly

power in LePage’s Il, see 324 F.3d at 146, the Third CGrcuit did

not expressly resol ve whet her 3M s nonopol y power was based on its
power to control prices, its power to exclude conpetition, or both.
The Third Grcuit did, however, nmake several observations that
strongly support Bradburn’s argunent that the jury in LePage’s
necessarily determned that 3M had the power to exclude
conpetition. For exanple, the Third Circuit observed that “3Ms
exclusionary conduct not only inpeded [plaintiff’'s] ability to
conpete, but also harned conpetition itself, a sine qua non for a
§ 2 violation” and that 3M*“strengthen[ed] its nonopoly position by
destroying conpetition.” 1d.

| ndeed, based on the Court’s instructions to the jury in
LePage's, it is evident that the jury determ ned that 3M had the
power to exclude conpetition. The jury in LePage’s returned a
verdi ct that 3Mhad unl awf ul | y mai nt ai ned nonopol y power. LePage’s
Jury Verdict Form Question 2. The Court charged the LePage’s jury
that, in order tofind wllful maintenance of nonopoly power by 3M
it was first required to determ ne that 3Mhad engaged i n predatory

or exclusionary conduct. See LePage’s Trial Tr. Vol. 34, pp. 136-
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37. The Court went on to instruct the jury that “predatory or
excl usi onary conduct is conduct that has the effect of preventing
or excluding conpetition, or frustrating or inpairing the efforts
of other firnms to conpete for custonmers within the relevant
mar ket . ” Id. By rendering a verdict that 3M had willfully
mai nt ai ned nonopoly power, the jury in LePage’'s thus necessarily
found that 3Mhad t he power to excl ude conpetition or frustrate the
efforts of other firns to conpete for custonmers, whichisitself an
exclusionary practice. This conclusionis further bol stered by the
fact that the jury in LePage’'s explicitly found that 3Ms
mai nt enance of nonopoly power had injured plaintiff, a conpetitor.

See LePage’'s Jury Verdict Form Question 2. 1.

It is equally apparent that the ability to exclude conpetition
necessarily results in the ability to control prices. As the

Third Grcuit observed in LePage’s 11, “[o]nce a nonopolist

achieves its goal by excluding potential conpetitors, it can then
increase the price of its product to the point at which it wl|
meximze its profit.” Id. at 164. Indeed, “[t]he nore conpetition
a conpany faces, theless it can control prices because conpetitors
wi Il undercut its prices to secure market share. Conversely, a
conpany that can exclude conpetition can sustain its ability to

control prices.” Pepsico, Inc. v. Coca-Cola Co., 315 F.3d 101,

107-08 (2d Cir. 2002) (citations omtted); see also LePage’'s |1,

324 F.3d at 164 (exclusion of conpetitors allows conpanies to

i ncrease price of products); Barr Labs, Inc. v. Abbott Labs., 978

F.2d 98, 114 (3d Cir. 1992) (conpetition “would have prevented
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[ def endant] fromraising prices for any |l engthy period of tine”);

Colunbia Metal Culvert Co. v. Kaiser Alum num & Chem Corp., 579

F.2d 20, 26 (3d G r. 1978) (ongoi ng conpetition “guards agai nst the

ability of the dom nant entity to increase prices”); see generally

2A Phillip E. Areeda, et al., Areeda & Hovenkanp's Antitrust Law,

f 501, at 85-86 (2002).' Therefore, the Court concludes that 3Ms
ability to exclude conpetition and its ability to control prices
were essential to the jury' s determination that 3M had unl awful |y
mai nt ai ned nonopol y power.

3Mal so argues that it was not essential tothe jury’ s finding
of unlawful rmaintenance of nonopoly power in LePage’'s that 3Ms
predatory or exclusionary conduct included: (1) 3Ms rebate
prograns, such as the Executive G owth Fund, the Partnership G owh
Fund, and the Brand M x Program (2) 3M s Market Devel opnent Fund,
and ot her paynents to custoners conditioned on custoners achi eving
certain sales goals or growh targets; (3) 3Ms efforts to control,
or reduce, or elimnate private |abel tape; (4) 3Ms efforts to
switch custonmers to 3M s nore expensi ve branded tape; and (5) 3Ms
efforts to raise the price consuners pay for Scotch tape. 3M
argues that, pursuant to the Court’s instructions, the jury in
LePage’s could have based its determ nation on the predatory or

excl usi onary nature of any one of these five all eged practices. In

1 The Court notes that the power to control prices, by contrast,
does not necessarily include the power to exclude conpetition. See
Shoppin’ Bag of Pueblo, Inc. v. Dillon Cos., 183 F.2d 159, 164
(10th Gr. 1986) (“[I]t is conceivable that if a conpany has
obt ai ned control over prices . . . it still may not have the power
to exclude other conpetitors fromthe market.”).

23



LePage’s,

the Court defined predatory or exclusionary conduct to

the jury as foll ows:

[Plaintiff] contends that the follomnng
conduct was exclusionary or predatory .

Nunber one, 3M s rebate program such ‘as
the EGF, executive growh fund, or the PGF,
t he partnership growh fund, and the brand mi x
program

Nunmber two, 3M s market devel opnent fund
called the MDS in sonme of the testinony, and
ot her paynents to custoners conditioned on
customers achieving certain sales goals or
growt h targets.

Third, 3Ms efforts to control, or
reduce, or elimnate private | abel tape.

Four, 3Ms efforts to switch custoners to
3M s nore expensive branded tape, and

Five, 3Ms efforts to raise the price
consuners pay for Scotch tape.

[Plaintiff] clainms that all of these things
that 1've just gone through was predatory or
excl usi onary conduct .o

Now, what is predatory or excl usionary conduct
in the eyes of the law? Well, predatory or
excl usionary conduct is conduct that has the
ef fect of preventing or excludi ng conpetition,
or frustrating or inpairing the efforts of
other firms to conpete for customers within
t he rel evant market

You shoul d consider the followng factors in
det er m ni ng whet her 3M s conduct was predatory
or excl usi onary: its ef f ect on its
conpetitors, such as [plaintiff], its inpact
on consuners, and whether it has inpaired
conpetition, in an unnecessarily restrictive
way. You may al so consi der the behavior that
m ght otherwise not be of concern to the
antitrust laws, or that mght be viewed as
pro-conpetitive, and take on an exclusionary
connotation when practiced by a firm wth
nonopol y power.

LePage’s Trial Tr. Vol. 34, pp. 136-39.

Bradburn argues that, pursuant to these instructions,
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in LePage’s was required to find that either all or none of the
five types of conduct alleged were predatory or exclusionary in
nature. Thus, Bradburn argues that the jury s determ nation that
3M had engaged in predatory or exclusionary conduct necessarily
included a determnation that all five exanples of 3Ms conduct
wer e predatory or exclusionary. However, the Court’s instructions
did not require the jury find that all five types of conduct were
predatory or exclusionary in order to conclude that 3Mhad engaged
in predatory or exclusionary conduct. Rather, the Court expl ai ned
to the jury what actions plaintiff alleged to have been predatory
or exclusionary, and then charged the jury that it could consider
all of these actions in determ ning whether 3Ms conduct was
predatory or exclusionary under the |aw. The jury in LePage's
could, therefore, have based its finding of predatory or
excl usi onary conduct on any one of the five exanples alone. The
Court concl udes that because none of the five all eged predatory or
excl usionary practices were essential to the judgnent in LePage’s,

coll ateral estoppel cannot be applied to this issue. See Schiro,

510 U.S. at 233. Accordingly, the Court finds that all issues
Br adburn seeks to precl ude, except for the nature of 3M s predatory
or exclusionary practices, satisfy the fourth elenment for the
application of collateral estoppel.

5. Fai rness consi derati ons

Pursuant to the above analysis, the follow ng four issues
satisfy all four elenments for the application of collateral

estoppel for the tinme period fromJune 11, 1993 t hrough Cct ober 13,
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1999:

1. The relevant market in this matter is the market for
i nvi si bl e and transparent tape for honme and office use in
the United States;

2. 3M possessed nonopoly power in the relevant narket,
including the power to control prices and exclude
conpetition in the rel evant market;

3. 3Mwi | I fully mai ntai ned such nonopoly power by predatory
or excl usionary conduct; and

4, 3M's pr edat ory or excl usi onary conduct har med
conpetition.

To determ ne whether collateral estoppel can be applied

offensively in this action, the court nust next engage in an

overriding fairness inquiry. Burlington, 63 F.3d at 1232.

District courts have “‘broad discretion’” to determ ne when a
plaintiff who has nmet the requisites for the application of
collateral estoppel may enploy that doctrine offensively.”
Raytech, 54 F.3d at 195 (citing Parklane, 439 U S at 332).
However, the application of collateral estoppel “is subject to a
nunber of equitabl e exceptions designed to assure that the doctrine
is applied in a manner that will serve the twin goals of fairness
and efficient use of private and public litigation resources.”

Nat’'| R R Passenger Corp., 288 F.3d at 525. Coll ateral estoppel

has been denied in circunstances where preclusion would not serve

judicial econonmy. See S.E.C. v. Mnarch Funding Corp., 192 F.3d

295, 304 (2d Cr. 1999); see generally Wight and M|l ler, supra, 8
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4465, at 738-39. Moreover, “[a] finding of fairness to the

defendant is . . . a necessary premse to the application of
of fensive collateral estoppel.” Raytech, 54 F.3d at 195.

Accordingly, the Suprene Court has counseled against the
application of offensive non-nmutual collateral estoppel in
i nstances where (1) the plaintiff “could easily have joined in the
earlier action”; (2) the defendant had “little incentive to defend
vigorously” in the earlier action; (3) the second action “affords
t he defendant procedural opportunities unavailable in the first
action that could readily cause a different result”; or (4) where
“for other reasons, the application of offensive estoppel woul d be
unfair to a defendant.” Parklane, 493 U S. at 330-31

Here, 3M does not dispute that it had incentive to defend
itself wvigorously in the LePage’'s Ilitigation, or that the
procedural opportunities availableinthis actionwere availablein
the LePage’'s litigation as well. 3Mdoes argue, however, that the
Court should refuse to grant Bradburn the use of offensive
collateral estoppel because its application would not serve
judicial econony. In addition, 3Margues that Bradburn coul d have
easily joined the LePage’s litigation, and that granting coll ateral
estoppel effect to the jury's determnations in LePage’'s would
unduly prejudice 3M by distorting the issues and causing juror
conf usi on.

a. Judi ci al econony

3M argues that the Court should refuse to grant Bradburn’s

request for offensive collateral estoppel because the application
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of estoppel will not significantly expedite the trial of this case.
3M contends that the sane evidence that would be required to
establish that 3Mhad engaged in antitrust violations will have to
be presented by Bradburn to establish causation and injury in this
case. For exanple, 3M argues that a finding that 3M unlawfully
mai nt ai ned nonopoly power will not be hel pful to a determ nati on of
damages, because it does not indicate how3Munl awf ul | y mai nt ai ned
this power. Accordingly, 3Margues that Bradburn will in any event
have to establish the type of anti-conpetitive behavi or 3Mengaged
in from1993 t hrough 1999, and prove that this behavior caused the
nonopol y overcharges Bradburn alleges it was forced to pay.

It is undisputed that “[w] hatever values may be gained by
nonnut ual preclusion are substantially di m ni shed when the need to
try related i ssues requires consi deration of nuch t he sane evi dence
as bears on the i ssue tendered for preclusion.” Wight and M1l er,
supra, 8§ 4465, at 738. However, it wll not be necessary for
Bradburn to establish precisely how 3M excluded conpetition in
order to establish causation and injury in this case. | f
coll ateral estoppel isinvoked astothe jury' s findingin LePage’'s
that 3M s conduct “harmed conpetition” generally, a jury in the
instant action could reasonably find, with the aid of expert
testinony, that this harm to conpetition caused the super-
conpetitive prices which Bradburn argues it was forced to pay. See

LePage’s 11, 324 F. 3d at 164 (“Once a nonopolist achieves its goal

by excl udi ng potential conpetitors, it can then increase the price

of its product to the point at which it will nmaximze its profit.

28



This price is invariably higher than the price determned in a
conpetitive market.”) Moreover, “[o]nce a jury has found that the
unl awful activity caused the antitrust injury, the danages may be
determ ned wi thout strict proof of what act caused the injury, as
| ong as the damages are not based on specul ation or guesswork.”

Id. at 166 (citing Bonjourno v. Kaiser Alum numé& Chem Corp., 752

F.2d 802, 813 (3d Cir. 1984)). Accordingly, the application of
collateral estoppel inthis case wll likely save significant tine
and private as well as judicial resources.

3M further argues that collateral estoppel should not be
granted to the jury's determ nations in LePage’s because Bradburn
will still have to prove market definition and nmarket power issues
for the time period from Cctober 13, 1999 to the present, the
portion of the class period not covered by the LePage’'s verdict.
However, this argunent fails to take into account that, as noted
above, considerabl e private and judicial resources will be saved by
the use of collateral estoppel to establish el enents of Bradburn’s
claimfor the period fromQCctober 2, 1998 to Cctober 13, 1999. See
berwei s, 553 F. Supp. at 966 (applying collateral estoppel in
antitrust action for tinme period at issue in prior proceedi ng even
t hough present litigation alleged |onger period of damages).
Accordingly, the Court finds that the use of coll ateral estoppel in
this case will pronote the efficient use of private and judici al

resour ces. *?

12 The Court notes that the only cases 3Mhas cited in which courts
have denied the wuse of collateral estoppel for failure to
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b. Ability to join LePage’s

3Mal so argues that the Court should refuse to grant Bradburn
the use of offensive collateral estoppel because Bradburn unduly

delayed its filing of the instant litigation and could easily have

joined the LePage’s action. As a general rule, “in cases where a
plaintiff could easily have joined in the earlier action. . . a

trial judge should not allow the use of offensive collateral
estoppel .” Parklane, 439 U S. at 331. This rule recognizes that
the availability of offensive non-nmutual collateral estoppel

could create an incentive for potential

plaintiffs “to adopt a ‘wait and see’
attitude, in the hope that the first action
will result in a favorable judgnment,” since
such plaintiffs “wll be able to rely on a

previ ous judgnent agai nst a defendant but w |
not be bound by that judgnent if the defendant
W ns.”

significantly expedite the trial are personal injury class actions
for negligence or product liability. In such actions, the jury
must either evaluate the incident wunderlying each individual
injury, or assess the likelihood that the incident at issue caused
each particular set of synptons in order to find causation and
injury. See, e.qg., Coburn v. Smthkline Beecham Corp., 174 F.
Supp. 2d 1235, 1239-41 (D. Uah 2001) (denying application of
collateral estoppel in product liability action because causation
in such cases can only be established by proof of specific
causation, which includes inquiry into dose of drug, duration,
frequency and anount of exposure, and the effect of other agents
and biochemical and netabolic interactions and processes,
preexi sting nedical conditions, and environnmental factors); see
al so Schneider a/k/a Nguyen Phi Khanh v. Lockheed Aircraft Corp.

658 F.2d 835, 852 (D.C. Cir. 1981) (denying collateral estoppel in
action for product design defect); Rogers v. Ford Motor Co., 925
F. Supp. 1413, 1419 (N.D. Ind. 1996) (denying collateral estoppel
in personal injury action for negligence). As discussed above

however, proof of causation and injury in antitrust actions i s nuch
| ess conplicated once antitrust violations have been establi shed.
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Burlington, 63 F.3d at 1232 n.7 (quoting Parklane, 439 U S. at

330). Courts have deni ed the use of offensive coll ateral estoppel
where a plaintiff who could have joined the earlier action failed

to present a valid reason for not joining it. See Hauser v. Krupp

St eel Producers, Inc., 761 F.2d 204, 207 (5th Gr. 1985). Here, 3M

argues that Bradburn adopted a ‘wait and see’ approach because it
did not join the LePage's litigation and did not file suit until
Cctober 2, 2002 - over two years after judgnent in the LePage’s
 awsuit was entered.

3M however, has offered no evidence that Bradburn’s sole
notivation in not joining LePage’ s was t he hope of benefitting from

the application of collateral estoppel. See MlLendon .

Continental Group, 660 F. Supp. 1553, 1564 (D.N.J. 1987) (defendant

must establish that the plaintiff’s sole notivation in not joining
the earlier action was the hope to obtain the benefit of issue
precl usi on before courts should deny use of collateral estoppel).
I n any event, Bradburn persuasively argues that it could not easily
have i ntervened in the LePage’ s litigation pursuant to Federal Rule
of Civil Procedure 24. Rule 24(a)(2) provides that intervention as
of right shall be granted upon tinely application when

the applicant clains an interest relating to

the property or transaction which is subject

of the action and the applicant is so situated

that the disposition of the action may as a

practi cal matter inpair or inpede the

applicant’s ability to protect that interest,

unl ess the applicant’s interest is adequately

represented by existing parties.

Fed. R Cv. P. 24(a)(2). “Representationis generally considered
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adequate if no collusion is shown between the representative and an
opposing party, if the representative does not represent an
interest adverse to the proposed intervenor and if the
representative has been diligent in prosecuting the litigation.”

Del. Valley G tizens' Council for dean Air v. Commopnweal th of

Pennsyl vani a, 674 F.2d 970, 973 (3d Gr. 1982). 3M does not

di spute that there was no collusion between the parties in
LePage’s, or that plaintiff in LePage’'s diligently prosecuted the
[itigation. Therefore, Bradburn could only have joined the
previous litigation pursuant to Rule 24(a)(2) if plaintiff in
LePage’ s had represented an i nterest adverse to Bradburn. 1In the
instant litigation, Bradburn bases its clai magai nst 3Mon t he sane
conduct and for a violation of the sanme statute as plaintiff in
LePage’s. | ndeed, Bradburn seeks collateral estoppel precisely
because its interests are aligned with plaintiff’s interests in
LePage’s. As plaintiff in LePage’s did not represent an interest
adverse to Bradburn, it is highly unlikely that Bradburn coul d have
easily joined the LePage’s litigation pursuant to Rule 24(a)(2).
Rul e 24(b)(2) provides that perm ssive intervention shall be

granted upon tinely application where

an applicant’s claimor defense and the main

action have a question of law or fact in

common . . . . In exercising its discretion

the court shal | consi der  whet her t he

intervention will unduly delay or prejudice

t he adj udi cation of the rights of the original

parties.

Fed. R Cv. P. 24(b)(2). GCenerally, courts disfavor perm ssive

intervention by class plaintiffs in actions brought by individual
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plaintiffs because such intervention tends to unduly delay and
prejudi ce the adjudication of the rights of the original parties.

See, e.qg., Castano v. Am Tobacco Co., Cv. A No. 94-1044, 1994 W

247239, at *3 (E.D.La. June 1, 1994) (denying Rule 24(b)(2) notion
by class of plaintiffs because granting intervention “would unduly

expand th[e] already volum nous litigation”); Jack Faucett Assocs.

v. AT&T, 566 F. Supp. 296, 299 n.4 (D.D.C. 1983), rev’'d on other

grounds, 744 F.2d 118 (D.C. 1984) (“[I]t is exceedingly unlikely
that [the class of consuner plaintiffs] woul d have been permtted
tojointheir class clains as custoners to further conplicate what
was fromits inception primarily a conplex conpetitor’s claim?”).

Here, too, it is unlikely that the Court would have all owed
Bradburn to intervene in LePage’'s pursuant to Rule 24(b)(2). The
addition of an entire class of plaintiffs would have significantly
increased the conplexity of an already factually and legally
conplicated antitrust action. Mreover, Bradburn’s interventionin
the LePage’s litigation would have turned an individual |awsuit
into a class action. As a result, the parties would have been
required to conply with the additional procedures nandated for
cl ass actions, which would have resulted in significant delay and
prejudice to the original parties in the adjudication of their
di sput e. It also appears that the parties to the LePage’s
litigation would have strenuously objected to Bradburn’s
intervention. |Indeed, 3Mhas admtted that it would have opposed
Bradburn’s notion for intervention pursuant to Rule 24(b)(2). (See

Def’s Mem in Qpp. at 36 n.28.) Accordingly, it is highly unlikely
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that Bradburn could have easily joined the LePage’s litigation
pursuant to Rule 24(b)(2). As Bradburn could not have easily
intervened in the earlier action under Rule 24, the Court concl udes
t hat consi derati ons of fairness do not preclude the application of
collateral estoppel on grounds that Bradburn did not join the

LePage’s litigation. See Parklane, 439 U S. at 331.

C. Distortion of issues and juror confusion

3M further argues that the Court should refuse to grant
Bradburn the use of offensive collateral estoppel because the
application of estoppel would unfairly prejudice 3Mby distorting
the issues in this case and creating juror confusion. Courts have
deni ed the use of offensive estoppel where “the risk of prejudice
and confusion significantly outweighs any benefit that m ght be
derived fromapplying collateral estoppel.” Coburn, 174 F. Supp.
2d at 1241. Mor eover, courts have recognized that the val ues
gai ned by the use of issue preclusion are di m ni shed where cl osely
related issues nust be tried and the application of collatera
estoppel would “substantially distort decision of the i ssues that

remai n open.” Phonetele, Inc. v. AT&T, No. CV-74-3566- MM, 1984 W

2943, at *2 (C.D. Cal. Jan. 19, 1984); see also Wight and M| er,
supra, § 4465, at 738-39.

3M argues that the application of collateral estoppel to the
jury’'s findings in LePage’s would unfairly distort the issues in
thi s case because the LePage’ s litigation involved adifferent type
of plaintiff and a different theory of pricing and damages.

Specifically, 3M points out that plaintiff in LePage’'s was a
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conpetitor who pursued a theory of predatory pricing, which is
based on a decrease of prices below their conpetitive |evel

Bradburn, on the other hand, is a buyer who i s pursuing a theory of
nonopol y overchar gi ng, which is based on an i ncrease of prices over
their conpetitive | evel. Courts, however, have applied col |l ateral
estoppel to determnations of antitrust violations made in
antitrust | awsuits between conpetitors to later antitrust actions

brought by buyers. See, e.qg., perweis, 553 F. Supp. at 969

Moreover, this Court has already held that Bradburn's theory of
recovery i s not necessarily inconsistent wwth the theory of anti -
conpetitive conduct presented to the jury in the LePage’'s trial:

According to [3M, [Bradburn’s] clains cannot
be reconciled wth the fact that, at |east
while the bundled rebate program was being
instituted, retailers that received the
bundl ed rebates paid / ess for the total anount
of goods they received from [3M than they
woul d have pai d had t hey bought these products
from ot her suppliers. (Def’s Reply Mem at
5.) However, [Bradburn] does allege in the
Conplaint that [3M “has maintained prices
paid by direct purchasers to 3M well above
conpetitive levels after any 3Ms rebates (if
any) attributable to tape purchases.” (Conpl.
1 27.) (enphasis added). Thus, [Bradburn’s]
all egations, if proven, could establish that,
were it not for [3Ms] anti-conpetitive
conduct, [Bradburn’s] woul d have paid | ess for
transparent tape than it actually paid during
the danmmges period, even when any bundl ed
rebates or other discounts are taken into
account .

(July 25, 2003 Menorandumand Order at 9.). Finally, any residual
danger that the application of collateral estoppel could distort

the remaining i ssues in this case can be prevented through the use
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of appropriate jury instructions at trial. Accordingly, the Court
finds that the danger of distorting the issues in the instant case
does not substantially outweigh the benefits derived from the
application of collateral estoppel.

3M al so argues that the selective application of coll ateral
estoppel to sone of the facts found by the jury in LePage’ s creates
a substantial risk of jury confusion. Specifically, 3Margues that
if collateral estoppel is appliedtothejury's finding in LePage’s
that 3Mviolated the antitrust |aws and that this conduct harned
conpetition the jury will not understand the need to further
determ ne that this harmto conpetition caused the price increases

t hat Bradburn was forced to pay. 3Mcites to Kraner v. Showa Denko

K K., 929 F. Supp. 733 (S.D.N. Y. 1996), a products liability
action, in support of its argunent that preclusion of generalized
issues of causation could lead to confusion in the jury's
consi deration of specific causation in this case. |In Kraner, the
court declined to allow the plaintiff the use of a judgnent in a
prior consuner’s action to collaterally estop the defendant from
arguing that its drug was not defective and that the drug did not
cause the plaintiff’s injuries. Kraner, 929 F. Supp. at 749-51.
The Kraner court reasoned that collateral estoppel would be
i nappropriate in such circunstances because

a single products liability case typically

i nvol ves i ndi vi dual i zed ci rcunst ances pecul i ar

to that case al one, such as the age and health

of the plaintiff, the conditions under which

the product was used, or the precise

ci rcunstances surrounding plaintiff’s injury.
Such  factual i di osyncraci es necessarily
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prevent a single finding fromone such case to

be applied to all other cases i n cookie-cutter

fashi on.
Id. at 750-51. The court further noted that the drug the plaintiff
had i ngested and the drug that had been the subject of the prior
action did not cone fromthe same manufacturing lot, and that it
was, therefore, inpossible to determne fromthe previous verdict
that the drug at issue in the case at bar had been defectively
manuf actured. 1d. Here, by contrast, the “factual idiosyncracies”
are limted to the sole question of the anobunt of rebates each
i ndi vidual plaintiff received from 3M during the class period.
Moreover, unlike in Kranmer, Bradburn in this case bases its
al l egations of antitrust violations during the period for which it
seeks col | ateral estoppel on the exact sanme conduct by 3Mthat was
at issue in LePage’s.

3Mfurther cites Phonetele in support of its argunent that the

use of offensive collateral estoppel should be denied in antitrust
actions. The Phonetele court denied plaintiff the use of

coll ateral estoppel because its application to select “questions

designated by [the plaintiff] would nmake a fair resolution of the

remai ni ng questions unacceptably difficult.” Phonetele, Inc. v.
AT&T, 1984 W. 2943, at *5. The Phonetele court found that the
i ssues of product market and conpetition could not be decided by
coll ateral estoppel because it was doubtful whether the products
and product nmarkets at issue in the previous case were, in fact,
the sane as those involved in the |later case. 1d. at *3. The

Phonetele court concluded that this dispute would render the
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application of issue preclusion to the questions designated by the
plaintiff unfair to the defendant. 1d. at *5. Here, by contrast,
the Court has already concluded that the products and product
markets at issue in the LePage’s litigation are the sane as those
involved in the instant case for the period for which Bradburn
seeks to invoke collateral estoppel. The Court, therefore, finds
t hat the danger of prejudice to 3Mdoes not substantially outweigh
the benefits derived fromthe application of collateral estoppel.
Accordingly, considerations of fairness do not preclude the
application of collateral estoppel in this case.
| V.  CONCLUSI ON

For the foregoing reasons, Bradburn’'s Mtion for Parti al
Summary Judgnent is denied. However, pursuant to Rule 56(d), the
Court finds that the followng material facts appear w thout
substantial controversy and shall be deened established upon the
trial of this action:

1. For the tinme period from June 11, 1993 to COctober 13,
1999, the relevant market in this matter is the market
for invisible and transparent tape for hone and office
use in the United States;

2. For the tine period from June 11, 1993 to QOctober 13,
1999, 3Mpossessed nonopol y power in the rel evant nmarket,
including the power to control prices and exclude
conpetition in the rel evant market;

3. For the tinme period from June 11, 1993 to QOctober 13,

1999, 3M willfully maintained such nonopoly power by
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predat ory or exclusionary conduct; and

4, For the tinme period from June 11, 1993 to Cctober 13,
1999, 3Ms predatory or exclusionary conduct harned
conpetition.

The Court notes that the application of collateral estoppel to
these four determnations by the jury in LePage’'s does not
establish that 3Mvi ol ated Section 2 of the Sherman Act subsequent
to Cctober 13, 1999. Moreover, even for the period fromJune 11,
1993 t hrough Cct ober 13, 1999, Bradburn will still be required to
of fer proof that 3Ms antitrust violations caused Bradburn injury
of the type the antitrust |laws were intended to prevent.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRADBURN PARENT TEACHER

STORE, | NC.,

On Behal f of Itself and :

QG hers Simlarly Situated : ClVIL ACTI ON
V.

NO. 02-7676
3M (M NNESOCTA M NI NG AND
MANUFACTURI NG COVPANY)
ORDER

AND NOW this 30th day of March, 2005, upon consideration of
Bradburn’s Mtion for Partial Sunmary Judgnment (Doc. No. 80), all
briefing in response thereto, and the Argunment hel d on Novenber 5,
2003, IT IS HEREBY ORDERED that said Mtion is DENI ED. IT IS
FURTHER ORDERED t hat pursuant to Federal Rule of Civil Procedure
56(d) the following material facts appear w thout substantial
controversy and shall be deenmed established upon the trial of this
action:

1. For the time period from June 11, 1993 to Cctober 13,
1999, the relevant market in this matter is the market
for invisible and transparent tape for home and office
use in the United States;

2. For the time period from June 11, 1993 to Cctober 13,
1999, 3Mpossessed nonopol y power in the rel evant market,
including the power to control prices and exclude
conpetition in the rel evant narket;

3. For the time period from June 11, 1993 to October 13,
1999, 3M willfully maintained such nmonopoly power by

predatory or exclusionary conduct; and



For the tine period from June 11, 1993 to COctober 13,
1999, 3Ms predatory or exclusionary conduct harned

conpetition.

BY THE COURT:

John R Padova, J.



