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MEMORANDUM AND ORDER

JOYNER, J. March 17, 2005

This civil action is once again before this Court for
resolution of the Motion of Deutsche Bank AG Deutsche Bank
Securities, Inc. and David Parse (the “Deutsche Bank Defendants”)
to Stay the Proceedings. For the reasons discussed bel ow, the
notion shall be granted in part and denied in part and the action

st ayed.



Factual Backgr ound

As previously noted, this case arose out of the defendants’
mar keting and sale of a tax avoi dance strategy or “shelter” to
the Plaintiffs which was ultimately disallowed by the Internal
Revenue Service. The plaintiffs instituted this suit on July 28,
2004 under the theories of civil RICO 18 U S.C. 881962(c) and
(d), breach of contract, unjust enrichnment, breach of the duty of
good faith and fair dealing, breach of fiduciary duty, fraud,
negl i gent m srepresentation, mal practice, civil conspiracy and
for declaratory judgnent alleging that the defendants know ngly
m srepresented and/or failed to disclose that the IRS had issued
two notices in 1999 and 2000 i nform ng accountants and tax
attorneys across the country that tax strategies such as that
bei ng marketed by the defendants were ill egal because they | acked
a business strategy and econom c subst ance.

The plaintiffs in this case are conprised of three groups of
i ndi vidual investors and the related entities which the
i ndi vidual investors fornmed for the purpose of entering into the

tax strategy, known as “COBRA."! Pursuant to the strategy, after

1 “COBRA" stands for “Currency Options Bring Reward Alternatives.”
(Plaintiffs’ Conplaint, 745). The COBRA strategy consisted of the follow ng
five steps:

First, the Individual Plaintiffs would sell a short option and purchase a
long option in alnost identical ampbunts on a foreign currency with different
(but narrow) strike prices, each to expire in thirty (30) days. The cost of
the [ ong option, though large, would be largely (although not entirely) offset
by the prem um earned on the sale of the short option. The Individua
Plaintiffs would forma single-nenber limted liability conpany (“LLC") for
t he purpose of purchasing the options; Second, the Individual Plaintiffs



formng their respective partnership and limted liability
corporate entities, the plaintiffs? entered into brokerage
account agreenents wi th Deutsche Bank Al ex. Brown, LLC, a
predecessor of Deutsche Bank Securities, Inc. and through those
accounts purchased and transferred the foreign currency options
necessary to participate in the COBRA strategy.

By the notion to stay which is now before this Court, the
Deut sche Bank defendants contend that, as the account agreenents
whi ch the Nasuti and Bernstein plaintiffs entered into with them
in 2000 contain mandatory arbitration clauses, they are entitled
to conpel arbitration in this matter. However, because the
plaintiffs here are also nenbers of a putative class in the case

of Denney, et. al. v. Jenkens & Glchrist, et. al., No. 03-CV-

(through the LLCs) would contribute their options to a general partnership
formed for the purpose of conducting the COBRA transactions. After 30 days,
the I ong and short options would expire either “in or out of the noney,”
resulting in a gain or |oss, depending upon the exchange rate between the U. S
dollar and the relevant foreign currency at the time; Third, the Individua
Plaintiffs would make a capital contribution consisting of cash or other
capital assets to the partnership; if cash was contributed it was sonetines
used to purchase capital or ordinary assets (depending on whether a capital or
ordinary |l oss was being “created”); Fourth, the Individual Plaintiffs would
contribute their interests in the partnership to an S Corporation, causing the
term nation of the partnership as a matter of law, and Fifth, the S
Corporation would sell the capital or ordinary assets contributed by the

I ndividual Plaintiffs. These assets would have an artificially inflated basis
and their sale would lead to a substantial unrealized short-termcapital |oss
and/ or ordinary loss. (Conplaint, 182).

2 gpecifically the three groups include the “Heller plaintiffs,” the
“Nasuti plaintiffs” and the “Bernstein plaintiffs.” The Heller plaintiffs are
Todd Heller, Susan Heller, TH Snith Lane Investnents, Inc., TH Partners and
Todd Heller, Inc. The Nasuti plaintiffs consist of Janes F. Nasuti, Celeste
Nasuti, JFN WIlianmson Investnments LLC, WIlianmson Partners and JFN WIliamson
Investors, Inc. The Bernstein plaintiffs include Abraham Bernstein, D anne G
Bernstein, AB Rittenhouse Investments, LLC, Rittenhouse Square Partners, and
ABD Ri ttenhouse Investors, Inc.



5460 currently pending in the United States District Court for
the Southern District of New York and the arbitration agreenents
further provide that Deutsche Bank will not seek to conpel
arbitration during the pendency of a class action, this action
shoul d be stayed until such tinme as class certification has been
denied or the plaintiffs here have opted out of the class.
Movi ng Def endants nake the same argunent with regard to the
Heller plaintiffs, although they premse their entitlenent to
arbitration not upon the account agreenents which the Heller
plaintiffs entered into with then? but upon the arbitration

cl auses contained in the consulting agreenents which those
plaintiffs entered into with BDO Sei dman, one of the accountant
defendants in this action. In this regard, the Deutsche Bank
defendants contend that the Heller plaintiffs’ clains against
themare so closely intertwined with their clains agai nst BDO
that the Heller plaintiffs should be estopped from avoi di ng
arbitration wth Deutsche Bank and that considerations of
judicial econony strongly mlitate in favor of resolving all of
the plaintiffs’ clainms agai nst Deutsche Bank at once, rather than
on a pi eceneal basis.

Di scussi on

A. Arbitration Under the Federal Arbitration Act

3 The Heller plaintiffs entered into their account agreenents with the

Deut sche Bank defendants in 1999, at which tine an arbitration clause was not
i ncl uded.



Arbitration is a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not

agreed to so submt. AT &T Technologies, Inc. v. Conmunications

Wrkers of Anerica, 475 U.S. 643, 648-649, 106 S. Ct. 1415, 1418,

89 L.Ed.2d 648 (1986). It follows that the question of
arbitrability is undeniably an issue for judicial determ nation
and thus, unless the parties clearly and unm stakably provide
ot herwi se, the question of whether the parties agreed to
arbitrate is to be decided by the court. 1d. Principles of

contract |law govern the inquiry. CTF Hotel Holdings, Inc. v.

Marriott International, Inc., 381 F.3d 131, 137 (3d Cr. 2004).

The Federal Arbitration Act, 9 U S.C. 81, et. seq.
establishes a strong federal policy favoring arbitration
requiring the courts to rigorously enforce agreenents to
arbitrate; however, due to this strong federal policy, courts
need only engage in a “limted review to ensure that a dispute

is arbitrable. Shearson/Anerican Express, |Inc. v. MMhon, 482

U S 220, 226, 107 S.Ct. 2332, 2337, 96 L.Ed.2d 185 (1987);

Tripp v. Renai ssance Advant age Charter School, Cv. A No. 02-

9366, 2003 U.S. Dist. LEXIS 19834 at *7 (E.D.Pa. Cct. 8, 2003),

quoting John Hancock Mut. Life Ins. Co. v. AQick, 151 F.3d 132,

137 (3d Cr. 1998); G eat Wstern Mrtgage Corp. v. Peacock, 110

F.3d 222, 228 (3d Cir. 1997). See Also, Geen Tree Financial

Corp. v. Bazzle, 539 U S 444, 452, 123 S.Ct. 2402, 2407, 156




L. Ed. 2d 414 (2003). Under the FAA, the district court nust be
satisfied that the parties entered into a valid arbitration
agreenent and that the dispute before it falls within the scope

of this agreenent before conpelling arbitration. Geat Wstern,

supra.; MAlister v. Sentry Insurance Co., 958 F.2d 550, 553 (3d

Cr. 1992). In conducting this inquiry, the district court first
deci des whether there was an agreenent to arbitrate and if so,

whet her the agreenent was valid. Geat Western and MAlister

both supra. See Also, Myses H. Cone Menorial Hospital v. Mercury

Construction Corp., 460 U.S. 1, 24-25, 103 S.C. 927, 941, 74

L. Ed. 2d 765 (1983). The FAA provides that arbitration agreenents

are “valid, irrevocabl e and enforceabl e save upon such grounds as

exist at law or equity for the revocation of any contract.” 9
US C 82; Tripp, 2003 U.S. Dist. LEXIS at *9. Thus, the FAA

makes agreenments to arbitrate enforceable to the sane extent as

ot her contracts. Harris v. Green Tree Financial Corp., 183 F. 3d

173, 178 (3d Cir. 1999), citing Seus v. Nuveen & Co., 146 F.3d

175, 178 (3d Cir. 1998). O course, a federal court nust
generally look to the relevant state |aw on the formation of
contracts to determ ne whether there is a valid arbitration

agreenent under the FAA. Blair v. Scott Specialty Gases, 283

F.3d 595, 603 (3d Cir. 2002). Before concluding that there is a
valid contract under Pennsylvania |law, the court nust “look to

(1) whether both parties manifested an intention to be bound by



the agreenent; (2) whether the terns of the agreement are
sufficiently definite to be enforced and (3) whether there was

consideration. 1d., quoting ATACS Corp. v. Trans Wrld

Communi cations, Inc., 155 F.3d 659, 666 (3d Cr. 1998). At al

times, the court should be m ndful that agreenents to arbitrate
are to be generously construed and that all doubts concerning the
scope of arbitrable issues should be resolved in favor of

arbitration. Mast r obuono v. Shearson Lehman Hutton, Inc., 514

Uus 52, 62, n.7, 115 S.C. 1212, 1218, n.7, 131 L.Ed.2d 76

(1995), citing Mtsubishi Mtors Corp. v. Soler Chrysler-

Plymouth, Inc., 473 U S. 614, 626, 105 S. (. 3346, 3353-54, 87

L. Ed. 2d 444 (1985).

In applying these principles to this case, we note at the
outset that the Nasuti and Bernstein plaintiffs do not dispute
that they voluntarily entered into account agreenments with
Deut sche Bank or that those agreenents included an agreenent to
arbitrate “any controversies which may arise...” The Heller
plaintiffs, for their part, |ikew se do not dispute that the
consul ting agreenent which they executed with BDO Sei dnman
contai ned a clause which provided for arbitration of “any
di spute, controversy or claim|[that] arises in connection with
the performance or breach of this agreenent.” Accordi ngly, as
the validity of the arbitration agreenents is essentially

uncontested, we find the agreenents valid.



In determ ning whether the instant litigation falls within
the scope of these arbitration agreenments, we |l ook first to the
actual | anguage of the clauses which the Mving Defendants seek
to enforce. Par agraph 19 of the 2000 account agreenents between
the Nasuti and Bernstein plaintiffs and Deutsche Bank states in
rel evant part:

| understand that: (1) Arbitration is final and binding on
the parties. (2) The parties are waiving their right to seek
remedies in court, including the right to jury trial. (3)
Pre-arbitration discovery is generally nore limted than and
different fromcourt proceedings. (4) The arbitrators’
award is not required to include factual findings or |egal
reasoni ng and any party’'s right to appeal or to seek

nodi fication of rulings by the arbitrators is strictly
limted. (5) The panel of arbitrators would typically
include a minority of arbitrators who were or are affiliated
with the securities industry.

| agree to arbitrate with you any controversi es which may
ari se, whether or not based on events occurring prior to the
date of this agreenment, including any controversy arising
out of or relating to any account with you, to the
construction, performance or breach of any agreenment with
you, or to transactions with or through you, only before the
New York Stock Exchange or the National Association of
Securities Dealers Regulation, Inc., at ny election. |
agree that | shall make ny election by registered mail to
you, at P.O Box 515, Baltinore, MD 21202, Attention
Director of Conpliance. |If ny election is not received by
you within ten (10) cal endar days of receipt of a witten
request fromyou that | make an election, then you may el ect
the forum before which the arbitration shall be held.

Nei ther you nor | waive any right to seek equitable relief
pending arbitration. No person shall bring a putative class
action to arbitration, nor seek to enforce any pre-dispute
arbitration agreenent agai nst any person who has initiated
in court a putative class action; or who is a nenber of a
putative class who has not opted out of the class with
respect to any cl ainms enconpassed by the punitive (sic)
class action until (1) the class certification is denied; or
(2) the class is decertified; or (3) the customer is

8



excluded fromthe class by the court. Such forbearance to
enforce an agreenent to arbitrate shall not constitute a
wai ver of any rights under this agreenent except to the
extent stated herein.

Par agraph 8(d) of the Consulting Agreenment which the Heller
plaintiffs entered into with BDO Sei dman provides in pertinent
part,

| f any dispute, controversy or claimarises in connection
with the performance or breach of this agreenent and cannot
be resolved by facilitated negotiations (or the parties
agree to wai ve that process) then such dispute, controversy
or claimshall be settled by arbitration in accordance with
the laws of the State of New York, and the then current
Arbitration Rules for Professional Accounting and Rel ated
D sputes of the American Arbitration Association (“AAA"),
except that no pre-hearing discovery shall be permtted

unl ess specifically authorized by the arbitration panel, and
shall take place in the city in which the BDO of fice

provi ding the rel evant Services exists, unless the parties
agree to a different |ocale.

In view of the breadth of both of these clauses* and gi ven that
agreenents to arbitrate are to be generously construed and that
al | doubts concerning the scope of arbitrable issues should be

resolved in favor of arbitration, Mustrobuono, supra., we find

that the Nasuti and Bernstein plaintiffs would be obligated by
paragraph 19 to i mediately arbitrate the clains which they raise
agai nst the Deutsche Bank defendants here were they not putative

class nenbers in Denney v. Jenkens and Glchrist, and that the

Hel ler plaintiffs are obligated to arbitrate their clains agai nst

4 The Third Circuit has held that “when phrases such as ‘arising under’
and ‘arising out of’ appear in arbitration provisions, they are normally given
broad construction.” Tripp, 2003 U.S. Dist. LEXIS at *12, quoting Battaglia
v. MKendry, 233 F.3d 720, 727 (3d G r. 2000).

9



BDO Sei dnan.

B. Applicability of BDO Arbitration C ause to Hellers’
Cl ai ns Agai nst Deut sche Bank

We thus next consider whether 18(d) in the Heller
plaintiffs consulting agreenent with BDO Sei dman requires that
they arbitrate their clains against Deutsche Bank. In so doing,
we note that a few nonths ago, we were presented with the
i dentical issue which we are asked to decide here in a case
i nvol ving the sane defendants and the sane tax avoi dance schene.

See, Mron v. BDO Seidman, et. al., 342 F. Supp.2d 324 (E.D. Pa.

2004). Although we briefly revisit the issue, we see no grounds
to depart fromour reasoning in that case.

There is no dispute that a non-signatory cannot be bound to
arbitrate unless it is bound “under traditional principles of
contract and agency law’ to be akin to a signatory of the

underlying agreenent. E.I. Dupont de Nenpburs and Co. v. Rhone

Poul enc Fiber and Resin Internediates, 269 F.3d 187, 194 (3d Cr

2001), quoting Bel-Ray Co., Inc. v. Chenrite (Pty) Ltd., 181 F. 3d

435, 444 (3d GCr. 1999). The theories of third party

benefici ary, agency/principal and equitable estoppel are

recogni zed principles of contract or agency |aw applicable in the
arbitration context and are therefore potential grounds to
enforce an arbitration clause against a non-signatory. E.I.

Dupont, 269 F.3d at 195. See Also, Bouriez v. Carnegie Mellon

University, 359 F.3d 292, 294 (3d GCir. 2004)(“CGenerally the

10



common | aw theories used to bind a non-signatory to an
arbitration clause include third party beneficiary, agency and
equi table estoppel.”) Additional theories justifying an
exception to this general rule include (1) incorporation by
reference (2) assunption and (3) veil-piercing/alter ego. See,

The Phil adel phia Flyers, Inc. v. Trustmark | nsurance Conpany,

Cv. A No. 04-2322, 2004 U.S. Dist. LEXIS 12772 at *9 (E. D. Pa.

July 7, 2004); Ankor Technology, Inc. v. Alcatel Business

Systens, 278 F. Supp.2d 519, 521 (E.D. Pa. 2003).

In the case at hand, the Deutsche Bank defendants again
i nvoke the estoppel and agency theories. Specifically, they
contend that the broad arbitration clause in the Hellers’ BDO
consul ting agreenent enconpasses their clains against Deutsche
Bank because they are “inextricably intertwined with their clains
agai nst BDO' and because they have “alleged that all of the
Deut sche Bank and BDO Defendants acted in concert and as each
others’ agents” such that “Plaintiffs cannot separate the
Def endants for purposes of avoiding arbitration.”

We have previously recogni zed that the estoppel theory may
be appropriately invoked and that a non-signatory has standing to
conpel arbitration against a signatory “when the issues which the
non-signatory wants to resolve are intertwned with the agreenent

that the signatory signed.” Bannett v. Hankin, 331 F. Supp.2d

354, 359 (E. D.Pa. 2004), citing Gigson v. Creative Artists

11



Agency, L.L.C , 210 F.3d 524 (5'" Gr. 2000) and McBro Pl anning

and Dev. Co. V. Triangle Elec. Const. Co., Inc., 741 F.2d 342

(11" Cir. 1984). Specifically, the Third G rcuit noted that
courts have bound a signatory to arbitrate with a non-signatory
“at the non-signatory’s insistence because of the close

rel ati onship between the entities involved, as well as the
relationship of the alleged wongs to the non-signatory’s
obligations and duties in the contract ... and the fact that the
clains were intimately founded in and intertwined with the
underlying contract obligations.” Bannett, 331 F. Supp.2d at 360,

quoting E.I. Dupont, 269 F.3d at 199-200. I n such situations,

t he courts have considered whether Plaintiffs would have an
i ndependent right to recover against the non-signatory defendant
even if the contract containing the arbitration clause was voi d.

See, e.qg., Massen v. diff, GCGv. A No. 02-9282, 2003 U.S. D st.

LEXIS 7392 at *14 (S.D.N. Y. April 25, 2003)(whether plaintiff has
any right to comm ssions under the alleged agreenent with

[ Def endant] is independent of the [agreenent and] [e]ven if the

[ agreenent] were found to be invalid or unenforceable, it would
not affect plaintiff's right to recover...”) 1In as nuch as there
is nothing in the plaintiffs’ conplaint or in the record of this
matter that even renotely suggests that there is any relationship
bet ween the all eged wongs and the non-signatory’s obligations

and duties in the contract and as it appears that the plaintiffs

12



woul d still have an independent right to recover on their clains
agai nst the Deutsche Bank defendants even if the BDO agreenent
were declared invalid, we cannot find that the Heller plaintiffs’
cl ai 8 agai nst Deutsche Bank are dependent upon or intertw ned
with the consulting agreenent they nade with BDO. Accordingly,
estoppel under this theory is inappropriate here.

Moreover, as no court in this Crcuit has ever found an
agency relationship to arise solely as the result of allegations
of civil conspiracy, we |likew se decline to extend the BDO
arbitration clause to conpel arbitration agai nst Deutsche Bank on

this basis. See, Mron, 342 F. Supp. 2d at 332-333 citing, inter

alia, Reibstein v. CEDU Rocky M. Acadeny, Cv. A No. 00-1781,

2000 U.S. Dist. LEXIS 18206 at *26, 2000 W. 1858718 (E.D. Pa.
2000) (outlining the four types of agency under Pennsylvania | aw).
For these reasons, we deny the Deutsche Bank defendants’ notion
to conpel the Heller plaintiffs to arbitrate their clains agai nst
them on the basis of the BDO arbitration clause.

C. Stay of Proceedi ngs

We next consider whether a stay of proceedings is in order
in this matter pending arbitration. Under 9 U S.C. § 3,

| f any suit or proceeding be brought in any of the courts of
the United States upon any issue referable to arbitration
under an agreenent in witing for such arbitration, the
court in which such suit is pending, upon being satisfied
that the issue involved in such suit or proceeding is
referable to arbitration under such an agreenent, shall on
application of one of the parties stay the trial of the
action until such arbitration has been had in accordance

13



with the terns of the agreenent, providing the applicant for
the stay is not in default in proceeding with such
arbitration
The plain | anguage of 83 affords a district court no discretion
to dismss a case where one of the parties applies for a stay
pendi ng arbitration and thus once a district court decides to

order arbitration, it is obligated under this section to grant a

stay. See, Lloyd v. Hovensa, 369 F.3d 263, 269 (3d Gr. 2004).

Stated ot herwi se, upon application of one of the litigators, a
court nust stay the trial of the action if it finds that a
particular issue is arbitrable under a witten agreenent. The

Basket bal | Manuf acturi ng Conpany, Inc. v. Urbanworks

Entertai nnent, GCGv. A No. 04-CV-3179, 2004 U. S. Dist. LEXIS

22966 (E.D.Pa. Nov. 10, 2004).

In this case, however, the contracts which the Nasutis and
the Bernsteins signed with Deutsche Bank precl uded enforcenent of
the arbitration cl ause agai nst anyone who is a nenber of a
putative class action until class certification was denied, the
class is decertified or the custonmer was excluded fromthe class
by the court. Alternatively, the custonmer could opt out of the

class.® Accordingly, it appears that the decision to order a stay

5 Agai n, paragraph 19 of the Bernsteins’ and Nasutis’ 2000 agreements

wi t h Deut sche Bank provides in relevant part:

Nei t her you nor | waive any right to seek equitable relief pending
arbitration. No person shall bring a putative class action to
arbitration, nor seek to enforce any pre-di spute arbitration agreenent
agai nst any person who has initiated in court a putative class action;
or who is a nenber of a putative class who has not opted out of the

14



of proceedings until these conditions have been satisfied falls
Wi thin our discretion.

I n deci ding whether to so exercise our discretion we note
that the consulting agreenent which the Hellers signed with BDO
contained no such imtation on arbitration. Hence it is clear
that this matter should be stayed as to those parties pending the
outcone of the arbitration of the issues between them?® W
further note that courts have typically granted stays when there
are both arbitrable and non-arbitrable clains in the same action
and significant overlap exists between the parties and the
i ssues. Mron, 342 F.Supp.2d at 334. Indeed, “the power to stay
proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket.”

Commonweal th I nsurance Co. v. Underwriters, Inc., 846 F.2d 196,

199 (3d Cir. 1988), quoting Landis v. North Anerican Co., 299

U S. 248, 254, 57 S.Ct. 163, 166, 81 L.Ed. 153 (1936). The
decision to stay litigation even anong non-arbitrating parties

pendi ng the outconme of a related arbitration is one left to the

class with respect to any clai ns enconpassed by the punitive (sic) class
action until (1) the class certification is denied; or (2) the class is
decertified; or (3) the customer is excluded fromthe class by the
court. Such forbearance to enforce an agreenent to arbitrate shall not
constitute a waiver of any rights under this agreement except to the
extent stated herein.

6 Athough BDO did file a notion to conpel arbitration and stay

proceedings in this matter, that notion was resolved by stipulation of the
parties on January 24, 2005. Thus, the parties agreed to subnmit the clains in
dispute to arbitration and to stay these proceedi ngs.

15



di scretion of the district court. 1d., citing Moses H Cone, 460

US at 20, n.23, 103 S.C. At 939, n. 23. As in the Mron
case, “[b]ecause there is substantial overlap in the charges
agai nst these various Defendants, particularly with respect to
the RICO and civil conspiracy clains, we elect to stay the
entirety of the proceedi ngs pending arbitration of the clains
agai nst the BDO Defendants” and/or until such tinme as the
plaintiffs have opted out of the putative Denney class, class
certification is denied, the class is decertified or the
plaintiffs are excluded fromthe class by the court. Mron, 324
F. Supp. 2d at 334. Accordingly, we shall stay the proceedi ngs

herein pursuant to the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TODD HELLER, SUSAN HELLER, : ClVIL ACTI ON
TH SM TH LANE | NVESTMENTS, | NC.

TH PARTNERS, TODD HELLER, INC.

ABRAHAM BERNSTEI' N, DI ANNE G . NO 04-Cv-3571
BERNSTEI N, AB RI TTENHOUSE :

| NVESTMENTS LLC, RI TTENHOUSE )

SQUARE PARTNERS, ABD RI TTENHOUSE :

| NVESTMENTS, | NC., JAMES F. )

NASUTI, CELESTE NASUTI, JEN

W LLI AMSON | NVESTMENTS LLC,

W LLI AMSON PARTNERS, and JFN

W LLI AMSON | NVESTORS, | NC.

VS.
DEUTSCHE BANK AG DEUTSCHE BANK :
SECURITIES, INC., D/ B/ A DEUTSCHE :
BANK ALEX BROWN, A DI VI SI ON OF )
DEUTSCHE BANK SECURI TI ES, | NC.,
DAVI D PARSE, BDO SEI DVAN, L. L. P.
ROBERT DUDZI NSKY, ELLIOIT P. :
FOOTER, BEARD M LLER COVPANY, LLP:
STEVEN D. ORNDORF, W LKI NSON AND :

TANDY LLC, RALPH E. LOVEJOY and
KPM5, LLP

ORDER

AND NOW this 17t h day of March, 2005, upon
consideration of the Mtion of Defendants Deutsche Bank AG
Deut sche Bank Securities, Inc. and David Parse (“Deutsche Bank
Def endants”) to Stay the Proceedings and Plaintiffs’ Response
thereto, it is hereby ORDERED that the Mdtion is GRANTED for the
reasons set forth in the precedi ng Menorandum Qpi ni on and al

further proceedings in this matter before this Court are STAYED
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pendi ng conpletion of arbitration.

BY THE COURT:

s/J. Curtis Joyner

J. CURTI S JOYNER,
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