IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLI NTON O DELL WH TEHEAD : CIVIL ACTI ON
V.
EDWARD SCHM D, et al . : No. 02-2357

VEMORANDUM AND ORDER

HUTTON, S.J. March 10, 2005

Plaintiff Cinton ODell Wiitehead filed this action pro se
agai nst Defendant Edward Schmid and the Clerk of Court’s Ofice
in the Chester County Courthouse. Presently before the Court is
Def endant Schmid’ s Motion for Summary Judgnent and Plaintiff’s
response thereto.

| . BACKGROUND

Plaintiff initiated this suit by filing a petition to
proceed in forma pauperis on April 22, 2002. He eventually filed
an Anmended Conplaint on April 8, 2003. In his Arended Conpl aint,
Plaintiff argued that Defendant Schm d, in his capacity as the
Clerk of Chester County Court of Conmon Pleas, failed to file
court papers and respond to Plaintiff’s requests for docunents.
See Pl.”’s Am Conpl. at 1. Specifically, Plaintiff asserted four
counts agai nst Defendant Schm d including obstructing the
adm ni stration of |aw or other governnmental function, tanpering

with a public record or information, inpairing or fabricating



physi cal evidence, and negligence. Defendant Schm d now noves
for summary judgnent on all counts.

1. LEGAL STANDARD

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R Cv. P

56(c). The party noving for sunmary judgnent has the initial

burden of showing the basis for its notion. See Celotex Corp. V.
Catrett, 477 U S. 317, 323 (1986). Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pl eadi ngs and present
evi dence through affidavits, depositions, or adm ssions on file
showi ng a genuine issue of material fact for trial. See id. at
324. If the evidence is such that a reasonable jury could return
a verdict for the non-noving party, then there is a genuine issue

of material fact. See Anderson v. Liberty Lobby, Inc., 477 U S.

242, 248 (1986).
When deciding a notion for summary judgnent, all reasonable
inferences are drawn in the light nost favorable to the non-

noving party. See Big Apple BMW Inc. v. BMNVof N. Am, Inc.,

974 F.2d 1358, 1363 (3d GCr. 1992), cert. denied, 507 U S. 912

(1993). Moreover, a court may not consider the credibility or



wei ght of the evidence in deciding a notion for sunmary judgnent,
even if the quantity of the noving party's evidence far outweighs
that of its opponent. See id. Nonetheless, a party opposing
summary judgnent nust do nore than just rest upon nere

al | egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992).

[11. DI SCUSSI ON
To establish a claimunder 42 U S.C. 8§ 1983, a plaintiff
must “denonstrate a violation of a right secured by the
Constitution and the laws of the United States [and] that the
al | eged deprivation was conmtted by a person acting under col or

of state law.” WMark v. Borough of Hatboro, 51 F.3d 1137, 1141

(3d Cir. 1995); see Adickes v. S.H Kress & Co., 398 U S. 144,

150 (1970).

In examining Plaintiff’s Anmended Conpl aint, there is no
specific mention of 42 U S. C. 8§ 1983; however, when a conpl ai nt
is filed pro se, a court nust “apply the applicable |aw,
irrespective of whether a pro se litigant has nmentioned it by

nane.” Holley v. Dep't of Veteran Affairs, 165 F.3d 244, 247-48

(3d Gr. 1999). The Anended Conpl aint does state that there is a
“violation of United States and Pennsyl vania Constitutional

Ri ghts, while acting under color of state law” Pl.’s Am Conpl.
at 1. In liberally construing Plaintiff’s pleadings, the Court

finds the Plaintiff is attenpting to raise a 8§ 1983 claim



Def endant Schm d argues that there is no genui ne issue of
mat eri al fact because Plaintiff's claimis tine-barred. The
appropriate statute of limtations in a 8 1983 action is the
state’s statue of limtations for a personal injury claim See

Wlson v. Garcia, 471 U S. 261, 280 (1985); see also Saneric

Corp. of Delaware v. City of Philadel phia, 142 F.3d 582, 599 (3d

Cr. 1998). In Pennsylvania, the statute of limtations for a
personal injury claim and therefore a 8§ 1983 claim is two

years. See Herbert v. Reinstein, 976 F. Supp. 331, 336 (E. D. Pa.

1997). The statute of limtations on a 8§ 1983 action accrues on
the date when the plaintiff knew or should have known of the
injury that formed the basis of his or her conplaint. See

Herbert, 976 F. Supp. at 336; see also Genty v. Resolution Trust

Corp., 937 F.2d 899 (3d Gr. 1991).

Here, the basis for the allegations in Plaintiff’s Amended
Conpl ai nt are events that began on January 15, 1999 and conti nued
t hrough January 18, 2001. See Pl.’s Am Conpl. at 2. Plaintiff
lists each instance and the effect it allegedly had on his
attenpt to access the court systemin his Anended Conplaint. See
Pl.”s Am Conpl. at 2-3. On each date listed, Plaintiff sent a
request to Defendant Schm d for docunents relating to his
crim nal case. See id. Plaintiff bases the underlying argunent
that his rights were violated on Defendant Schm d' s al |l eged

failure to respond to Plaintiff’s requests. Plaintiff repeatedly



states in his Amended Conplaint and in his response to Defendant
Schm d’'s summary judgnment notion that Defendant Schm d’s actions
began on January 15, 1999. See Pl.’s Am Conpl. at 1, 2, and 5;

see also Pl.’s Opp. to Def.”s Mot. for Summ J. at 1 (stating

that the “defendant’s from 1999 till [sic] 2004 and 2005 are
still not producing the records and docunents.”) Even if the
Court includes a full year after Plaintiff’s initial request, to
allow for Plaintiff to realize he was not receiving a response,
the statute of limtations would begin to run on January 15,
2000. After receiving nothing for one year, the Plaintiff knew
or should have known of the underlying injury conprising his 8§
1983 action. Following this analysis, the statute of Iimtations
on this claimexpired on January 15, 2002.1

As previously noted, Plaintiff did not file his petition to
proceed in forma pauperis until April 22, 2002, and did not file
hi s Anmended Conpl aint until April 8, 2003. Accordingly, since
Plaintiff failed to file his 8 1983 claim by filing either the
petition to proceed in forma pauperis or the conplaint? within
the specified statute of limtations, Defendant Schm d s notion

for summary judgnment is granted.

! The Court includes this tineline to further clarify why the statue of
l[imtations has run. The Court is not opining on the merits of the underlying
§ 1983 claim

2 The Court will not discuss whether the statute of limtations was tolled
when Plaintiff filed his petition to proceed in forma pauperis. As discussed
in the body of the opinion, even if the Court deened the action comrenced at
the filing of the petition, the Plaintiff could not survive this notion for
sunmary j udgment.
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V. CONCLUSI ON

For the reasons stated above, Defendant’s notion is granted
and the case is dismssed inits entirety.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLI NTON O DELL VWH TEHEAD ) ClVIL ACTI ON
V.
EDWARD SCHM D No. 02-2357
ORDER

AND NOW this 10'" day of March 2005, upon consideration of
Defendant’s Mdtion for Summary Judgnent (Docket No. 38), and
Plaintiff’s Response thereto (Docket No. 39), IT IS HEREBY ORDERED

that Defendant’s Mdtion i s GRANTED.

BY THE COURT:

S/
HERBERT J. HUTTON, S.J.




