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MEMORANDUM

EDUARDO C. ROBRENO, J. FEBRUARY 28, 2005

Before the Court is a Report and Recomrendati on from
Magi strate Judge Jacob P. Hart recommendi ng that pro se
Petitioner Robert Hol brook’s request for habeas relief pursuant
to 28 U . S.C. 2254 be denied and dism ssed as untinely. For the
reasons that follow, the Court wll adopt the Report and

Recomendati on of the Magi strate Judge.

BACKGROUND
Petitioner Robert Hol brook (“Petitioner”) pled guilty
in the Court of Common Pleas for Philadel phia County to nurder
general ly, robbery, burglary, crimnal conspiracy and possessi ng
an instrument of crine. The Honorable Mchael R Stiles then

presi ded over a non-jury hearing to determ ne the degree of



murder. On February 28, 1991, follow ng the degree-of-guilt
heari ng, Judge Stiles convicted Petitioner of first-degree
mur der, robbery, burglary, crimnal conspiracy and possessi ng an
instrunment of crinme, and inposed the nandatory sentence of life
i nprisonnment for first-degree nurder, deferring sentencing on the
remai ni ng convi ctions.

Petitioner subsequently retained new counsel and filed
a notion to withdraw his guilty plea. On January 22, 1992,
followng a two day evidentiary hearing, Judge Stiles denied
Petitioner’s notion to withdraw his guilty plea and i nposed
sentences on the robbery and conspiracy convictions to be served
concurrently to Petitioner’s life sentence. Petitioner appeal ed
to the Superior Court of Pennsylvania and on August 9, 1993 the
Superior Court rejected Petitioner’s clains as neritless and
affirmed the judgnent of sentence inposed by the trial court.

See Commonweal th v. Hol brook, 427 Pa. Super. 387, 629 A 2d 154

(1993). Petitioner then filed a petition for allowance of appeal
in the Pennsyl vani a Suprenme Court which was deni ed on Decenber

14, 1993. See Commpbnweal th v. Hol brook, 536 Pa. 620, 637 A. 2d

280 (1993). On March 14, 1994, Petitioner’s convictions becane

final upon expiration of the ninety day period in which to file a

petition for wit of certiorari in the United States Suprene

Court. See Sup. Cr. R 13.



On Decenber 18, 1996, Petitioner filed a tinely pro se
petition for relief under the Pennsyl vania Post Conviction Relief
Act (“PCRA"), 42 Pa. C S. A 88 9541, et seq., in the Court of

Common Pl eas asserting, inter alia, involuntariness of plea,

i neffective assistance of counsel, and evidentiary error at the
degree-of-guilt hearing. Counsel was appoi nted and counsel

subsequently filed a “no nerit” letter pursuant to Commpnweal th

v. Finley, 379 Pa. Super. 390, 550 A 2d 213, 215 (1988) (en
banc). Following its own i ndependent review of the record, the
PCRA court dism ssed Petitioner’s PCRA petition on August 7,
1997. Petitioner retained new counsel and appeal ed to the
Pennsyl vani a Superior Court. On July 27, 1999, the Superior
Court, finding that Petitioner’s clains were neritless, affirnmed
t he decision of the PCRA court.

On May 17, 2000, the Pennsylvania Suprene Court granted
Petitioner’s request for an all owance of appeal and renanded the
case to the PCRA court for consideration of Petitioner’s
ineffectiveness claim On remand, the PCRA court found
Petitioner’s ineffectiveness claimto be neritless. Petitioner
appeal ed that decision to the Pennsylvania Superior Court and on
August 14, 2002, the Superior Court again affirmed denial of PCRA

relief. See Commonwealth v. Hol brook, 809 A 2d 957 (Pa. Super.

2002). State renedi es were exhausted on Decenber 24, 2002, the



date on which the Pennsyl vania Suprene Court denied allocatur.

See Commonweal th v. Hol brook, 572 Pa. 731, 815 A 2d 631 (2002).

Petitioner filed the instant Petition for a Wit of
Habeas Corpus on Decenber 22, 2003 asserting the foll ow ng four
grounds for relief: (1) Petitioner was unlawfully coerced to
pl ead guilty by counsel who prom sed a verdict of third-degree
murder; (2) counsel was ineffective for failing to adequately
i nvestigate and prepare Petitioner for the “hearing”; (3) counsel
did not remain with Petitioner during his statenents to police
rendering those statenents constitutionally infirmsince
Petitioner was a juvenile at the tine unable to waive his right
to counsel; and (4) counsel was ineffective at the change of plea
hearing for failing to adequately prepare and advi se Petitioner
for his guilty plea.

Magi strate Judge Hart issued his Report and
Recomrendati on, recommendi ng di sm ssal of the Petition as
untinely, on June 4, 2004. bjections to the Report and
Recomendati on were then filed by Petitioner on July 9, 2004.
This Court’s review of the portions of the Report to which

obj ections were | odged is de novo. 28 U S.C. 8§ 636(b)(1).

1. DI SCUSSI ON
Petitioner’s clains are time-barred by the provisions

of the Antiterrorismand Effective Death Penalty Act of 1996



(“AEDPA”). The AEDPA, enacted April 24, 1996, inposes a one-year
statute of limtations on prisoners seeking federal habeas review
of state convictions. 28 U S.C 8 2244(d)(1). The one-year
period for filing a petition for a wit of habeas corpus runs
fromthe | atest of:

(A) the date on which the judgnment becane
final by the conclusion of direct review or
the expiration of the tinme for seeking such
revi ew,

(B) the date on which the inpedinent to
filing an application created by State action
in violation of the Constitution or |aws of
the United States is renoved, if the
applicant was prevented fromfiling by such
State action;

(C the date on which the constitutional
right asserted was initially recognized by
the Suprenme Court, if the right has been
new y recogni zed by the Suprene Court and
made retroactively applicable to cases on
collateral review or

(D) the date on which the factual predicate
of the claimor clains presented could have
been di scovered through the exercise of due
di li gence.

Id. However, the habeas statute provides that the tinme during
whi ch an application for State post-conviction or collateral
reviewis “pending” is not to be counted in cal culation of the
one-year period. 28 U S . C § 2244(d)(2). Moreover, the Third
Circuit has made clear that any tinme prior to the enactnent date
of the AEDPA, April 24, 1996, is also not to be counted in the

one-year calculation. Burns v. Mrton, 134 F.3d 109, 111 (3d

Gir. 1998).



Here, Petitioner’s pertinent state convictions becane
final on March 14, 1994. Since none of the exceptions to the
limtations period set forth in 28 U S.C. 8§ 2244(d)(1)(B)-(D
apply and since Petitioner’s convictions becane “final” before
the AEDPA cane into effect on April 24, 1996, the one-year
statute of limtations period began to run fromthat date. See

Douglas v. Horn, 359 F.3d 257, 261 (3d Cr. 2004) (citing Burns,

134 F.3d at 111). The statute of limtations period was then
toll ed 238 days | ater on Decenber 18, 1996 when Petitioner filed
a pro se PCRA petition. The limtations period began to run
agai n on Decenber 24, 2002, when the Pennsyl vania Suprene Court
denied allocatur effectively exhausting Petitioner’s state

renedi es. See Stokes v. Dist. Attorney of the County of Phila.,

247 F.3d 539, 542-43 (3d Cr. 2001) (holding that the statute of
limtations period is not tolled during the ninety day period
foll ow ng exhaustion of state renedi es when a state prisoner nmay

file a wit of certiorari in the United States Suprene Court).

Since 238 days passed prior to Petitioner’s filing of his PCRA
petition, he had 127 days follow ng denial of allocatur, or until
April 30, 2003, to file a tinely federal habeas petition.
Petitioner, however, delayed in filing the instant Petition until
Decenber 22, 2003, 234 days past the deadline. Therefore, the

instant Petition is untinely.



The Third Crcuit, however, has held that the AEDPA s
one-year statute of Iimtations period is not an “absol ute

limt.” Schlueter v. Varner, 384 F.3d 69, 75 (3d Gr. 2004)

(citing Douglas, 359 F.3d at 261). The statute of limtations

period is subject to equitable tolling. Lacava v. Kyler, ---

F.3d ---, 2005 W 326832, at *3 (3d Cir. 2005). The doctrine of
equitable tolling, however, is to be used “sparingly,” applied

“only in the rare situation where [it] is demanded by sound | egal
principles as well as the interests of justice.” 1d. (quotation

marks and citation omtted). In MIller v. New Jersey State Dep't

of Corr., 145 F. 3d 616 (3d. Gr. 1998), the Third Grcuit first
decl ared that the AEDPA' s one-year statute of limtations was
subject to equitable tolling explaining that “[g]enerally, this
wi |l occur when the petitioner has ‘in some extraordi nary way .
been prevented from asserting his or her rights.”” 1d. at 618

(quoting Gshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d

1380, 1380 (3d Cir. 1994)). Cting Mller and its progeny, the
Third Crcuit nost recently propounded that:

Equitable tolling is appropriate when “the
principles of equity would nake the rigid
application of a limtation period unfair,”

such as when a state prisoner faces
extraordinary circunstances that prevent him
fromfiling a tinmely habeas petition and the
pri soner has exercised reasonable diligence
in attenpting to investigate and bring his
clains. . . . Mere excusable neglect is not
sufficient.

Lacava, 2005 W. 326832, at *3 (citations omtted).



In the formof objections to the Report and
Recommendati on, Petitioner offers two bases for equitable tolling
in this case: (1) Petitioner was placed in restrictive housing
and t hereby denied access to legal materials and i nformation
pertaining to his case by prison officials during the statute of
limtations period, and (2) Petitioner is actually innocent of
t he charges brought against him Each objection wll be

addressed in turn.

A Deprivation of Access to Legal Mterials and Case
Docunents C ai m

Petitioner asserts that his case involves extraordinary
ci rcunstances warranting tolling of the AEDPA one-year statute of
[imtation because during the period of June 26, 2002 to August
21, 2003 he was held in restrictive housing and thereby denied
access to the law library, tel ephone, privileges and information
pertaining to his case. According to Petitioner, the violation
was so egregious that he filed a civil rights action under 42
U S C 8§ 1983. Petitioner cites Mller for support as the habeas
petitioner in that case attributed his delay in filing for
federal habeas relief to the fact that he was in transit between
various institutions and consequently w thout access to his |egal
docunents during the statutory period. Mller, 145 F. 3d at 617.
The Third Circuit, for the first tinme recognizing the

applicability of equitable tolling to the AEDPA s one-year



statute of limtations period remanded the case to the district
court for consideration of petitioner’s equitable tolling claim
Id. at 617-18.

Petitioner’s assertion that he was w thout access to
information pertaining to his case and other legal materials from
June 26, 2002 to August 21, 2003 is sonmewhat contradicted by the
fact that Petitioner nmust have requested an all owance of appeal
in the Pennsylvania Suprenme Court at sonme point in tinme foll ow ng
the Superior Court’s affirmation of denial of his PCRA petition
on August 14, 2002 and the Pennsylvania Suprene Court’s denial of
al l ocatur on Decenber 24, 2002. Neverthel ess, even accepting
Petitioner’s assertion as true, the Court concl udes that
Petitioner has failed to denonstrate that he acted with
reasonabl e diligence in investigating and bringing his claim
This conclusion is bolstered by the Third Grcuit’s decision in

Robi nson v. Johnson, 313 F.3d 128, 142-43 (3d Gr. 2002) where

the Court of Appeals found that a petitioner who had all eged
deprivation of access to |legal materials was not entitled to
equitable tolling. Specifically, the petitioner in Robinson had
asserted that he was transferred to a different unit at his
correctional institution in August of 1997 with less than five
weeks before the expiration of the statute of limtations, id. at

142, which expired not later than Septenber 25, 1997,! id. at

! There was an unresol ved i ssue in Robinson as to whet her
the statute of limtations period expired on April 23, 1997 or

9



133. According to the petitioner, all of his personal
bel ongi ngs, including his |egal papers, were taken from hi mand
never returned at the time of the transfer. 1d. The petitioner
asserted that w thout those | egal papers he was not able to
submt a tinely petition. 1d. The petitioner in Robinson
eventually filed a grievance in Decenber of 1997, over two nonths
after the limtations period expired, stating that he had asked
prison staff nenbers to obtain his |egal docunments in Septenber
1997. 1d. The petitioner in Robinson ultimately filed his
federal habeas petition with the district court in Septenber
1998. 1d.

The Third Crcuit concluded that the facts presented in
Robi nson did not provide a basis for equitable tolling. I1d.
Particularly, the Robinson court found that the petitioner failed
to denonstrate that he exerci sed adequate diligence in attenpting
to file atinely petition. 1d. Problematic was the fact
the petitioner’s grievance was filed two nonths after expiration
of the statute of Iimtations and it stated that the |egal
docunents were needed for petitioner’s state court filings. [d.
The Third Circuit also explained that the petitioner ultimtely
filed his federal habeas petition wthout the benefit of the
| egal docunents suggesting that they were not necessary to his

federal filing. I1d. The Third Crcuit further explained that

Septenber 25, 1997. See Robi nson, 313 F.3d at 133.

10



while the fact that the petitioner’s deprivation occurred at the
very end of the limtations period was troubl esone, the
petitioner did not claimthat he was working on the habeas
petition before his papers were renoved. 1d. at 143. Finally,
the Third Crcuit remarked that the petitioner in Robinson did
not seek to file a tinely petition and then clarify it once he
had access to his materials as he would have been permtted to do
under 28 U. S.C. 8 2242 and Federal Rule of G vil Procedure 15(a).
Id.

In the instant matter, the facts alleged by Petitioner,
to sone degree, support application of the doctrine of equitable
tolling where the facts described by the Third Crcuit in
Robi nson did not. For instance, here Petitioner alleges that his
deni al of access to legal materials was so egregious that he
filed a civil rights action under 42 U S.C. 8§ 1983 nore than 3
months prior to expiration of the one-year statute of limtations
period. Also, Petitioner here was purportedly in restrictive
housi ng wi t hout access to |l egal materials substantially |onger
than five weeks. According to Petitioner, he was in restrictive
housi ng for over thirteen nonths, which included the |ast four
nmont hs of the statute of limtations period.

Despite these factors, the evidence collectively
denonstrates that Petitioner failed to exercise the diligence

necessary to warrant application of the “sparing” doctrine of

11



equitable tolling. First, the civil rights action Petitioner
references essentially requests access to legal materials for
purposes of litigating an earlier section 1983 case Petitioner
had filed. There is no indication in the section 1983 Conpl ai nt
referenced by Petitioner that Petitioner sought access to
materials for the filing of a federal habeas petition. This fact
makes the instant case |ike Robinson where the petitioner in that
case filed a grievance seeking access to legal materials for
preparation of state court filings. Second, the argunment of
deprivation of access to legal materials does nothing to explain
the lack of diligence during periods when Petitioner was not in

restrictive housing. See MKeithan v. Varner, 108 Fed. Appx. 55,

59 (3d Cir. 2004) (not precedential) (finding no basis for
equitable tolling where a habeas petitioner alleged restricted
access to legal materials but failed to explain his |ack of
diligence during periods when he was not in restrictive housing),

cert. denied, --- S. . ---, 2005 W 406358 (U.S. Feb. 22, 2005)

(No. 04-7451). For instance, Petitioner waited 238 days after
enact nent of the AEDPA before filing his PCRA petition
effectively tolling the statute of limtations. The obligation
to exercise reasonable diligence pertains not only to the filing
of the federal habeas petition but also “exists during the period
appel l ant is exhausting state court renedies.” Lacava, 2005 W

326832, at *4. Moreover, any delay in filing for state

12



collateral relief is a factor to be considered in determning
whet her a petitioner has exercised reasonable diligence. See id.
Petitioner also waited three nonths after being rel eased from
restrictive housing before filing his Petition and not once
sought an extension to file it beyond the one-year period.
Finally, Petitioner, like the petitioner in Robinson, opted not
to file atinmely petition and then clarify it once he had access
to his materials as the | aw would have allowed himto do. 28

US C 8§ 2242; Fep. R Qv. P. 15(a); see also United States v.

Duf fus, 174 F.3d 333, 337 (3d Cr. 1999) (holding that the
Federal Rules of Cvil Procedure apply to notions to anend habeas

corpus petitions).

B. Actual | nnocence O aim

Petitioner secondarily argues as a basis for equitable
tolling that he was actually innocent of the crinmes of which he
was convicted. A credible allegation of “actual innocence,”
constitutes a “m scarriage of justice” that enables courts to
hear the nmerits of otherw se procedurally defaulted habeas

clains. Hubbard v. Pinchak, 378 F.3d 333, 338 (3d G r. 2004),

cert. denied, 125 S. C. 910 (2005). To date, neither the

Suprene Court nor the Third Crcuit has addressed the issue of
whet her there is an “actual innocence” exception to the one-year

statute of limtations period for petitions filed under 28 U S. C

13



8§ 2254. See Lacava, 2005 W. 326832, at *2 n.3 (declining to

address whet her petitioner’s actual innocence claimcould

overconme the tinme-bar of the AEDPA); Hussman v. Vaughn, 67 Fed.

Appx. 667, 669 (3d CGr.) (finding that a habeas petitioner failed
to establish actual innocence and thereby declining to address
whet her there is an actual innocence exception to the AEDPA s

statute of limtations) (not precedential), cert. denied, 540

U S 936 (2003). This Court, however, need not reach the issue

because Petitioner has failed to proffer evidence to establish

that an actual innocence exception would apply in this case.
““To be credible’, a claimof actual innocence nust be

based on reliable evidence not presented at trial.” Calderon v.

Thonpson, 523 U.S. 538, 559, 118 S. C. 1489, 140 L. Ed. 2d 728
(1998) (internal citation omtted). |In order to establish actual
i nnocence on a habeas claim a habeas petitioner nust show that
“a constitutional violation has probably resulted in the

conviction of one who is actually innocent.” Schlup v. Delo, 513

UsS 298, 327, 115 S. C. 851, 130 L. Ed. 2d 808 (1995)
(quotation marks and internal citations omtted). The requisite
probability is established by a show ng by the petitioner that
“it is nore likely than not that no reasonable juror woul d have
convicted himin the light of the new evidence” presented in his

habeas petition. 1d. at 327.

14



Here, Petitioner failed to point to any specific
evidence in the instant Petition fromwhich this Court could
concl ude that no reasonable juror would have convicted him In
fact, nowhere in the instant Petition did Petitioner claimthat
he was actually innocent. Petitioner for the first tinme asserted
that he was “actually innocent” in Objections to the Report and
Recommendation. In support of his assertion that he was actually
i nnocent, Petitioner clained that he was questioned as a juvenile
w t hout counsel and was m sl ed by counsel into pleading guilty.
Petitioner also argued that all evidence points to his having a
mnor role, if any, in the substantive offense. Petitioner
further argued that there is a grow ng and conpel li ng anmount of
scientific evidence that exists to indicate that juveniles are
i ncapabl e of understanding their rights and of form ng specific
i ntent.

None of the reasons provided by Petitioner in support
of his actual innocence claimestablish that Petitioner was
actually innocent of the crinmes of which he was convicted such
that this Court could conclude that no reasonabl e juror would
have convicted him Assum ng argquendo that there is sone
validity to Petitioner’s allegations that he was inappropriately
questioned wi thout counsel as a juvenile and msled into pleading
guilty by his counsel, this evidence does nothing to denonstrate

that Petitioner is innocent of the crinmes of which he was

15



convicted. Petitioner’s general reference that he played a m nor
role in the substantive of fense al so does not prove act ual
i nnocence. “Assertions of innocence nust be buttressed by facts

in the record that support a clained defense.” United States v.

Jones, 336 F.3d 245, 252 (3d Cr. 2003). Finally, as to
Petitioner’s argunment that there is a grow ng and conpelling
anmount of scientific evidence that exists to indicate that
juvenil es are incapable of understanding their rights and of
formng specific intent, Petitioner does not argue, |et alone

of fer case-specific evidence establishing, that he was incapable
of formng specific intent thereby rendering himinnocent of the
crinmes of which he was convicted. Therefore, Petitioner has not

established a claimof actual innocence in this case.

I1'1. CONCLUSI ON

Petitioner’s claimis barred by the one-year statute of
l[imtation set forth under the AEDPA. Moreover, there is no
basis for equitable tolling in this case. For the foregoing
reasons, the instant Petition for Wit of Habeas Corpus is

di sm ssed as untinely.

16



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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ORDER

AND NOW this 28th day of February, 2005, upon
consideration of the Petition for Wit of Habeas Corpus (doc. no.
1), a Response to the Petition for Wit of Habeas Corpus (doc.
no. 8), Magistrate Judge Hart’s Report and Recommendati on (doc.
no. 9), and Petitioner’s Objections to the Report and
Recomendati on (doc. no. 12), it is hereby ORDERED t hat:

1. The Report and Recommendation i s APPROVED and
ADCPTED; and

2. The instant Petition for Wit of Habeas Corpus,
pursuant to 28 U.S.C. §8 2254, is DI SM SSED, and the case shall be
mar ked CLOSED

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.



