I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI SHER- PRI CE, | NC. ) ClVIL ACTI ON
V.
GRACO CHI LDREN' S PRODUCTS,

I NC. and NEVELL RUBBERNAI D, )
I NC. : NO. 03-5405

VEMORANDUM AND ORDER

Ful lam Sr. J. February 17, 2005

Plaintiff alleges infringement by Defendants of Patent
No. 6,520,862 (“the ‘862 patent”). At the request of the
parties, | held a hearing to determ ne the construction of clains

pursuant to Markman v. Westview Instrunents, 517 U S. 370 (1996).

On June 14, 2004, | entered an order that determ ned several of
the ternms in the patent were indefinite. Based upon that ruling,
Def endants have noved for summary judgnent. Plaintiff
essentially does not oppose the notion because it wishes to
appeal the clainms construction determ nation, and has noved for
entry of final judgnent.

As | explained in the earlier nmenorandum several of the
terms in the ‘862 patent were not “sufficiently precise to permt
a potential conpetitor to determ ne whether or not he is

infringing.” Mrton Int’'l, Inc. v. Cardianl Chem Co., 5 F.3d

1464, 1470 (Fed. Cr. 1994). For exanple, the neaning of “a seat

coupled to said swing arm and havi ng an upper seating surface” is



indefinite. Fisher-Price’s interpretation, that the upper
seating surface is the entire top surface of the swng (wth the
undersi de being the “lower seating surface”) does not make sense
within the context of the specification. Under Fisher-Price's
construction, all chairs (or swi ngs) have an upper seating
surface, which sinply does not fit with the specification that it
applies to seats “having” an upper seating surface. A necessary
inplication of the specification is that there are other types of
seats wi thout the upper seating surface, but Plaintiff’s
construction does not allow for the existence of such seats.
Reasonabl e efforts to construe “having an upper seating surface”

therefore have proved futile. See Exxon Research & Eng’'g Co. V.

United States, 265 F.3d 1371, 1375 (Fed. Cr. 2001).

For the reasons stated herein and in the June 14, 2004
menor andum and order, | hold that as a matter of |aw that clains
6 and 7 of the ‘862 patent are invalid for indefiniteness.
Def endant s have not, however, established an entitlenment to costs
and f ees.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FI SHER- PRI CE, | NC. ) ClVIL ACTI ON
V. :
GRACO CHI LDREN S PRODUCTS,

| NC. and NEWELL RUBBERMAI D, )
I NC. : NO. 03-5405

ORDER

AND NOW this day of February, 2005, upon consideration
of Defendant’s Mdtion for Sunmary Judgnent and the response
thereto, and Plaintiff’s Mtion for Entry of Judgnent to Enable
Appeal ,
It is hereby ORDERED t hat:
1) Clainms 6 and 7 of Patent No. 6,520,862 are invalid as
indefinite under 35 U.S.C. § 112.

2) Judgnent is entered | N FAVOR OF DEFENDANTS, GRACO
CH LDREN S PRODUCTS, | NC. AND NEVELL RUBBERNAI D, | NC.
and AGAI NST PLAI NTI FF, FI SHER- PRI CE, | NC.

3) The Cerk is directed to mark the case CLOSED
BY THE COURT:

[s/John P. Fullam Sr. J.
John P. Fullam Sr. J.




