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Presently before the Court is a Mdtion to Dismss (“Mtion”)
filed by Conmunications Construction Goup, LLC (“CCG), and
Ronal d Totten (“Totten”) (collectively, “Defendants”).
Def endants seek to dismss Plaintiff R chard Chennisi’s
(“Plaintiff”) conplaint for failure to state a clai mpursuant to
Federal Rule of G vil Procedure 12(b)(6). |In his conplaint,
Plaintiff clains that Defendants violated 8 15(a)(3) of the Fair
Labor Standards Act (“FLSA’) by discharging himin retaliation
for his assertion of rights protected by the FLSA. See 29 U S.C
8§ 215(a)(3). Having considered Defendants’ Mdtion and
Plaintiff’s Opposition thereto, for the foll ow ng reasons,

Def endants’ Mdtion is DEN ED

. BACKGROUND

For the purposes of this notion to dismss, we accept as
true the followng facts alleged in Plaintiff’s conplaint and al

reasonabl e i nferences that can be drawn therefrom See Fed. R



Gv. P. 12(b)(6).

From Cct ober 1999 to June 2004, CCG enployed Plaintiff as a
“splicer”. Sonetine in late 2003, Plaintiff raised concerns with
CCGthat it failed to pay himovertine in accordance with the
FLSA. Plaintiff and CCG then signed an agreenent (“Settlenent
Agreenment”) in April 2004 to address CCG s failure to pay
Plaintiff overtinme.! In the Settlenent Agreenent, CCG agreed to
pay Plaintiff $8,552.42 in exchange for the execution of a
release fromall then-existing clainms under federal, state, or
local laws relating to Plaintiff’s enploynment with CCG

On or about June 17, 2004, approximately two nonths after
the Settlenent Agreenent, CCG termnated Plaintiff’s enpl oynent.
Fromthe time Plaintiff raised his overtinme pay concerns in 2003
until CCG termnated himin 2004, Plaintiff did not file a forma
conplaint or institute any FLSA proceedi ng.

In response to his termnation, Plaintiff initiated a civil
action on Septenber 14, 2004, in the Court of Common Pl eas
| ocated in Chester County, Pennsylvania. Plaintiff clained that
CCG viol ated the FLSA when it termnated himin retaliation for
rai sing his overtine pay concerns. On COctober 14, 2004,

Def endants renoved this case to this Court pursuant to 28 U S. C

88 1331, 1441, and 1446, on the basis of federal question

! The precise date in April 2004 on which the Settl enent
Agreenent was signed is illegible and irrelevant to the
di sposition of the present notion.
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jurisdiction. On Qctober 20, 2004, Defendants filed their Mtion
seeking dismssal for failure to state a clai mpursuant to

Federal Rule of G vil Procedure 12(b)(6).

1. STANDARD COF REVI EW

The purpose of a notion to dismss under Federal Rule of
Cvil Procedure 12(b)(6) is to test the legal sufficiency of a

conplaint. Sturmv. dark, 835 F.2d 1009, 1011 (3d Gr. 1987).

A conplaint may be dism ssed for failure to state a clai mupon
which relief may be granted if the facts pl eaded, and reasonable
inferences therefrom are legally insufficient to support the

relief requested. Comonwealth ex. rel. Zimerman v. Pepsico,

Inc., 836 F.2d 173, 179 (3d G r. 1988). Courts nust accept those
facts, and all reasonable inferences drawn therefrom as true.

H shon v. King & Spalding, 467 US. 69, 73 (1983). Moreover, a

conplaint is viewed in the light nost favorable to the plaintiff.

Tunnell v. Wley, 514 F.2d 971, 975 n.6 (3d Gr. 1975). In

addition to these expansive paraneters, the threshold a plaintiff
must neet to satisfy pleading requirenents is exceedingly |low, a
court may dismss a conplaint only if the plaintiff can prove no

set of facts that would entitle himto relief. Conley v. G bson,

355 U.S. 41, 45-46 (1957).



I11. DI SCUSSI ON

Plaintiff’s conplaint brings forth clains under the anti-
retaliation provision of the FLSA. See 29 U S.C. § 215(a)(3).
The anti-retaliation provision makes it unlawful to discharge an
enpl oyee because the enpl oyee has “filed any conplaint or
instituted or caused to be instituted any proceedi ng” under the
FLSA. 29 U.S.C. 8§ 215(a)(3). Plaintiff’s conplaint asserts that
when CCG term nated his enploynment for internally raising
concerns about the |lack of overtinme pay, CCG violated the anti-
retaliation provision of the FLSA.

Def endants’ sole argunent is that Plaintiff does not state a
valid claimbecause he did not file a formal conplaint or
institute any proceedi ng under the FLSA. Defendants argue that
raising an internal conplaint to an enployer is not a protected
activity that falls within the meaning of “filed any conplaint”
as required by 8 215(a)(3) of the FLSA. Defendants cite Lanbert

v. Genesee Hosp., 10 F.3d 46 (2d Cr. 1993), to argue that the

| anguage of § 215(a)(3) is unambi guous and that internal
conplaints to an enployer are not protected activity. W believe
that this argunent conflicts, however, with the view of the FLSA
held by the United States Court of Appeals for the Third Crcuit.
The Third Crcuit has not directly addressed the issue of
whet her making an internal conplaint to an enployer constitutes a

protected activity under 8§ 215(a)(3) of the FLSA. However, the



Third Grcuit has held that the | anguage of 8§ 215(a)(3) of the

FLSA shoul d be interpreted liberally. Brock v. Richardson, 812

F.2d 121, 123 (3d Gr. 1987). The reasoning for this |iberal
interpretation is clear. The Third Crcuit has expl ained that,
“[t]he Fair Labor Standards Act is part of the |arge body of
humani tarian and renedi al |egislation enacted during the G eat
Depression, and has been liberally interpreted.” 1d. To further
the humanitarian and renedi al purposes of the FLSA the statute
must not be “interpreted or applied in a narrow, grudging

manner.” |d. at 123-24 (quoting Tennessee Coal, Iron & R Co. V.

Muscoda Local No. 123, 321 U. S. 590, 597 (1944)). The “key to

interpreting the anti-retaliation provision is the need to
prevent enpl oyees’ ‘fear of economc retaliation’ for voicing
gri evances about substandard conditions.” Brock, 812 F.2d at 124

(citing Mtchell v. Robert DeMario Jewelry, Inc., 361 U S. 288,

292 (1960)). The court in Brock, therefore, concluded that
“courts interpreting the anti-retaliation provision have | ooked
toits animating spirit in applying it to activities that m ght
not have been explicitly covered by the | anguage” and hel d that
an enployer’s nere belief that an enpl oyee has engaged in a
protected activity was sufficient to trigger application of §
215(a)(3) of the FLSA. 1d. at 124-25.

Readi ng the anti-retaliation provision of the FLSA broadly

| eads us to conclude that an internal conplaint to an enpl oyer



regarding a violation of the FLSA is a protected activity under 8§

215(a)(3). See Lanbert v. Ackerley, 180 F.3d 997 (9th G r. 1999)

(en banc) (holding internal conplaint to enployer is protected

activity under 8§ 215 (a)(3)); Valerio v. Putnam Associates, Inc.,

173 F.3d 35 (1st Cr. 1999) (sane); EECC v. Roneo Cnty School s,

976 F.2d 985 (6th Gr. 1992) (sane); EECC v. Wiite & Sons Enters,

881 F.2d 1006 (11th G r. 1975) (sane); Brennan v. ©Maxey's Yanaha,

Inc., 513 F.2d 179 (8th Cr. 1975) (sane); Coyle v. Madden, No.

Cl V. A. 03-4433, 2003 W 22999222 (E.D. Pa. Dec. 17, 2003) (sane).
Qur conclusion that making an internal conplaint is a protected
activity is necessary to achieve the FLSA s renedi al and

humani t ari an purpose. See Lanbert, 180 F.3d at 1004. Hol ding

ot herwi se would be contrary to the provision s purpose of
preventing fear of economc retaliation and encouragi ng enpl oyees
to rai se concerns about violations of the FLSA. See Wite, 881

F.2d at 1011; see also Valerio, 173 F.3d at 43 (holding that a

narrow i nterpretation of 8 215(a)(3) would defeat its purpose of
preventing enpl oyees’ attenpts to secure their rights under the
FLSA fromtaking on the character of a “calculated risk.”)

As expl ai ned above, Plaintiff asserts that he nade an
internal conplaint in late 2003 to CCG regarding its failure to
pay overtinme in accordance with the FLSA. CCG subsequently fired
Plaintiff on or about June 17, 2004. Plaintiff asserts that he

was fired in retaliation for having raised an internal conplaint



about the lack of overtime pay. Contrary to Defendants’

argunent, the filing of a formal conplaint is not necessary to

i nvoke the protection of the anti-retaliation provision. Raising
an internal conplaint to an enployer is a protected activity and
falls within the neaning of “filed any conplaint” as required by
§ 215(a)(3) of the FLSA. Plaintiff, therefore, states a claim
for which relief nay be granted because the FLSA s anti -
retaliation provision includes in its protection the internal
conplaint that Plaintiff nade in |ate 2003. Thus, Defendants’

Moti on seeking dismssal for failure to state a claimis DEN ED

V. CONCLUSI ON
For the foregoing reasons, Defendants’ Mdtion to Dismss is

DENI ED



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD CHENNI SI , : ClVIL ACTI ON
Pl aintiff, :

V.
COMVUNI CATI ONS CONSTRUCTI ON
GROUP, LLC and RONALD TOTTEN, :

Def endant s. : No. 04-4826

ORDER

AND NOW this 17th day of February, 2005, in consideration
of the Motion to Dismss Plaintiff’s Conplaint (“Mtion”) (Doc.
No. 2) filed by Defendants Comruni cation Construction G oup, LLC
and Ronald Totten (collectively, “Defendants”), and Plaintiff

Ri chard Chennisi’s Qpposition thereto (Doc. No. 3), it is ORDERED

t hat Defendants’ Mbtion is DEN ED.

BY THE COURT:

[s/ Janmes MG rr Kelly
JAMES Mcd RR KELLY, J.




