I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL  SCOTT : CIVIL ACTI ON
V.
THOVAS LAVAN, et al. : NO. 03-06778-JE

VEMORANDUM AND ORDER

Ful lam Sr. J. February , 2005

The magi strate judge to whomthis case was referred has
filed a conprehensive report, and has recommended that the
petition for a wit of habeas corpus should be denied as
untinmely. | agree. Petitioner’s conviction becane final before
t he enact ment of AEDPA, hence he had until April 23, 1997 to seek
habeas relief in this court, unless a properly-filed petition for
collateral relief in the state courts was pending thereafter, so
as to extend the period. The petition was filed in this court on
Decenber 17, 2003. Although petitioner’s first PCRA petition was
pendi ng during part of the intervening period, his second and
third PCRA petitions were not properly filed since they were
untinmely. The first PCRA petition extended the EDPA deadline
until August 1, 1996. The present petition was filed on Decenber
17, 2003, nore than six years after the limtations period
expired.

Petitioner’s counsel has filed a | engthy nmenmorandum

supporting petitioner’s objections to the magistrate’'s report,



arguing that the limtations period should be equitable tolled
because petitioner’s trial and post-conviction counsel were all

i nadequate - thus presenting “cause” for mssing the limtations
deadline - and that petitioner is actually innocent of the crine
of which he stands convi ct ed.

The magi strate judge concluded that the state courts
had made factual findings in the PCRA proceedi ngs whi ch negated
the “actual innocence” defense, and that the slight additional
“new’ evidence now proffered by the petitioner did not suffice,
when coupled with the earlier evidence, to neet petitioner’s
burden of proof on the issue of actual innocence. Moreover, as
the magi strate judge noted, it appears to be an open question in
this circuit as to whether a showi ng of actual innocence is a
valid basis for equitably tolling the AEDPA |imtations period.

See Harper v. Vaughn, 272 F. Supp.2d 527, 534 (E.D. Pa. 2003).

agree with the magi strate judge that, assumng there is such an
exception, the evidence presented by petitioner does not suffice

to meet the high standards inposed by Murray v. Carrier, 477 U S

478, 106 S. Ct. 2639, 91 L. Ed.2d 397 (1986). At nost,
petitioner’s evidence suggests that a trial verdict of not guilty
woul d not have been unreasonable. But that is not enough to
permt a federal court to set aside the trial verdict.

| therefore will approve the nmagistrate judge s report,
and his recommendation that the petition be denied. But because

petitioner’s argunents in favor of a finding of actual innocence



are substantial, and because of the need for clarification of the
law on this subject, | believe it appropriate to enable the Third
Circuit Court of Appeals to review this decision, if it wishes to
do so. Accordingly, a certificate of appealability wll be

I ssued.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL SCOTT : Cl VIL ACTI ON
V. :
THOMAS LAVAN, et al. : NO. 03-06778- JF
ORDER
AND NOW this day of February 2005, upon

consi deration of the Report and Recommendati on of Magistrate
Judge Charles B. Smth, and petitioner’s objections to that
Report, I T I S HEREBY ORDERED:

1. The Report and Recommendati on of Magistrate Judge Smith
are APPROVED and ADOPTED.

2. The petition for habeas corpus is DEN ED

3. Because petitioner has, arguably, raised substanti al
issues as to the constitutional validity of his conviction and

sentence, a certificate of appealability is GRANTED

BY THE COURT:

John P. Fullam Sr. J.



